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HON.    HORACE    BINNEY,    LL.D. 

In  dedicating  this  work  to  you,  without  first  asking  permission,  I 
may  have  presumed  too  far  upon  the  acquaintance  which  I  share  with 
the  profession  and  your  fellow-citizens  generally,  through  your  distin- 
guished learning  as  a  jurist,  your  practical  wisdom  as  a  statesman,  and 
the  fruits  of  a  long  life  of  usefulness  and  honor. 

In  this  hoHr  of  peril  to  all  we  hold  dear,  it  is  gratefiil  to  recall  that  a 
few  remain  who,  like  you,  stood  by  the  nation's  cradle  at  its  birth,  and 
have  watched  over  its  wonderful  growth  as  it  rose  and  expanded  under 
the  protection  of  wise  laws,  and  the  invigorating  influences  of  beneficent 
institutions. 

It  is  impossible  to  contemplate  even  so  minute  a  department  of  the  law 
as  that  to  which  the  following  pages  are  devoted,  without  perceiving 
something  of  the  all-pervading  spirit  of  progress  and  improvement  which 
has  hitherto  vitalized  the  jurisprudence  of  our  country.  And  of  no  State 
can  this  be  more  truly  said  than  of  Pennsylvania,  within  which  your 
labors  have  been  chiefly  employed. 

You  have  borne  your  full  share,  as  a  minister  of  the  law,  in  giving 
form  and  consistency  to  that  jurisprudence  which,  we  trust,  will  carry  it 
safely  through  the  ordeal  of  a  civil  war,  again  to  bless  a  prosperous  and 
a  united  people. 

In  the  hope  that  the  light  of  returning  harmony  and  prosperity  over 
our  common  country,  under  the  protection  'of  Law,  may  yet  gild  the 
declining  hours  of  so  active  and  useful  a  life,  permit  me  to  subscribe 
myself,  with  high  respect, 

Your  obedient  servant, 

EMORY  WASHBUEN. 
Cambkidqe,  February,  1863. 


PREFACE. 


The  following  -work  was  undertaken  at  the  suggestion 
of  various  gentlenaen  of  large  experience,  that  something 
of  the  kind  was  needed  by  the  profession.  This  conric- 
tion  has  been  strengthened  in  my  own  mind,  at  every  step 
of  the  progress  of  its  preparation.  There  were,  it  is  true, 
treatises  extant  upon  some  of  the  topics  embraced  in  it, 
and  one  upon  the  general  subject  of  Easements  had  attained 
a  high  rank  as  a  work  of  merit.  But  an  American  lawyer 
need  not  be  reminded  that  the  treatise  of  Messrs.  Gale  and 
Whatley,  or  that  of  Mr.  Gale,  as  it  appears  in  the  third  edi- 
tion, was  in  all  respects  English  in  its  character,  and  in  the 
authorities  which  one  finds  there  cited.  If  here  and  there 
this  rule  has  been  departed  from,  it  has  been  too  infre- 
quent to  detract  from  its  character  as  a  purely  English 
work. 

It  appeared  in  1839,  and  in  1840  was  republished  in  New 
York,  with  notes  "by  E.  Hammond,  Counsellor  at  Law." 
In  1848,  a  second  edition  of  the  English  work  was  pub- 
lished, and  in  its  Preface  the  authors  explain,  in  half  apolo- 
getic terms,  why  they  had  presumed  to  admit  into  it  the 
few  American  cases  which  it  contained.  "  In  Acton  v. 
Blundel,"  they  remark,  "  the  Court  of  Exchequer  Cham- 
ber cited  American  authority  as  at  least  proper  to  be 
weighed  and  examined  in  deciding  a  case  upon  principle. 
In  the  present  edition,  two  cases  have  been  inserted,  de- 
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cided  in  the  courts  of  the  United  States,  upon  a  question 
very  bare  of  authority,  —  the  legal  relation  of  owners  of 
several  stages  of  a  building.  They  have  been  taken  from 
an  edition  of  this  work  published  at  New  York."  A  third 
edition,  bearing  also  the  name  of  Mr.  Willes,  was  published 
in  1862,  which  not  only  sustained  the  high  character  which 
the  work  had  previously  held,  but  did  not  detract  from  its 
exclusive  nationality,  so  far  as  the  United  States  were  con- 
cerned. 

While,  however,  no  one  has  any  right  to  object  that  the 
authors  of  that  work  chose  to  confine  their  references  to 
such  cases  as  were  of  authority  in  the  English  courts,  it  is 
not  to  be  lost  sight  of,  that  there  were  scattered  through  the 
volumes  of  American  reports,  at  the  times  when  it  appeared, 
literally  hundreds  of  cases,  bearing  directly  upon  the  sub- 
jects of  which  it  treated,  many  of  which,  for  .research  and 
ability,  would  not  have  suffered  in  comparison  with  the 
ablest  judgment  to  be  found,  upon  a  like  subject,  on  the 
records  of  the  English  courts. 

It  was  not,  therefore, -strange  that  a  sentiment  prevailed, 
that  the  American  Bar  needed  a  convenient  meditim  of 
reference,  where  the  learning  of  the  American  courts,  upon 
a  subject  of  such  general  interest  as  is  here  treated  of, 
might  be  found  by  the  side  of  that  of  the  Queen's  Bench 
and  Exchequer  Chamber. 

Another  reason  why  a  treatise  upon  the  English  law 
alone,  however  perfect,  could  not  but  be  inadequate  to  the 
wants  of  the  profession  in  the  United  States,  grows  out  of 
the  difference  there  is  in  the  condition  of  the  two  countries, 
and  the  fact  that  the  jurisprudence  of  a  people  must  con- 
form to  their  pecuhar  wants  and  circumstances.  It  is  the 
difference  between  a  community  where  everything  has  be- 
come settled  and  compact  by  age,  and  tradition  and  pre- 
scription have  fixed,  in  the  national  mind,  notions  and 
ideas  which  render  all  but  inflexible  the  canons  of  property 
and  right ;  and  a  people  who,  while  sharing  in  these  tradi- 
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tionary  habits  of  legal  thought,  have  been  busy  in  ingraft- 
ing upon  an  existing  system,  laws  adapted  to  the  wants  and 
condition  of  a  new  and  growing  body  politic,  in  a  country 
with  essentially  different  physical  capacities  from  that  from 
which  they  had  borrowed  their  jurisprudence,  and  requiring 
its  rules  of  property  to  conform  to  the  genius  of  its  institu- 
tions and  the  forms  of  its  government. 

In  order,  however,  to  be  able  to  trace  and  understand 
wherein  this  complex  system  of  the  American  common  law 
is  coincident  with  or  differs  from  that  of  England,  its  rules 
are  to  be  sought  and  studied  in  the  multiplied  and  con- 
stantly increasing  volumes  of  reported  cases  of  the  English, 
as  well  as  our  own  national  and  State  courts;  while  the 
difficulty  of  doing  this,  from  their  very  multiplicity,  is  to 
many,  if  not  most  of  the  profession,  wellnigh  insurmount- 
able. 

These  are  among  the  considerations  to  which  the  present 
work  owes  its  conception  and  execution.  And  while  for  the 
arrangement  of  its  parts,  as  well  as  the  collection  of  most  of 
its  materials,  I  have  been  obliged  to  content  myself  with  the 
unaided  results  of  my  own  reflection  and  research,  I  have 
not  hesitated  to  avail  myself  of  works  like  those  of  Messrs. 
Tudor,  and  Woolrych,  and  Angell,  which  treat  more  or  less 
in  detail-  upon  the  subjects  which  make  up  the  body  of  this. 

It  has  been  my  aim  to  examine,  for  myself,  every  reported 
case  which  bore  sufficiently  upon  the  topic  under,  considera- 
tion to  warrant  a  reference  to  it  as  an  authority.  The  cases 
thus  examined  considerably  exceed  .a  thousand  in  number, 
and  the  fact  is  alluded  to  only  that,  if  eSovt  in  that  direc- 
tion shall  be  foimd  less  successful  than  I  could  have  wished, 
it  may  not  seem  to  have  failed  from  the  want  of  reasonable 
diligence. 

In  one  respect,  I  may  add,  I  found  much  embarrassment 
in  the  preparation  of  the  work. 

No  lawyer  need  be  told  that  many  of  the  principles  of  the 
common  law  of  Easements  are  derived  directly  from  the 
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Civil  law,  and  may  be  found  in  the  Scotch  and  Continental 
systems  of  jurisprudence.  The  question  early  arose  in  this 
preparation,  how  far  it  was  desirable  to  collect  and  compare 
the  analogies  that  exist  between  these  systems  and  that  of 
the  common  law.  While  such  a  reference  might  have  given 
to  the  work  an  air  of  learning  and  research  disproportioned 
to  the  actual  labor  it  would  have  cost,  it  could  not  have 
failed  to  swell  it  to  an  inconvenient  size,  and,  what  seemed 
to  be  far  more  objectionable,  it  could  at  best  have  been  of 
biit  doubtful,  utility.  So  far  as  the  courts  of  common  law 
had,  in  their  reported  cases,  adopted  principles  which  were 
.common  to  both  systems,  it  was  unnecessary  to  restate  them 
in  the  language  of  the  original  sources  from  which  they 
had  been  derived.  And  so  far  as  there  were  parts  of  these 
systems  which  had  never  been  recognized  by  the  courts, 
a  discussion  of  them  could  be  little  better  than  specu- 
lative in  its  character,  and  would  require  careful  and  ex- 
tended explanations  and  limitations,  that  they  might  not 
mislead. 

After  considerable  reflection,  therefore,  it  was  concluded 
to  omit,  with  a  few  exceptions,  references  to  works  upon  t|ie 
Civil  and  Continental  law,  except  for  purposes  of  explanation 
and  definition.  And  so  far  as  this  rule  has  been  departed 
from,  the  exceptions  have  been  limited  to  topics  upon  which 
the  common  law  seemed  to  be  especially  defective  and  unsat- 
isfactory. Such  was  the  case,  for  instance,  in  the  matter  of 
"  party  walls."  And  where  this  has  been  done,  the  citations 
are  made  to  furnish  their  own  explanation,  and  are  in  little 
danger  of  misleading  even  the  casual  reader. 

If  it  should  seem  to  any  one  that  the  citations  of  authori- 
ties in  the  work  are  unnecessarily  numerous,  it  is  due  to  the 
subject  to  remind  such,  by  way  of  explanation,  that  not  a 
little  of  the  law  of  Easements,  as  it  is  now  understood  in  the 
courts  of  common  law,  has  been  progressive  in  its  character 
and  recent  in  its  development. 

The  rule,  for  instance,  which  regulates  the  rights  of  re- 


PEEFACE.  IX 

spective  mill-owners  upon  the  same  stream  to  the  use  of  the 
water  thereof,  was  settled  in  England  as  late  as  1805.  And 
the  rights  of  adjacent  owners  of  land  in  respect  to  subter- 
ranean waters  percolating  from  the  one  into  the  other,  it  is 
believed,  were  for  the  first  time  adjudged  by  any  court  of 
common  law  in  that  of  Massachusetts  in  1836,  but  were 
not  finally  settled  by  the  House  of  Lords,  in  England,  until 
1859.  And  because  these  decisions  have  been  so  recent  and 
progressive,  one  would  hardly  feel  at  liberty  to  assume  that 
any  proposition  to  which  they  relate  has  become  sufiiciently 
familiar  law  to  be  stated  without  its  accompanying  author- 
ity. For  the  same  reason,  if  a  point  has  been  raised  and 
settled  or  discussed  in  more  than  one  court,  the  profession 
would  have  a  right  to  expect  that,  if  a  reference  is  made  to 
reported  cases  at  aU,  it  should  be  extended  to  all  that  bore 
upon  the  subject  they  were  examining.  When  to  this  it  is 
added  that  the  questions  which  have  come  under  the  cogni- 
zance of  the  courts  were  many  of  them  so  far  original  in 
their  character  as  to  require  a  recourse  to  analogies  and 
general  principles  rather  than  settled  authorities,  it  will  be 
seen  why  the  judges,  in  their  opinions,  have  taken  a  wider 
range  of  discussion  than  the  particular  matters  before  them, 
and  why  the  reasoning  and  analogies  which  have  been  made 
use  of  under  one  state  of  facts,  have  been  resorted  to  for 
illustration  in  their  application  to  others.  The  same  case 
may  therefore  be  found  a  subject  of  reference,  not  only 
upon  different  propositions,  under  different  phases,  upon 
the  same  subject,  but  upon  different  subjects  themselves, 
as  they  have  come  up  in  the  course  of  the  work.  Another 
reason  for  collecting  and  citing,  in  some  instances,  many 
cases  upon  a  single  point,  has  been  the  desirableness  of 
bringing  together  the  related  decisions  of  the  courts  of  the 
different  States,  in  order,  so  far  as  might  be,  to  work  out 
something  like  a  homogeneous  system  of  American  law 
upon  a  subject  of  such  common  interest.  If  to  this  is 
added  the  circumstance  of  the  great  number  of  these  indi- 
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vidual  cases,  which  has  been  spoken  of  in  another  connec- 
tion, it  is  hoped  that  the  multipUcation  of  these  citations  will 
be  accounted  for  without  supposing  it  to  be  the  result  of 
carelessness  or  a  desire  of  unnecessary  display. 

Aside  from  the  want  of  an  American  treatise  upon  the 
subject  of  Easements  and  Servitudes,  there  is  something  in 
the  importance  and  wide  application  of  the  subject  itself, 
in  its  practical  bearings,  wliich  seemed  to  call  for  the  means 
of'understandmg  it  more  familiarly.  The  interests  with 
which  it  is  connected  are  not  only  various  and  multiform, 
but  they  concern  the  comfort  and  convenience  of  men  in 
their  relations  to  one  another,  as  well  as  in  that  of  members 
of  the  broader  associations  of  neighborhoods  and  civil  com- 
munities. Its  laws  are  found  adequate  to  determine  rights 
which  are  too  minute  to  be  measured  by  any  scale  of  value, 
at  the  same  time  that  they  embrace  within  their  care  inter- 
ests as  vast  as  those  involved  in  the  business  and  enterprise 
of  a  whole  people.  They  serve  to  trace  out  the  footpath 
from  the  cottage  to  the  spring  that  supplies  the  daily  wants 
of  its  inmates,  and  to  define  the  line  of  eaves'  drip  along 
the  few  inches  of  soil  upon  which  it  falls,  at  the  same  time 
that  they  reach  and  limit  the  rights  and  relations  of  prop- 
erty between  the  citizen  and  the  public  in  the  banks  and 
waters  of  the  broad  rivers  which  form  the  highways  of  com- 
merce, and  guide  and  regulate  the  application  of  the  ele- 
ments in  ministering  to  the  industry  and  arts  which  sustain 
and  enrich  a  nation. 

In  carrying  out  a  work  designed  to  embody  the  elements 
of  such  a  system  into  a  practical  and  convenient  form,  no 
reasonable  endeavor  has  been  spared  to  make  it  what  it  was 
supposed  the  profession  desired ;  but.  for  its  success,  its 
reliance  must  be  upon  their  indulgence. 

Cambeidge,  February,  1863. 
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CHAPTEE    I. 

OF  THE  NATURE,   CHARACTEE,  AND  MODE  OE  ACQUIRING 
EASEMENTS  AND  SERVITUDES. 

Sect.  1.  Nature,  Classification,  and  Qualities  of  Easements,  8ec. 

Sect.  2.  Incidents  to  acquiring  Eights  of  Easement,  &c. 

Sect.  3.  Of  acquiring  Easements  by  Grant. 

Sect.  4.  Of  acquiring  Easements  by  User  and  Prescription. 

Sect.  5.  Easements  by  Public  Prescription  and  Dedication. 

SECTION   I. 

NATURE,  CLASSIFICATION,  AND  QUALITIES  OF  EASEMENTS,  ETC. 

1.  Introductory. 

2.  Easements  and  Servitudes  defined. 

8.  A  Profit  a  prendre,  —  how  far  an  Easement. 

4.  Servitudes  under  the  Civil  Law  defined. 

5.  Easements  distinguished  from  Licenses. 

6.  Custom  distinguished  from  an  Easement. 

7.  When  Profit  aprendre  an  Easement,  and  when  an  Estate. 

8.  In  what  sense  Courts  use  Easements  and  Servitudes. 

9.  Easements  distinct  from  General  Ownership  of  Land. 

10.  Two  Estates  implied  by  Easement,  dominant  and  servient. 

11.  How  far  Easements  may  be  created  in  gross. 

12.  When  an  Easement  in  gross  is  virtually  an  Estate. 

13.  An  Easement  implies  neither  General  Property  nor  Seisin  of  Land. 

14.  Que  Estate  defined. 
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15.  Distinction  between  a  Right  to  the  Soil  and  to  take  Soil. 

16.  Classification  of  Servitudes  under  the  Civil  Law,  &o. 

ir.  Of  Continuous  and  Discontinuous  Easements  at  Common  Law. 

18.  Of  Negative  Easements.    Pitkin  v.  L.  L  K.  E.  Co. 

19.  Of  a  Natural  Servitude  of  Water  and  its  Incidents. 

20.  How  far  a  Eight  may  be  a  "Natural  Easement." 

21.  A  Destination  du  P'ere  de  Famille  defined. 

22.  The  Servitude  rum  officiendi  luminibus,  &o.,  applied. 

1.  Prom  the  various  modes  of  use  and  enjoyment  to 
which  lands  may  be  subjected,  there  results  an  idea  of 
property  in  these  distinct  from  that  of  actual  possession, 
with  which  the  feudal  doctrine  of  real  property  is  chiefly  as- 
sociated. Almost  every  shade  of  interest  or  right  of  control 
over  corporeal  hereditaments  may  exist,  from  the  absolute 
dominion  of  the  allodial  proprietor  to  the  briefest  and  most 
qualified  use  which  may  be  made  of  them,  by  mere  license 
and  indulgence,  which  necessarily  leads  to  a  classification 
of  rights,  in  treating  of  Real  Property  as  a  general  system. 

It  is  of  one  only  of  these  classes  that  this  work  proposes 
to  treat,  and,  although  somewhat  comprehensive  in  its  char- 
acter, it  is  embraced  under  the  generic  term  of  Easements 
or  Servitudes. 

2.  Various  forms  of  definition  have  been  applied  in  de- 
scribing this  class  of  interests  in  real  property,  which  are 
more  or  less  comprehensive,  as  the  court  or  writer  was  con- 
templating the  subject  as  an  entire  system,  or  in  its  more 
limited  and  restricted  sense. 

Thus  the  definition  adopted  by  Bayley,  J.,  from  "  Termes 
de  la  Ley,"  which  he  calls  *'  a  book  of  great  antiquity  and 
accuracy,"  is  "  a  privilege  that  one  neighbor  hath  of  an- 
other by  charter  or  prescription,  without  profit "  ;  and  it  is 
illustrated  "  as  a  way  or  sink  through  his  land,  or  such 
like."  ^  And,  in  another  case,  the  court,  in  giving  illus- 
trations of  what  are  easements,  speak  of  "  rights  of  way, 
rights  to  water,  right  to  pollute  water,  and  rights  of  com- 
mon," as  being  "  well  defined  as  easements,  to  be  exercised 

1  Hewlins  v.  Shippam,  5  Barnew.  &  C.  221 ;  Cowel,  Interp.  "  Easement." 
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by  one  person  over  the  land  of  another,"  and  add :  "  The 
right  acquired  by  time  to  send  noxious  Tapors  over  an- 
other's land  is  another  instance."  ^ 

The  essential  qualities  of  easements  are  these :  1st,  they 
are  incorporeal ;  2d,  they  are  imposed  on  corporeal  property, 
and  not  upon  the  owner  thereof ;  3d,  they  confer  no  right 
to  a  participation  in  the  profits  arising  from  such  property ; 
4th,  they  are  imposed  for  the  benefit  of  corporeal  property  ; 
and  5th,  there  must  be  two  distinct  tenements,  —  the  domi- 
nant, to  which  the  right  belongs,  and  the  servient,  upon 
which  the  obligation  rests.^ 

3.  These  definitions,  it  will  be  perceived,  exclude  the 
right  of  taking  profits  in  another's  land,  commonly  called 
profits  d  prendre,  although  the  court,  in  Eowbotham  v.  Wil- 
son, embrace  rights  of  common  as  expressly  within  the  term 
easement,  and  although,  as  will  appear  hereafter,  such  rights 
were  included  in  those  of  servitude  under  the  civil  law, 
with  which  easements  are  understood  to  be  in  most,  if  not 
all  respects,  identical. 

Mr.  Burton  speaks  of  them  thus :  "  Eights  of  accommoda- 
tion in  another's  land,  as  distinguished  from  those  which 
are  directly  profitable,  are  properly  called  easements."  ^ 

Nor  does  the  last  definition  embrace  the  class  of  rights 
which  one  may  have  in  another's  land,  like  a  right  of  way 
or  of  common,  without  its  being  exercised  in  connection 
with  the  occupancy  of  other  lands,  and  therefore  called  a 
right  in  gross.  Mr.  Burton  says,  "  Such  a  right  (of  way), 
if  in  gross,  seems  to  be  not  properly  a  tenement."  *  But, 
after  all,  it  partakes  so  much  of  the  character  of  an  ease- 
ment, that,  like  the  rights  which  the  inhabitants  in  cer- 
tain localities  may  acquire  by  custom,  or  the  public  by  dedi- 
cation, to  pass  over  the  land  of  an  individual,  for  instance,  it 

1  Rowbotham  v.  Wilson,  8  Ellis  &  B.  123.  "  All  easements  are  things  incor- 
poreal, mere  rights  invisible  and  intangible."    Bowen  v.  Team,  6  Rich.  298. 

2  Wolfe  V.  Frost,  4  Sandf.  Ch.  72  ;  Tud.  Lead.  Cas.  107. 

s  Burt.  Real.  Prop.  §  1165.  *  Ibid.,  §  1166. 
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would  be  difficult  to  treat  of  easements  and  servitudes,  with- 
out embracing  these  rights,  as  well  as  that  of  taking  profits 
in  another's  land  which  one  may  enjoy  in  connection  with 
the  occupancy  of  the  estate  to  which  such  right  is  united. 

Indeed,  the  latter  branch  of  the  subject  is  expressly  in- 
cluded in  the  definition  given  by  the  court  in  Ritger  v. 
Parker,  viz. :  "  An  easement  or  servitude  is  a  right  which 
one  proprietor  has  to  some  profit,  benefit,  or  lawful  use,  out 
of,  or  over,  the  estate  of  another  proprietor."  ^ 

4.  The  term  which  is  applied  to  interests  in  land,  such 
as  have  been  above  referred  to,  by  the  civil  law,  is  "  Servi- 
tudes." Nor  can  the  doctrines  of  the  'common  law  upon 
the  sxibject  be  fully  understood  or  explained,  without  occa- 
sionally referring  to  those  systems  from  which  the  common 
law  has  borrowed  many  of  its  rules.  A  "servitude"  is 
defined  to  be  "a  right,  whereby  one  thing  is  subject  to 
another  thing  or  person,  for  use  or  convenience  contrary 
to  common  right."  "  Services,"  it  is  further  said,  "  may 
be  divided  into  real  and  personal.  Real,  which  are  also 
called  '•  pradial  services,'  are  such  as  one  estate  owes  un- 
to another  estate,  as,  because  I  am  the  owner  of  such  a 
ground,  I  have  the  right  of  a  way  through  the  ground  of 
another  person,  or,  because  I  am  possessed  of  this  house,  my 
neighbor  cannot  beat  out  a  light  or  window  out  of  his  own 
house  towards  mine,  or  build  his  house  higher  without  my 
leave."  ^ 

It  is  the  nature  of  servitudes  not  to  constrain  any  one  to 
do,  but  to  sufier  something,  "  ut  aliquid  patiatur  aut  non 
faciat."  3 

1  Kitger  v.  Parker,  8  Gush.  145.  In  treating  of  the  subject  in  this  broader 
sense  of  the  term,  it  is  believed  we  are  fully  sustained  by  the  following,  among 
other  authorities :  Brakely  ».  Sharp,  1  Stockt.  9 ;  Doe  v.  Wood,  2  Barnew.  & 
Aid.  724 ;  Kieffer  c.  Imhoff,  26  Penn.  St.  438  ;  Shelf.  E.  P.  Stat.  6  ;  1  Lomax, 
Dig.  614  ;  Tud.  Lead.  Cas.  107. 

2  Ayl.  Pand.  306 ;  Ersk.  Inst.  354. 

'  2  Fournel,  Traitd  du  Voisinage,  361 ;  D.  8,  1,  15 ;  5  Duranton,  Cours  de 
Droit  Fran9ais,  498,  ed.  1834 ;  Lalaure,  Traits  des  Servitudes,  9. 
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"  Hence,"  says  Mr.  Erskine,  "  it  may  be  perceived  that 
he  whose  tenement  may  be  subject  to  a  servitude  is  not,  iu 
the  common  case,  bound  to  perform  any  act  for  the  benefit 
of  the  person  or  tenement  to  which  it  is  due.  His  whole 
burden  consists  either  in  being  restrained  from  doing,  or 
in  being  obliged  to  suffer  something  to  be  doire  upon  his 
property  by  another.  In  the  first  case,  in  which  the  pro- 
prietor is  barely  restrained  from  acting,  the  servitude  is 
called  negative,  in  the  last  positive."  ^ 

Both  terms,  Easements  and  Servitudes,  are  used  by  com- 
mon-law writers,  and  often  indiscriminately.  The  former, 
however,  is  more  generally  applied  to  the  right  enjoyed,  the 
latter  to  the  burden  imposed.  The  right  of  way  which  one 
man  has,  as  the  owner  of  an  estate,  over  the  land  of  another, 
is  an  easement  in  the  one  estate,  and  a  servitude  upon  the 
other. 

As  both  terms  may,  at  times,  be  employed  ui  this  work, 
this  explanation  seemed  to  be  necessary  in  order  to  prevent 
confusion  in  the  forms  of  expression  that  may  be  made  use  of. 

5.  There  is  an  important  distinction  to  be  observed  be- 
tween an  Easement  and  a  License,  lest  the  apparent  similar- 
ity in  their  mode  of  enjoyment  should  mislead  the  inquirer 
as  to  their  character,  at  times.  An  Easement  always  im- 
plies an  interest  in  the  land,  in  or  over  which  it  is  to  be 
enjoyed.  A  License  carries  no  such  interest.  The  interest 
of  an  easement  may  be  a  freehold  or  a  chattel  one,  accord- 
ing to  its  duration ;  whereas,  whatever  right  one  has  in 
another's  land  by  license  may,  as  a  general  proposition,  be 
said  to  be  revocable  at  will  by  the  owner  of  the  land  in 
which  it  is  to  be  enjoyed.^ 

Thus  it  is  said,  "  An  easement  must  be  an  interest  in  or 
over  the  soil."  ^    "  It  lies  not  in  livery,  but  in  grant,  and  a 


1  Ersk.  Inat.  352. 

2  Ex  parte  Coburn,  1  Cow.  568 ;   Wolfe  v.  Frost,  4  Sandf.  Ch.  72  ;   Foster  v. 
Browning,  4  B.  I.  47. 

8  Per  Oresswell,  J.,  Eowbotham  v.  Wilson,  8  Ellis  &  B.  123. 
1* 
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freehold  interest  in  it  cannot  be  created  or  passed  (even  if 
a  chattel  interest  may,  which  I  think  it  cannot)  otherwise 
than  by  deed."^ 

And  where  a  right  of  way  was  set  off  to  a  widow  as  appur- 
tenant to  her  dower  land,  it  was  held  to  continue  only  dur- 
ing the  continuance  of  her  life  estate.^ 

The  foregoing  distinction  between  a  license  and  an  ease- 
ment may  be  illustrated  by  the  effect  given  to  a  convey- 
ance of  the  land  in  or  over  which  it  is  to  be  enjoyed.  A 
conveyance  of  laud  by  the  grantor,  who  has  given  a  ^arQ.! 
lifiSase  to  another  to  enjoy  a  right  in  the  nature  of  an  ease- 
ment in  it,  ipso  facto,  determines  the  Jiasilfig ;  whereas  who- 
ever takes  an  estate  upon  which  a  sej;vi|j^de  has  been  im- 
posed, holds  it  ■  subject  to  the  same  servitude,  and  in  the 
same  manner  as  it  was  held  by  his  grantor.^ 

6.  It  may  be  further  remarked,  by  way  of  preliminary 
explanation,  that,  while  in  acquiring  an  easement  by  grant 
or  prescription,  which  is  deemed  to  be  evidence  of  a  grant, 
a  grantor  and  a  grantee  ar^  always  implied,  there  is  a 
class  of  easements  which  the  residents  of  vills  or  partic- 
ular localities  may  acquire  by  what  is  called  custom,  al- 
though not  claimed  •  by  them  as  personal  rights,  nor  as  • 
rights  belonging  to  a  bod/  politic,  nor  by  any  right  or 
claim  as  grantees.* 

And  in  further  explanation  of  the  distinction  there  is 
between  an  easement  or  servitude,  properly  so  called,  and 
a  right  by  custom,  it  may  be  stated,  that  among  the  rights 
which  have  been  held  to  be  gained  by  custom,  are  those 
of  the  people  of  a  particular  vill  coming  together  to  dance 
upon  a  particular  close,  or  drawing  water  for  their  use  from 

1  Hewlins  v.  Shippam,  5  Barnew.  &  C.  221 ,  per  Bayley,  J. 

'  Hoffman  v.  Savage,  15  Mass.  131.  See  Symmes  v.  Drew,  21  Pick.  278  ; 
Grant  ».  Chase,  17  Mass.  446. 

"  Wallis  V.  Harrison,  4  Mees.  &  W.  538  ;  Hills  v.  MiUer,^3^  Paige,  254,  257. 

'  Brakely  v.  Sharp,  1  Stockt.-9  ;  Lockwood  v.  Wood,  6  Q.  B.  31,  66  ;  Day 
v.  Savadge,  Hob.  85;  Gateward's  case,  6  Rep.  60 ;  1  Lomax,  Dig.  614  ;  Smith 
V.  Gatewood,  Ore.  Jac.  152. 
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a  certain  well  or  spring  of  water.  But  these  rights  do  not 
extend  to  the  taking  of  profits  in  the  land  of  another,  such 
as  catching  fish  in  his  waters,  or  taking  sand  from  his  soil 
or  herbage  from  his  close.  This  can  only  be  acquired  by- 
grant  or  prescription,  and  implies  a  person  or  body  politic 
in  esse,  competent  to  take  by  deed.^ 

7.  This  right  of  profit  d  prendre,  if  enjoyed  by  reason  of 
holding  a  certain  other  estate,  is  regarded  in  the  light  of  an 
easement  appurtenant  to  such  estate  ;  whereas,  if  it  belongs 
to  an  individual,  distinct  from  any  owiiership  of  other  lands, 
it  takes  the  character  of  an  interest  or  estate  in  the  land 
itself,  rather  than  that  of  a  proper  easement  in  or  out  of  the 
same.^ 

8.  It  will  be  necessary  to  refer  to  these  distinctions  again. 
And  they  have  been  noticed  at  this  stage  of  the  work  chiefly 
for  the  purpose  of  defining  the  meaning  of  certain  terms  and 
phrases  which  will  often  occur  in  the  progress  of  it.  And 
the  following  citations  are  added  for  thp  same  purpose, — 
the  first  as  showing  the  sense  in  which  the  term  easement 
is  used  in  its  connection  with  the  civil  law,  the  others  as 
presenting  what  is  believed  to  be  its  use,  at  this  day,  in 
■courts  of  common  law. 

"  In  the  Civil  Law,  a  servitude  which  is  but  a  single  right 
of  property,  and  is  called  in  our  law  an  Basement,  is  a 
burden  affecting  lands,  by  which  the  proprietor  is  restrained 
from  the  full  use  of  his  property,  or  is  obliged  to  sufier  an- 
other to  do  certain  acts  upon  it,  which,  were  it  not  for  the 
burden,  would  be  competent  solely  to  the  owner."  ^  "  The 
right  of  making  use  of  the  land  of  others,  whether  it  be  that 
of  the  public  or  individuals,  for  a  precise  and  definite  pur- 

1  Bland  v.  Lipscombe,  4  Ellis  &  B.  714,  note;  Grimstead  v.  Marlowe,  4  T.  R. 
717;  Abbot  v.  Weekly,  1  Lev.  176;  Waters  v.  Lilley,  4  Pick.  145;  Eace  »,  Ward, 
7  Ellis  &  B.  384 ;  Wickham  v.  Hawker,  7  Mees.  &  W.  63.  See  post,  sect.  4,  pi. 
12, 13, 18  ;  chap.  3,  sect.  10. 

^  Per  Walworth,  Ch.,  Post  v.  Pearsall,  22  Wend.  425  ;  Grimstead  v.  Marlowe, 
4  T.  E.  717  ;  post,  sect.  4,  pi.  20. 

^  Laumier  v.  Prancis,  23  Mo.  181. 
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pose,  not  inconsistent  with  a  general  right  of  property  m  the 
owner,  especially  where  it  is  for  the  public  use,  is,  in  legal 
contemplation,  an  easement  or  franchise,  and  not  a  grant  of 
the  soil  or  general  property."  i  In  the  words  of  Bramwell, 
B.,  an  easement  is  "  something  additional  to  the  ordinary 
rights  of  property  "  ;  and  in  those  of  Williams,  J.,  it  is  "  a 
right  accessorial  to  the  ordinary  rights  of  property."  ^ 

9.  The  ownership  of  an  easement,  and  that  of  the  fee  in 
the  same  estate,  are  in  different  persons.  Nor  does  the 
interest  of  the  one  affect  that  of  the  other,  so  but  that  each 
may  have  his  proper  remedy  for  an  injury  to  his  right,  inde- 
pendent of  the  other.  Thus  the  owner  of  the  fee  may  re- 
cover his  seisin  by  a  proper  action  in  his  own  name,  and  the 
owner  of  the  easement,  if  disturbed  in  the  enjoyment  of  it, 
may  sue  for  such  disturbance  in  his  own  name.^ 

10.  It  is  hardly  necessary,  after  the  above  definitions,  to 
add,  that  the  existence  of  two  distinct  and  separate  estates 
or  tenements  is  implied  in  the  existence  of  an  easement ; 
the  one  in  favor  or  for  the  benefit  of  which  it  exists,  and  is 
called  dominant,  and  the  other,  over  or  upon  which  it  is  ex- 
ercised, and  is  called  servient;  and,  as  will  be  seen  hereafter, 
if  at  any  time  these  estates  are  united  under  one  ownership 
and  possession,  the  easement  is  at  once  extinguished.* 

11.  A  man  may  have  a  way,  in  gross,  over  another's  land, 
but  it  must,  from  its  nature,  be  a  personal  right,  not  assign- 
able nor  inheritable ;  nor  can  it  be  made  so  by  any  terms 
in  the  grant,  any  more  than  a  collateral  and  independent 
covenant  can  be  made  to  run  with  land. 

And  if  one  has  a  right  of  way  appendant  or  appurtenant 
to  an  estate,  he  cannot  grant  it  separate  and  distinct  from 
the  land  to  which  it  belongs. 


1  Boston  Water  Power  Co.  v.  Boston  &  Worcester  R.  R.,  16  Pick.  512,  522, 

2  Rowbotham  v.  Wilson,  8  Ellis  &  B.  123, 152.     See  also  Harback  v.  City  of 
Boston,  10  Cush.  295  ;   Shelf.  R.  P.  Stat.  6. 

8  Hancock  v.  Wentworth,  5  Mete.  446 ;  Morgan  v.  Moore,  3  Gray,  319. 
4  Tud.  Lead.  Cas.  108. 
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So  where  there  was  a  grant  of  a  right  of  way  for  all  pur- 
poses^ though  it  might  authorize  the  grantee  to  use  the  way 
for  purposes  not  connected  with  the  use  of  the  land  granted 
therewith,  yet  if  land  was  in  fact  granted  therewith,  so  far 
as  the  use  exceeded  the  purposes  which  were  properly  con- 
nected with  the  enjoyment  of  the  land,  it  would  be  a  per- 
sonal right,  and  not  assignable.  When,  therefore,  the  gran- 
tee conveyed  the  dominant  estate  "  with  all  ways,"  &c.,  it 
did  not  convey  any  right  of  way  as  being  appurtenant,  under 
that  grant,  except  such  as  was  connected  with  the  use  and 
enjoyment. of  the  land  to  which  it  was  annexed.  "It  is 
not,"  say  the  court,  "  in  the  power  of  a  vendor  to  create 
any  rights,  not  connected  with  the  use  and  enjoyment  of  the 
land,  and  annex  them  to  it ;  nor  can  the  owner  of  land 
render  it  subject  to  a  new  species  of  burden,  so  as  to  bind 
it  in  the  hands  of  an  assignee.^ 

The  language  of  the  court  in  "White  v.  Crawford  ^  might 
seem  to  conflict  with  what  is  said  above :  "  As  to  ways  in 
gross,  that  they  may  be  granted  or  may  accrue  in  various 
forms  to  one  and  his  heirs  and  assigns,  there  can  be  no 
doubt.  There  is  a  strong  example  of  such  a  grant  in  the 
case  of  Senhouse  v.  Christian,^  upon  which  the  defendants 
justified  as  heirs  of  the  original  grantee." 

12.  But  the  language  of  Walworth,  Ch.,  in  Post  v.  Pear- 
sail,*  would  seem"  to  furnish  a  clew  by  which  these  cases  may 
be  reconciled  with  the  above  doctrine  of  Ackroyd  v.  Smith. 
The  distinction  seems  to  be  this :  —  If  the  easement  con- 
sists in  a  right  of  profit  d  prendre,  such  as  taking  soil, 
gravel,  minerals,  and  the  like,  from  another's  land,  it  is  so 
far  of  the  character  of  an  estate  or  interest  in  the  land  itself, 

1  Ackroyd  v.  Smith,  10  C.  B.  164,  167,  188 ;  Garrison  v.  Eudd,  19  111.  558 ; 
Woolr.  Ways,  16 ;  post,  sect.  2,  pi.  16. 

2  White  V.  Crawford,  10  Mass.  188. 

"  Senhouse  v.  Christian,  1  T.  R.  560. 

*  Post  V.  Pearsall,  22  Wend.  425 ;  Perley  v.  Langley,  7  N.  H.  233  ;  post,  sect. 
4,  pi.  20.  See  also  2  Blackst.  Comm.  33,  the  case  of  Common ;  Welcome  v. 
Upton,  6  Mees.  &  W.  536,  case  of  Pasturage. 
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that,  if  granted  to  one  in  gross,  it  is  treated  as  an  estate, 
and  may  therefore  be  one  for  life  or  inheritance.  But  if  it 
is  an  easement  proper,  such  as  a  right  of  way  and  the  hke, 
and  is  granted  in  gross,  it  is  a  mere  personal  interest,  and 
not  inheritable.  The  case  of  Senhouse  v.  Christian  was  one 
where  there  was  a  grant  of  a  way,  and  the  question  was, 
chiefly,  as  to  the  mode  and  extent  of  using  it,  and  the  point 
of  its  being  inheritable  does  not  seem  to  have  arisen  in  the 
hearing.  But  the  very  terms  of  the  grant  implied  an  occu- 
pancy of  the  grantor's  land  to  a  certain  extent,  as  for  in- 
stance to  "make  and  lay  causeways,"  &c.,  and  it  was  held 
to  be  the  grant  of  a  right  to  lay  a  framed  wagon-way  across 
the  grantor's  land. 

13.  The  owner  of  an  easement  in  another's  land  has 
neither  the  general  property  in  nor  seisin  of  the  servient 
estate,  though  he  may,  by  holding  a  fee  in  the  estate  to 
which  sxich  easement  is  appurtenant,  have  an  estate  of 
inheritance  in  the  easement.  And  from  being  something 
impalpable,  of  which  a  seisin  cannot  be  predicated,  ease- 
ments are  classed  with  incorporeal  hereditaments,  and  are 
so  designated  in  the  definitions  thereof.^ 

14.  If  one  claims  a  prescriptive  right  to  an  easement  in 
another's  land,  by  reason  of  owning  or  occupying  land  to 
which  such  right  is  appurtenant,  he  is  said  to  claim  in  a  que 
estate,  and  it  is  only  in  this  form  that  a  claim  of  a  profit  d 
prendre,  by  prescription,  can  be  sustained.^ 

15.  The  case  of  Doe  v.  Wood  illustrates  the  distinction 
between  the  grant  of  a  specific  portion  or  share  of  soil,  and 
that  of  a  right  or  privilege  to  acquire  something  by  acts 
done  upon  the  soil  of  another.  In  that  case,  the  grant 
was  of  a  right  to  search  for  metals  in  the  grantor's  land, 
and  to  raise  and  dispose  of  the  same  when  found  there, 

1  "Winslow  V.  King,  U  Gray,  321 ;  Ayl.  Pand.  306  ;  Baer  v.  Martin,  8  Blackf. 
317  ;  Pitkin  v.  Long  Island  R.  R.  Co.,  2  Barb.  Ch.  221  ;  Orleans  Navigation 
Co.  V.  Mayor  of  New  Orleans,  2  Mart.  214. 

2  Grinistead  v.  Marlowe,  4  T.  B.  717 ;  Abbot  v.  Weekly,  1  Lev.  176. 
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during  the  time.  It  was  held  to  be,  not  a  specific  grant 
of  the  metals  in  the  land,  but  a  right  of  property  only  as 
to  such  part  thereof  as,  under  the  liberties  granted,  should 
be  dug  and  got ;  that  the  grantee  had  no  estate  as  prop- 
erty in  the  land  itself,  or  any  particular  portion  thereof,  or 
in  any  part  of  the  ore  ungot  therein,  and  that  it  was  very 
different  from  a  grant  or  demise  of  the  mines  or  metals  in 
the  land.  The  right  to  obtain  the  minerals  is  spoken  of  as 
an  "  incorporeal  privilege."  ^ 

16.  In  classifying  servitudes,  the  civil  law  recognized  a 
much  more  minute  subdivision  of  the  various  forms  they 
assumed,  than  those  in  use  in  the  common  law,  although,  as 
already  remarked,  the  latter  has  borrowed  so  liberally  from 
the  former.  And  though,  in  treating  of  the  subject,  the 
more  general  classification  of  the  common  law  will  be  ob- 
served, it  seems  proper  to  mention  some,  at  least,  of  the  di- 
visions, and  their  designation,  which  were  known  to  the  civil 
law  in  its  practical  application. 

That  class  of  servitudes  which  are  chiefly  treated  of  in  this 
work  were  called  Predial,  from  Prmdia,  lands  and  tenements, 
being  such  services  as  one  estate  owes  to  another.  These 
were  again  divided  into  rtiral  and  tirban,  the  one  relating  to 
land  not  occupied  by  buildings,  the  other  affecting  buildings, 
whether  in  a  city  proper,  a  vill,  or  in  the  country. 

Among  the  rural  services  was  the  right  of  passing  over 
the  land  of  another,  which  took  various  names  of  Ber,  Actus, 
and  Via  or  Aditus,  according  to  the  extent  and  mode  of 
using  the  same ;  the  right  of  bringing  water  through  an- 
other's land,  called  Aquce  ductus,  when  done  by  pipe  or 
rivulet ;  the  right  of  drawing  water,  of  watering  cattle,  of 
pasturage,  hunting,  hawking,  fishing,  making  lime  and  dig- 
ging gravel,  chalk,  stone,  or  sand  for  the  use  of  the  dominant 
estate,  though  not  for  other  uses,  such  as  the  manufacture 
of  earthenware.  All  these  were  what  were  called  affirmative 
services. 

1  Doe  V.  Wood,  2  Barnew.  &  Aid.  724. 
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The  urban  services  were  either  affirmative  or  negative. 
Among  the  affirmative  urban  services  were  the  right  to 
rest  the  wall  of  a  house  for  its  support  against  that  of  an- 
other, and  to  require  the  owner  of  the  latter  to  keep  the 
same  in  repair ;  the  right  to  fix  and  rest  a  beam  or  timber 
or  stone  in  the  wall  of  another's  house,  in  which  case  the 
latter  was  not  bound  to  keep  his  wall  in  repair ;  the  right  to 
extend  a  balcony  over  the  land  of  another,  or  to  excavate 
a  vault  beneath  it ;  the  right  to  extend  the  eaves  of  one's 
house  over  the  land  of  another,  to  turn  the  droppings  of  his 
eaves  upon  the  house  or  ground  of  another,  or  to  receive 
the  droppings  from  another's  eaves  upon  one's  own  land,  for 
his  own  use  and  benefit ;  a  right  to  have  a  sink  or  gutter 
through  a  neighbor's  house,  to  construct  what  lights  or  win- 
dows he  chooses  against  the  estate  of  another,  and  to  have 
a  clear  and  pleasant  prospect  from  one's  house  over  an- 
other's court  or  yard,  or  to  have  a  passage-way  through 
another's  house  or  yard  to  one's  own. 

Among  the  negative  services  of  an  urban  character  were, 
that  one's  neighbor  should  not  turn  the  droppings  of  the 
eaves  of  his  house  upon  the  house  or  ground  of  him  who 
has  the  servitude ;  that  he  should  not  darken  his  windows, 
or  hinder  his  prospect  by  building,  or  by  planting  trees ;  that 
he  should  not  make  windows  overlooking  his  premises ;  and 
a  right  to  restrain  another  from  building  his  house  above 
a  prescribed  height.^ 

The  637th  to  the  701st  articles  of  the  Code  Napoleon 
describe  and  enumerate  the  servitudes  known  to  the  French 
law,  and  include,  —  1st,  such  as  arise  from  the  situation 
of  places,  as  the  respective  rights  of  the  owners  of  adja- 
cent lands  in  respect  to  the  waters  upon  the  one  passing  upon 
or  across  the  other,  the  boundaries  of  adjacent  lands,  and 


1  Ayl.  Pand.  306-310;  Wood,  Inst.  Civ.  Law,  147  ;  1  Brown,  Civ.  Law, 
182,183;  1  Kauff.  Mackeldey,  335-347;  2  Fournal,  Traitd  du  Voisinage, 
400  ;  D.  8,  2,  2  and  3 ;  Ibid.  8,  3,  1.  See  Shelf.  R.  P.  Stat.  6  ;  post,  chap.  .3, 
sect.  12. 
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the  like  ;  2d,  such  as  are  created  by  law,  among  which  are 
towing-paths  upon  banks  of  rivers  and  highways,  and  party 
walls  and  ditches  between  two  estates,  and  party  or  division 
hedges  dividing  lands,  servitudes  of  views  over  a  neighbor's 
property,  and  those  of  eaves  of  roofs  and  of  ways  answering 
to  ways  of  necessity  at  common  law  ;  3d,  servitudes  created 
by  the  act  of  man,  which  are  divided  into  urban  and  rural, 
answering  to  a  like  division  in  the  civil  law,  servitudes  con- 
tinual and  continuable,  and  servitudes  apparent  and  non- 
a/pparent.  Another  division  of  the  subject  is,  1st,  how  servi- 
tudes are  created,  and  2d,  what  are  the  rights  of  the  owner 
of  the  property  to  which  the  servitude  is  due.^ 

The  Civil  Code  of  Louisiana  follows  substantially  the 
Code  Napoleon,  in  relation  to  servitudes  predial  or  landed, 
though  somewhat  more  minute  in  their  subdivision,  and  the 
rules  by  which  they  are  created  or  regulated,  extending 
from  Articles  642  to  818  inclusive,  beginning  at  p.  96  of 
Upton  and  Jennings's  edition  of  that  work. 

But  it  has  not  been  thought  advisable  to  occupy  space  in 
transcribing  any  of  these  codes,  any  further  than  it  may  be 
found  of  use  by  way  of  illustrating  corresponding  parts  of 
the  common  law  upon  the  subject. 

The  same  may  be  said  of  the  Scotch  law  of  servitudes, 
which  substantially  follows  the  civil  law,  and  may  be  found 
embodied  in   Brskine's  Institutes.^ 

17.  Many  of  the  classifications  of  easements  in  the  Code 
of  France  are  recognized  by  the  courts  of  common  law, 
as,  for  instance,  that  of  continuous,  and  discontinuous, 
which  are  thus  defined :  "  Continuous  are  those  of  which 
the  enjoyment  is  or  may  be  continual,  without  the  necessity 
of  any  actual  interference  by  man,  as  a  water-spout  or  a 
right  of  light  or  air.     Discontinuous  are  those  the  enjoy- 

1  2  Code  Nap.,  Barrett's  transl.,  Art,  637  -  689.     See  2  Fournel,  Traite  du 
Voisinage,  400-407. 

2  Ersk.  Inst.,  fol.  ed.  352  -  370.    See  also,  3  Burge,  Col.  &  F.  Law,  400 ;  post, 
chap.  3,  sect.  12. 
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ment  of  which  can  be  had  only  by  the  interference  of  man, 
as  rights  of  way,  or  a  right  to  draw  water."  ^ 

It  may  be  further  added,  that  in  ajB&rmative  easements 
the  servient  tenement  must  permit  some  act  to  be  done 
thereon  by  the  owner  of  the  dominant  estate,  such  as  pass- 
ing over  it  as  a  way,  discharging  water  upon  it  from  a  chan- 
nel or  spout  or  eaves  of  his  house.  In  negative  easements, 
the  owner  of  the  servient  estate  is  prohibited  from  doing 
something  upon  his  own  land  which  he  otherwise  might  do, 
such  as  not  building  upon  the  same,  when  by  so  doing  he 
obstructs  the  light  and  air  from  reaching  the  dominant  es- 
tate, or  not  digging  in  his  soil  so  as  to  weaken  the  foundations 
of  the  house  standing  on  the  dominant  estate,  and  the  like.^ 

18.  An  instance  of  a  negative  easement  or  servitude  is 
found  in  Pitkin  v.  Long  Island  R.  E.  Company,  in  the  obli- 
gation which  the  respondents  entered  into  with  a  land- 
owner, to  stop  their  cars  at  a  particular  place  adjoining  his 
property.  The  court  held  it,  in  substance,  an  easement  or 
servitude,  binding  upon  the  property  of  the  company,  and  an 
interest  in  their  land  in  favor  of  the  land-owner.  The  land 
proprietor  in  such  case  had  a  negative  easement  in  the 
property  of  the  railroad  company,  whereby  he  might  restrict 
them,  as  owners  of  a  servient  tenement,  in  the  exercise  of 
general  and  natural  rights  of  property,  so  as  to  compel  them 
to  use  it  in  a  particular  way,  by  keeping  certain  erections 
thereon,  and  stopping  with  their  trains  of  cars  at  a  par- 
ticular place  for  his  use  and  benefit  as  the  owner  of  the 
adjacent  land,  which  thus  became  the  dominant  tenement. 
It  was,  therefore,  held  to  be  an  incorporeal  hereditament, 
the  right  or  title  to  which  could  only  be  acquired  by  a 
grant  or  deed  under  seal,  or  by  prescription.^ 

19.  The  instance  given  in  a  reported  case,  illustrating  the 

1  Lampman  v.  Milks,  21  N.  Y.  505  ;  Durel  v.  Boisblanc,  1  La.  Ann.  407  ; 
Pheysey  v.  Vicary,  16  Mees.  &  W.  484. 

2  Tud.  Lead.  Cas.  107. 

3  Pitkin  V.  Long  Island  R.  E.  Co.,  2  Barb.  Ch.  221,  231.     See  also  Day  tj. 
New  York  Central  R.  R.  Co.,  31  Barb.  548. 
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distinction  between  natural,  legal,  and  conventional  ease- 
ments, in  respect  to  their  origin,  is  that  of  the  natural  servi- 
tude to  which  a  lower  field  is  subject,  to  receive  the  surface 
water  which  flows  on  to  a  lower  level  from  a  higher  one.^ 

Though  this  is  treated  of  more  at  length  in  a  later  stage 
of  the  work,  it  may  be  remarked  that  such  a  servitude  is 
only  regarded  as  a  natural  one,  in  respect  to  the  water  which 
is  naturally  upon  the  higher  field,  and  not  as  to  such  as  is 
created  by  the  industry  of  man.  While  the  owner  below 
may  not  do  anything  to  prevent  the  water  naturally  thereon 
from  flowing  from  the  upper  field  upon  his  own,  the  upper 
one  has  no  right  to  do  anything  upon  his  land  to  increase 
the  burden  upon  the  field  below,  beyond  what  may  arise 
from  a  proper  cultivation  of  the  same  for  agricultural  pur- 
poses. And  even  in  so  doing  he  may  not  dig  ditches  to 
discharge  water,  that  naturally  stands  stagnant  upon  his 
own  land,  on  to  that  of  a  lower  proprietor.^ 

20.  The  term  "natural  easements,"  as  applicable,  espe- 
cially, to  the  case  of  flowing  water,  is  often  made  use  of  by 
courts  of  common  law,  and  is  not  likely  to  mislead  the 
reader,  inasmuch  as  the  context  usually  shows  in  what 
sense  the  term  is  employed.  But  as  it  will  appear  here- 
after that  an  easement,  when  technically  considered,  is  an 
interest  which  one  man  has  in  another's  estate  by  grant,  or 
its  equivalent,  prescription,  it  seems,  at  first  thought,  to  be 
inconsistent  to  characterize  what  belongs  to  an  estate  as 
inseparably  incident  thereto,  and  forming  a  part  and  parcel 
thereof,  by  the  name  of  easement  or  servitude.  It  may  be 
in  many,  and  perhaps  most  respects,  like  an  easement,  and 
may  be  treated  of  accordingly,  and  yet  will  hardly  come 
within  the  requisites  of  what  constitutes  an  easement  at 
common  law.     And  Brie,  J.,  in  Stokoe  v.  Singers,  accord- 

1  Laumier  v.  Francis,  23  Mo.  181.  See  Ersk.  Inst.,  fol.  ed.  352 ;  Orleans 
Navigation  Co.  t>.  Mayor  of  New  Orleans,  2  Mart.  214 ;  2  Foamel,  Traits  du 
Voisinage,  400. 

2  Martin  ».  Jett,  12  La.  501  ;  La.  Civ.  Code,  Art.  656  ;  Duranton,  Cours  de 
Droit  Fran9ais,  159  ;  Delahoussaye  v.  Judice,  13  La.  Ann.  587  ;  Orleans  Navi- 
gation Co.  V.  Mayor  of  New  Orleans,  3  Mart.  214  ;  post,  ciiap.  3,  sect.  1,  pi.  19. 
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ingly  says :  "  The  right  to  the  natural  flow  of  water  is  not  an 
easement,  but  a  natural  right."  ^ 

21.  By  the  French  law,  there  may  be  such  an  arrange- 
ment of  the  parts  of  two  estates  belonging  to  the  same  per- 
son that,  for  fancy  or  convenience,  the  use  of  the  one  is 
made  available  to  the  enjoyment  of  the  other.  Thus,  for 
instance,  the  one  may  enjoy  the  advantage  of  a  look-out  or 
prospect  across  the  other,  and  for  this  purpose  windows 
may  have  been  opened  in  the  latter ;  or  doors  may  have  been 
opened  through  the  walls  separating  the  estates,  by  which 
communication  may  be  had  with  the  street ;  or  water  may  be 
conducted  by  an  aqueduct  from  a  pond  or  a  fountain  which 
belongs  to  the  owner  of  one  estate  into  a  meadow  which  he 
may  wish  to  water.  And  these  may  be  mutual,  each  estate 
having  for  this  purpose  an  advantage  in  the  other,  recipro- 
cally, or  the  arrangement  may  be  such  that  only  one  of  the 
two  estates  enjoys  a  benefit  from  the  other.  The  arranging, 
and  adapting  the  two  estates  in  this  way  to  each  other  is 
called  Destination  du  pere  de  famille. 

So  long  as  both  estates  belong  to  the  same  person,  though 
the  uses  thus  made  of  one  estate  for  the  benefit  of  the 
other  may,  in  some  sense,  be  a  service,  it  cannot  be  a  servi- 
tude in  the  eye  of  the  law,  for  nemini  res  sua  servit  jure 
servitutis.  But  if  the  owner  convey  one  of  these  estates 
to  one,  and  another  to  another,  or  they  come  to  different 
heirs  by  his  death,  this  service,  so  far  as  it  is  continuous  and 
apparent  in  its  character,  becomes  a  servitude  in  favor  of 
the  one  over  and  upon  the  other  estate.  And  among  these 
may  be  mentioned  the  servitude  of  light  and  air,  of  supply- 
ing water,  of  drain,  and  the  like. 

Though  artificial  in  their  creation,  they  have  some  of  the 
qualities  of  natural  easements,  as  they  pass  with  the  sepa- 
rate estates  in  the  manner  of  natural  easements,  without 
being  mentioned  in  the  deed.  That  what  had  been  a  simple 
use  or  service,  while  the  estates  belonged  to  the  same  pro- 
prietor, is  by  the  law  changed  into  a  servitude  at  the  mo- 

i  Stokoe  V.  Singers,  8  Ellis  &  B.  36  ;  2  Foumel,  Traite  du  Voisinage,  400. 
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ment  of  their  separation,  is  founded  upon  the  presumption 
which  the  law  raises  of  an  agreement  by  both  parties  to 
leave  things  in  the  same  state  into  wlaich  they  have  been 
put,  if  there  is  no  stipulation  for  changing  it.  The  law  on 
this  subject,  which  will  be  found  to  be  very  analogous  to 
that  which  prevails  in  England  and  this  country  upon  the 
division  of  heritages,  where  one  part  has  had  the  use  and 
enjoyment  of  the  other,^  is  declared  in  the  Code,  though  it 
was  borrowed  from  the  early  coutumes  of  several  of  the 
provinces  of  France.  Articles  692  and  694  of  tlie  Code 
are  the  text  upon  which  several  commentators  have  treated, 
when  considering  this  subject,  among  whom  are  Pardessus, 
TouUier,  and  Merlin.  The  language  of  Art.  692  is :  "  An 
appointment  by  the  father  of  a  family  has  the  effect  of 
writing  in  regard  of  continual  and  apparent  servitudes." 
Art.  694 :  "  If  the  owner  of  two  heritages,  between  which 
there  exists  an  apparent  mark  of  servitude,  dispose  of  one 
of  the  two  heritages  without  the  contract  containing  any 
agreement  relative  to  the  servitude,  it  continues  to  exist 
actively  of  passively  in  favor  of  the  property  aliened,  or 
upon  the  property  aliened."  ^ 

That  servitude  known  to  the  civil  law  under  the  name  of 
"  Non  officiendi  luminibus  vel  prospectui,"  was  practically 
acknowledged  as  one  known  to  the  common  law,  and  as 
binding  upon  the  owners  of  an  estate,  by  the  courts  of  New 
York,  in  a  case  where  the  owner  of  several  house-lots  lying 
together  sold  one  of  them,  and  at  the  same  time  covenanted 
with  his  vendee  that  the  other  land  belonging  to  him  in 
front  of  that  sold  should  be  kept  open  for  public  use.^ 

1  Post,  sect.  3,  pi.  26. 

^  Code  Nap.,  Barrett's  transl.,  Art.  692,  694 ;  Lalaure,  Traits  des  Servitudes 
E&lles,  liv.  3,  ch.  9 ;  Pardessus,  Traits  des  Servitudes,  430,  ed.  1829  ;  3  TouUier, 
Droit  Civil  Pran9ais,  447  et  seq. ;  Merlin,  Repertoire  de  Jurisprudence,  tit.  Ser- 
vitude, §517-19;  3  Burge,  Col.  &  F.  Law,  439 ;  1  Fournel,  Traite  du  Voisinage, 
5  110;  La.  Civ.  Code,  §  763  ;  Lavillebeuvre  v.  Cosgrove,  13  La.  Ann.  323. 

8  D.  8,  2,  15;   Hills  v.  Miller,  3  Paige,  254,  257;   Barrow  v.  Eichards,  8 
Paige,  351 ;  Ersk.  Inst.,  fol.  ed.  356. 
2* 
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SECTION    II. 

INCIDENTS   TO  ACQUIRING  RIGHTS   OF  EASEMENT,  ETC. 

1.  Easements  can  only  be  acquired  by  Grant. 

2.  Licenses  are  revocable.^ 

3.  Modes  of  evidencing  Grants  of  Easements. 

4.  How  far  Presumption  of  a  lost  Deed  answers  to  Prescription. 
6.  Of  creating  Easements  by  Reservation. 

6.  Of  mutual  Grants  and  Reservations  of  Easements. 

7.  Of  reserving  an  Easement  out  of  Grantee's  Land. 

8.  By  what  Form  of  Deed  an  Easement  may  be  created. 
9, 10.  Easements  pass  with  Estates  to  which  appurtenant. 

11.  Easements  when  appurtenant  to  Easements. 

12.  Appurtenant  Easements  pass  with  the  principal  Estate. 

13.  Easements  follow  both  dominant  and  servient  Estates. 

14.  Easements  not  separable  from  Estates  to  which  appurtenant. 

15.  Easements  follow  the  several  Parts  of  the  principal  Estate. 

1.  Before  proceeding  to  examine  the  characteristics  of  the 
several  kinds  of  easements  known  to  the  common  law,  and 
the  rules  applicable  to  these,  it  seems  proper  to  consider 
certain  general  principles  which  are  common  to  all,  in  order 
to  save  the  necessity  of  repetition.  And  first,  as  to  the 
mode  of  their  acquisition. 

These,  being  interests  in  land,  can  only  be  acquired  by 
grant,  and,  ordinarily,  by  deed  or  what  is  deemed  to  be 
equivalent  thereto,  a  parol  license  being  insufficient  for  the 
purpose.^ 

2.  A  parol  license  to  erect  a  dam  upon  another's  land,  for 

1  Morse  v.  Copeland,  2  Gray,  302  ;  Bryan  v.  Whistler,  8  Barnew.  &  C.  288 ; 
Cook  V.  Stearns,  II  Mass.  533  ;  Dyer  v.  Sanford,  9  Mete.  395  ;  Hewlins  v.  Ship- 
pam,  5  Barnew.  &  C.  221 ;  Miller  v.  Auburn  &  Syracuse  R.  R.  Co.,  6  Hill,  61  ; 
Fentiman  v.  Smith,  4  East,  107  ;  Nichols  v.  Luce,  24  Pick.  102  ;  Mumford  v. 
Whitney,  15  Wend.  380  ;  Middleton  v.  Gregorie,  2  Rich.  637  ;  Pitkin  v.  Long 
Island  R.  R.  Co.,  2  Barb.  Ch.  221  ;  Kenyon  v.  Nichols,  1  R.  I.  411  ;  Collam  v. 
Hooker,  1  Rawle,  108  ;  Fuhr  v.  Dean,  26  Mo.  116  ;  Orleans  Navigation  Co.  v. 
Mayor  of  New  Orleans,  2  Mart.  214,  229,  236  ;  Cocker  v.  Cowper,  1  Crompt. 
M.  &  R.  418;  Wood  v.  Leadbitter,  13  Mees.  &  W.  838  ;  Adams  v.  Andrews,  15 
Q,  B.  284  ;  Thompson  v.  Gregory,  4  Johns.  81 ;  Bird  v.  Higginson,  2  Adolph.  & 
E.  696  ;  Somerset  v.  Fogwell,  5  Barnew.  &  C.  875. 
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instance,^  or  to  cut  and  maintain  a  ditch  thereon  for  draw- 
ing water  to  the  licensee's  land,  is  revocable  at  will  at 
common  law,  and  in  most  of  the  United  States  though  ex- 
ecuted, and  in  one  case  was  held  to  be  so  after  an  enjoy- 
ment of  eighteen  years  .^ 

3.  The  grant  by  which  an  easement  is  created  may  be 
evidenced  in  several  ways.  It  may  always  be  done  by  the 
production  of  an  existing,  deed.  So  it  may  be  by  prescrip- 
tion, or  a  long  enjoyment  of  the  easement  claimed,  under 
circumstances  which  raise  an  implication  of  title  originally 
acquired  by  grant. 

So  the  law  often  regards  the  enjoyment  of  an  easement  as 
evidence  that  a  deed  once  existed,  though  now  lost,  and 
gives  to  this  presumption  the  same  effect  in  establishing  a 
title  as  if  the  deed  were  produced. 

4.  The  latter  mode  of  treating  the  enjoyment  of  an  ease- 
ment as  evidence  of  a  title  to  the  same  by  deed,  has  taken 
the  place,  in  modern  practice,  of  the  ancient  doctrine  of 
prescription.  The  chief  difference  between  them  consists 
merely  in  this.  To  constitute  what  was,  technically,  con- 
sidered a  prescription,  the  use  and  enjoyment  by  which  the 
same  was  established  were  required  to  be  beyond  the  mem- 
ory of  man.  So  that  it  might  always  be  rebutted  by  show- 
ing by  testimony,  if  such  was  the  case,  when  the  enjoyment 
of  the  right  claimed  had  its  origin  or  beginning.  Whereas, 
by  raising  a  presumption  from  a  user  and  enjoyment,  that  a 
deed,  now  assumed  to  be  lost,  was  once  given  to  the  claim- 
ant granting  the  easement  claimed,  the  effect  originally 
given  to  a  prescription  is  gained,  after  such  enjoyment  shall 
have  been  continued  for  a  length  of  time  answering  to  the 
period  of  limitation  beyond  which  one  dispossessed  of  lands 
is  not  at  liberty  to  regain  his  seisin  by  making  entry  for  that 
purpose.^    In  such  cases,  in  the  language  of  Lord  Mansfield, 

1  Mumford  b.  Whitney,  15  Wend.  380 ;  Cook  v.  Steams,  11  Mass.  533. _, 
"  Cocker  v.  Cowper,  1  Crompt.  M.  &  B,  418. 

^  Morse  v.  Copeland,  2  Gray,  302 ;   Gayetty  v.  Bethune,  14  Mass.  49 ;   I 
Greenl.  Ey.,  §  17,  note ;  Sherwood  v.  Burr,  4  Day,  244 ;  post,  sect.  4,  pi.  2. 
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"  not  that  the  court  really  thinks  a  grant  has  been  made," 
but  they  presume  the  fact  for  the  purpose,  and  from  the 
principle,  of  quieting  the  possession.^  And  it  may  be  re- 
marked, that  practically,  in  modern  use,  the  distinction 
between  the  ancient  doctrine  of  technical  prescription  and 
the  modern  one  of  a  presumed  grant,  where  the  deed  has 
been  lost,  is  not  observed  when  speaking  of  titles  acquired 
by  long-continued  user  and  enjoyment ;  the  terms  prescrip- 
tion and  prescriptive  rights  being  now  used  to  express  the 
whole  class  of  titles,  the  evidence  of  which  depends  upon 
such  user  and  enjoyment. 

Cases  may  arise  where  the  owner  of  a  parcel  of  land  de- 
pends for  a  right  of  way  to  the  same,  for  instance,  upon 
both  an  implied  grant  and  a  grant  of  a  prescriptive  right. 
Thus,  where  there  were  three  lots  of  land,  A,  B,  and  C  ;  A, 
adjoining  the  highway,  belonged  to  the  same  one  who  owned 
C,  to  which  he  had  a  prescriptive  right  of  way  from  A  over 
B.  The  owner  of  A  and  C  sold  the  latter  to  a  stranger, 
who  had  no  access  to  the  same  except  over  A  and  B.  It 
was  held  that  he  thereby  acquired  a  right  of  way  by  an 
implied  grant  as  one  of  necessity  over  A,  and  a  prescriptive 
right  over  B,  as  being  appurtenant  to  C.^ 

5.  In  treating  of  acquiring  an  easement,  like  a  right  of 
way  in  alieno  solo,  by  grant,  it  is  common  to  couple  with  it  a 
like  acquisition  by  reservation,  although  it  is  said  not  to  be 
technically  true  that  a  way  can  be  created  for  the  first  time 
by  exception  or  reservation,  since  it  is  neither  a  parcel  of  the 
thing  granted,  nor  does  it  issue  out  of  the  thing  granted. 
A  way,  therefore,  reserved,  as  the  word  is  used  in  a  popular 
sense,  is  strictly  an  easement  newly  created  by  way  of  a 
grant  from  the  grantee  in  the  deed  of  the  estate  to  the 
grantor.^ 

1  Eldridge  v.  Knott,  Cowp.  214  ;   Campbell  v.  Smith,  3  Halst.  141. 

2  Leonard  v.  Leonard,  2  Allen,  543. 

"  Durham  &  Suud.  B.  R.  Co.  v.  Walker,  2  Q.  B.  940 ;  Wickham  v.  Hawker, 
7  Mees.  &  W.  76 ;  Doe  v.  Lock,  2  Adolph.  &  E.  705.  See  Dyer  v.  Sanford,  9 
Mete.  395. 
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And  it  is  said  that  "  what  will  pass  by  words  in  a  grant 
will  be  excepted  by  like  words  in  an  exception."  ^ 

Still,  it  is  competent  for  a  party  who  is  the  grantor  of  an 
estate  to  create  a  right  of  way  over  the  same,  in  his  own 
favor,  either  in  gross  or  annexed  to  his  other  land,  by  a  reser- 
vation thereof  inserted  in  his  deed  of  the  estate  ;  or  it  may  be 
done,  though,  in  terms,  it  be  an  exception.  The  court  say : 
"  "We  consider  it  immaterial  whether  the  easement  for  the 
way  intended  to  be  established  is  technically  considered 
as  founded  on  an  exception,  a  reservation,  or  an  implied 
grant."  ^ 

6.  So  where  tenants  in  common  divided  their  estates, 
and  in  the  deed  of  one  part  the  grantor  reserved  a  right 
of  way  over  the  granted  part  for  the  benefit  of  the  other 
part,  it  was  held  to  create  an  easement  in  favor  of  the  latter, 
which  ran  with  it  into  whosever  hands  it  should  come.^ 

So  where  one  granted  land  to  another,  which  adjoined 
other  lands  which  belonged  to  him,  and  reserved  in  his  deed 
a  right  of  way  across  the  parcel  granted,  in  favor  of  his 
other  lands,  and  at  the  same  time  gave  to,  the  parcel 
granted  a  right  of  way  across  these  other  lands  of  the 
grantor,  it  was  held  that  he  thereby  created  rights  of  way 
appurtenant  to  both  the  parcels,  which  passed  with  these 
parcels  in  the  subsequent  conveyances  thereof,  whether 
mentioned  or  not  in  the  deeds  as  existing  easements.* 

7.  And  this  case  is  put  by  Shaw,  C.  J.,  in  Dyer  v.  San- 
ford,  above  cited,  by  way  of  illustration.  There  are  three 
adjoining  tenements.  Two  of  them,  the  first  and  third,  be- 
long to  A ;  the  middle  one  to  B.  B  grants  to  A  the  right 
by  deed. to  drain  No.  1,  through  No.  2,  into  and  through  No. 
3,  into  a  common  sewer ;  and  inserts  in  the  deed,  that  he, 
B,  is  to  have  a  right  to  enter  his  drain  into  the  drain  of  A, 


1  Shepp.  Touchst.  100. 

^  Bowen  v.  Conner,  6  Cush.  132. 

s  Mendell  v.  Delano,  7  Mete.  176;  Smith  v.  Higbee,  12  Vt.  113. 

*  Brown  ».  Thissell,  6  Cush.  254. 
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and  thereby  to  drain  No.  2  through  No.  3,  into  the  common 
sewer..  If  A  accepts  this  deed,  and  constructs  a  drain  from 
No.  1  to  and  through  No.  3,  B  thereby  acquires  a  right  to 
enter  his  drain  into  the  same,  though  it  cannot  technically 
be  regarded  as  a  reservation.^ 

So,  in  an  early  case,  where  the  owner  of  land  "  granted 
and  agreed  with  A.  B.,  his  heirs  and  assigns,  that  it  should 
be  lawful  for  them  at  all  times  afterwards  to  have  and  to 
use  a  way  by  and  through  a  close,"  &c.,  it  was  held  to  be 
an  actual  grant  of  a  way,  and  not  a  covenant  only,  for  the 
enjoyment  of  such  right.^ 

8.  It  is  held  in  Maryland,  that,  while  a  right  of  way  de 
novo  could  be  created  by  a  deed  of  grant  or  lease,  it  could 
not  be  by  deed  of  bargain  and  sale,  though  an  existing  right 
of  way  could  be  passed  or  transferred  by  a  deed  of  bargain 
and  sale,  and  required  all  the  solemnities  necessary  to  pass 
estates  by  such  deeds.^ 

9.  If  now  these  two  modes  of  acquiring  easements,  by 
grant  and  prescription,  are  considered  separately,  the  sub- 
ject of  a  title  by  grant  also  divides  itself  into  express  grants, 
and  grants  by  implication  or  construction  of  law. 

Before,  however,  pursuing  the  subject  under  these  several 
heads,  it  may  be  well  to  state,  that,  when  an  easement  has 
been  acquired  by  either  of  these  modes  in  favor  of  a  dom- 
inant over  a  servient  estate,  it  passes  to  the  respective  own- 
ers of  these  estates  as  an  easement  in  favor  of  the  one  and 
a  servitude  or  burden  upon  the  other,  into  whosever  hands 
the  respective  estates  may  come.  The  easement,  in  such 
case,  becomes  appendant  or  appurtenant,  as  it  is  called,  to 
the  estate  in  whose  favor  it  has  been  created  or  acquired, 
and,  as  the  law  expresses  it,  runs  with  it.  The  terms  ap- 
pendant and  appurtenant  are  defined  in  the  Termes  de  la 
Ley  as  "  things  that  by  term  of  prescription  have  belonged, 


1  Dyer  v.  Sanford,  9  Mete.  395,  405. 
^  Holmes  v.  Seller,  3  Lev.  305. 

2  Hays  V.  Richardson,  1  Gill  &  J.  366. 
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appertained,  and  are  joined  to  another  principal  thing,  by 
which  they  pass  and  go  as  accessory  to  the  same  principal 
thing,"  &c.  And  it  is  said  that,  "  to  make  a  thing  append- 
ant or  appurtenant,  it  must  agree  in  quality  and  nature  to 
the  thing  whereunto  it  is  appendant  or  appurtenant,  as  a 
thmg  corporeal  cannot  properly  be  appendant  to  a  thing 
incorporeal,  nor  a  thing  incorporeal  to  a  thing  corporeal." 
But  it  is  not  true  that  the  term  is  applicable  only  to  things 
acquired  by  term  of  prescription.  Thus,  in  the  cases  above 
cited,  in  the  first,  one  sold  a  house-lot  in  front  of  which 
was  an  open  area  belonging  to  him,  upon  which  he  cove- 
nanted that  no  house  should  be  erected,  but  that  the  same 
should  be  always  kept  open  as  public  property.  Being  a 
part  of  the  transaction  of  the  purchase  and  sale,  and  a  con- 
sideration for  the  same,  it  was  held  to  create  an  easement  in 
favor  of  the  lot  thus  sold,  and  that  the  first  grantee  thereof, 
having  conveyed  the  same  to  another,  could  not  release  it  to 
the  vendor  or  his  assigns,  or  authorize  them  to  erect  build- 
ings upon  this  open  space.  Nor  would  the  easement  be 
destroyed  by  a  division  of  the  estate  to  which  the  easement 
belonged.^  In  the  other,  A  granted  to  B  twenty  acres  of 
land,  and  also  a  right  to  dig  ore  in  another  parcel  of  ten 
acres.  And  the  question  was  whether  the  conveyance  of  the 
twenty  acres  carried  with  it  a  right  to  dig  ore  in  the  other 
parcel.  And  it  was  held  that  it  did  not,  but  that  the  right 
to  dig  ore  was  an  incorporeal  hereditament  and  a  servitude 
in  and  upon  the  ten  acres,  but  not  appendant  to  the  twenty 
acres,  since  the  enjoyment  of  the  one  was  in  no  wise  neces- 
sary to  the  enjoyment  of  the  other.^ 

10.  A  recent  case  in  Massachusetts  will  serve,  also,  to 
illustrate  what  is  requisite  to  create  an  easement  and  render 
the  same  appurtenant  to  an  estate,  and  to  show  that  a  right 


1  Hills  V.  Miller,  3  Paige,  254  ;    Ayl.  Pand.  312 ;  D.  8,  4,  12;   "Whitney  v. 
Lee,  1  Allen,  198  ;  "Whitney  v.  Union  E.  R.  Co.,  23  Law  Rep.  401,  406. 

2  Grabb  V.  Guildford,  4  "Watts,  223,  244,  246. 
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does  not  necessarily  become  appurtenant  to  an  estate,  al- 
though affecting  the  same,  and  granted  to  or  reserved  by  the 
tenant  thereof.  In  that  case,  A  owned  two  estates  adjoining 
each  other,  upon  one  of  which  was  a  dwelling-house  having 
a  projecting  part  in  the  rear  of  one  story  in  height.  He 
sold  the  latter,  subject  to  a  restriction  that  the  owner  thereof 
should  never  raise  the  projection  any  higher  than  its  then 
present  condition.  After  that  he  sold  the  other  estate  to  the 
plaintiff,  and  then  executed  a  release  to  the  first  purchaser 
of  the  restriction  upon  his  parcel,  and  the  latter  proceeded 
to  raise  the  projecting  part  of  his  house  another  story.  The 
plaintiff  brought  a  bill  in  equity  to  restrain  him,  on  the 
ground  that  the  right  of  enjoying  his  estate  free  from  such 
an  obstruction,  which  originally  belonged  to  his  grantor, 
passed  as  an  easement  therewith  when  he  purchased  it. 
But  the  court  held  that  there  was  nothing  in  the  deed  of 
the  first  estate  which  showed  that  the  restriction  was  in- 
tended to  enure  to  the  benefit  of  the  estate  now  owned  by 
the  plaintiff,  nor  could  he  therefore,  as  the  owner  thereof, 
avail  himself  of  a  right  which  his  grantor  had  secured  to 
himself  without  rendering  it  appurtenant  to  the  estate.^ 

Under  the  civil  law,  services  did  not  admit  of  a  division, 
and  therefore  a  way  or  a  road  through  a  man's  estate  can- 
not be  bequeathed  in  part  nor  taken  away  in  part,  for  a 
service  is  total,  in  toto  fundo,  and  total  in  every  part 
thereof.^ 

11.  There  is,  moreover,  a  kind  of  appendency  or  appurte- 
nancy  of  one  easement  to  and  upon  another  easement,  in 
some  cases,  which  is  sometimes  called  a  secondary  ease- 
ment. It  passes  with  the  principal  easement  as  being 
necessary  or  convenient  to  the  enjoyment  of  the  same. 

Thus  in  Senhouse  v.  Christian,  where  there  was  a  grant 
of  a  way  for  the  purpose  of  carrying  coals  across  a  certain 


1  Badger  v.  Boardman,  24  Law  Rep.  303. 

2  Ayl.  Pand.  311 ;  Dig.  8,  1,  6. 
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parcel  of  land  with  wagons,  wains,  and  other  carriages  ;  it 
was  held  that  the  grantee,  as  an  incident  to  the  grant,  had 
a  right  to  make  a  franaed  wagon-track  along  the  course  of 
the  way  indicated  in  the  grant.^ 

So  in  Prescott  v.  Williams,  the  right  to  enter  upon  the 
laud  of  another,  and  clear  out  obstructions  in  a  water- 
course which  a  mill-owner  above  had  a  right  to  enjoy 
through  such  land,  was  held  to  be  an  incident  to  such 
natural  easement  in  the  nature  of  a  secondary  ease- 
ment.^ 

So  the  grant  of  a  right  of  pasturage  carries  the  right  of 
way  to  and  from  the  pasture.  So  that  of  drawing  water, 
or  of  fishing  or  hunting,  gives  a  right  of  access  and  egress 
to  and  from  the  estate  in  which  it  is  to  be  enjoyed.^ 

But  after  all,  instead  of  these  ancillary  rights  being  some- 
thing appurtenant  to  easements,  they  seem  rather  to  consti- 
tute an  essential  part  or  element  of  the  principal  easement 
itself,  and  will  be  further  treated  of  when  the  subject  of 
incidents  of  grants,  and  what  is  embraced  therein,  comes  to 
be  considered.* 

12.  It  may  also  be  stated  in  this  connection,  in  order  to 
save  repetition,  that  if  an  easement,  like  a  right  of  way  over 
another's  land,  becomes  appurtenant  to  an  estate,  it  passes 
with  the  grant  of  the  principal  thing,  whether  such  grant, 
in  terms,  embraces  privileges .  and  appurtenances  or  not ; 
and  this,  whether  it  is  necessary  to  the  enjoyment  of  the 
granted  estate  or  not.^  : 


1  Senhouse  v.  Christian,  1  T.  R.  560;  D.  8,  2,  19;  Ibid.  8,  4,  11,  1; 
post,  chap.  3,  sect.  1 ,  pi.  1 9  ;  2  Fournel,  Traits  du  Voisinage,  404 ;  3  Toullier,,' 
Droit  Civil  Franpais,  500. 

2  Prescott  ».  Williams,  5  Mete.  429  ;  Prescott  v.  White,  21  Pick.  341 ;  Bract., 
fol.  232. 

'  Bract.,  fol. 232a;  Code  Nap.,  Art.  696 ;  2  Fournel,  Traite'du  Voisinage,  404. 

*  Post,  sect.  3,  pi.  5. 

^  Kent  V.  Waite,  10  Pick.  138 ;  Atkins  v.  Bordman,  2  Mete.  457  ;  Beandely 
».  Brook,  Cro.  Jac.  189;  Jackson  v.  Hathaway,  15  Johns.  447  ;  Brown  v.  This- 
sell,  6  Cash.  254;  UnderVvood  v.  Carney,  1  Cush.  285;  Smith  v.  Higbee,  12  Vt. 
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13.  Where,  therefore,  one  grants  or  reserves  a  right  of 
easement  over  one  parcel  of  land  in  favor  of  another,  such 
easement,  by  such  act  of  creation  or  annexation,  would 
become  incident  and  appurtenant  to  such  estates  respec- 
tively, and  pass  as  appurtenant  in  after  conveyances,  by, 
or  even  without,  the  word  appurtenances,  so  long  as  such 
estates  should  subsist  as  distinct  estates  in  different  pro- 
prietors. Nor  could  the  easement  be  separated  from  the 
principal  estate,  except  by  hina  who  has  a  disposing  power 
over  the  estate.^ 

But  this  rule  does  not  apply  where  there  is  a  conveyance 
of  a  specific  parcel  of  land  carved  out  of  a  larger  one  held 
by  the  grantor,  and  described  by  metes  and  bounds.  In 
such  case,  nothing  would  pass  as  parcel  of  the  granted 
premises  which  was  a  matter  of  ease  and  convenience  only, 
except  what  is  included  within  the  boundaries  expressed  in 
the  deed.2  Nor  does  it  apply  to  any  but  existing  ease- 
ments.^ 

14.  And  though  a  man  may  acquire  an  easement  in 
gross,  like  a  right  of  way  over  another's  land,  separate 
and  distinct  from  the  ownership  of  any  other  estate  to 
which  it  is  appendant,  yet  if  his  right  to  such  way  result 
from  his  ownership  of  a  parcel  of  land  to  which  it  is  ap- 
pendant, he  cannot  by  grant  separate  the  easement  from 
the  principal  estate  to  which  it  is  appendant,  so  as  to  turn 
it  into  a  way  in  gross,  in  the  hands  of  his  grantee.* 

15.  It  may,  accordingly,  be  stated  as  a  general  principle, 
that  if  an  easement  has  become  appurtenant  to  an  estate,  it 
follows  every  part  of  the  estate  into  whosever  hands  the 

123  i  Staple  v.  Heydon,  6  Mod.  1 ;  Grant  v.  Chase,  17  Mass.  443 ;  Lawton  v. 
Elvers,  2  M'Cord,  445  ;  Pickering  r>.  Stapler,  5  Serg.  &  E.  107 ;  United  StatBS 
V.  Appleton,  1  Sumn.  492  ;  Morgan  j).  Mason,  20  Ohio,  401. 

1  Eitger  v.  Parker,  8  Cush.  145  ;  French  b.  Braintree  Mg.  Co.,  23  Pick.  216. 

2  Grant  v.  Chase,  17  Mass.  443. 
"  Eussell  ».  Scott,  9  Cow.  279. 

*  Acroyd  v.  Smith,  10  C.  B.  164 ;  Year  B.  5  Hen.  VII.,  fol.  7,  pi.  15,  per  Fair- 
fax, J. ;  Woolr.  Ways,  16  ;  Garrison  w.Eudd,  19  111.  558. 
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same  may  come  by  purchase  or  descent ;  "  quacunque  servi- 
tus  /undo  debilur,  omnibus,  ejus  partibus  debitur,"  provided 
the  burden  upon  the  servient  estate  is  not  thereby  in- 
creased.^ 


SECTION   III. 

OF  ACQUIRING  EASEMENTS  BY  GRANT. 

1.  How  Easements  may  be  created  by  Grant. 

2.  Easements  never  presumed  to  be  in  gross. 

3.  No  one  but  the  owner  of  the  soil  can  grant  an  Easement. 

4.  No  tenant  in  common  can  create  Easements  in  estates  in  common. 
6.  Implied  grants  of  Easements. 

6.  Easements  of  necessity  result  from  grants  or  reservations. 

7.  Nichols  ».  Luce.    All  easements  the  result  of  grants. 

8.  Easements  by  grant  implied  from  having  been  used. 

9.  Oases  of  Easements  implied,  as  forming  a  part  of  the  thing  granted. 

10.  Cases  where  a  grant  carries  an  Easement  in  or  parcel  of  an  estate. 

11.  Cases  where  Easements  are  raised  by  grant,  and  not  by  reservation. 

12.  Reference  bad  to  the  circumstances  of  estates  to  explain  grants. 

13.  Only  existing  Easements  pass  as  incident  to  grants  of  estates. 

14.  Appurtenant  Easements  limited  to  old  existing  rights. 

15.  Effect  of  grant  of  an  estate  with  "  the  ways  now  used,"  &c. 

16.  "  Privileges  and  appurtenances  "  does  not  create  an  Easement. 

17.  Effect  of  separating  a  mill  from  land,  upon  the  Easement  of  water. 

18.  When  the  grant  of  a  mill-power  implies  the  grant  of  land. 

19.  Grant  of  the  use  of  water  not  a  right  to  foul  it. 

ao.  Hull  V.  Fuller.    How  grant  of  mill-rights  limited  and  defined. 

21.  Nothing  passes  by  implication  beyond  what  grantor  can  convey. 

22.  Easements  specially  granted  for  one  purpose  not  to  be  used  for  another. 

23.  Easements  created  or  affected  by  divisions  of  heritages. 

24.  Richards  v.  Rose.    Mutual  support  of  houses,  sold  separately. 

25.  Pyer  v.  Carter.    When  drainage  of  one  tenement  through  another  passes. 

26.  Continuous  Easements  used  with  the  whole  pass  with  parts  of  a  heritage. 

27.  Elliott  V.  Rhett.    Artificial  Easements  becoming  part  of  a  heritage. 

28.  Lampman  v.  Milks.    Effect  of  a  change  in  a  heritage  upon  its  parts. 

29.  Light  and  air  of  one  part,  derived  from  another  part  of  a  heritage. 

30.  Support  of  one  part  of  a  heritage  passing  as  incident  to  another. 

31.  Thayer  «.  Payne.    Right  of  drain  from  one  part  of  a  heritage  over  another. 

32.  Hiuchcliffe  v.  Kinnoul.    Easements  passing  because  in  use. 

1  Orleans  Navigation  Co.  v.  Mayor  of  New  Orleans,  2  Mart.  233 ;  Lewis  v. 
Carstairs,  6  Whart.  193 ;  Watson  v.  Bioren,  1  Serg.  &  K.  227 ;  Case  of  a  Pri- 
vate Road,  1  Ashm.  417  ;  Lansing  v.  Wiswall,  5  Denio,  213 ;  Garrison  v.  Rudd, 
19  111.  558;  post,  sect.  3,  pi.  38;  3  TouUier,  Droit  Civil  Fran9ais,  494;  D.  8, 
3,  23,  3. 
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33.  PHeysey  v.  Vickary.    Only  what  is  necessary  passes  with  parts  of  a  heritage. 

34.  Only  continuous  and  apparent  Easements  pass  on  dividing  heritages. 

35.  Johnson  ft  Jordan.     When  a  drain  will  pass  or  not,  though  in  use. 

36.  State. of  premises  when  sold,  fixes  the  rights  of  the  several  owners. 

37.  Brakely  ft  Sharp.    Eule  as  to  Easements,  where  estates  are  divided. 

38.  As  to  Easements  extending  to  every  part  of  a  heritage. 

39.  Easements  connected  with  one  parcel  not  to  be  used  with  another. 

40.  Law  of  Louisiana  as  to  effect  of  dividing  heritages. 

41.  An  Easement  for  a  special  purpose,  limited  to  that  only. 

42.  In  what  cases  the  benefit  of  one  estate  to  another  becomes  an  Easement. 

43.  How  far  Easements  are  created  or  affected  by  estoppel. 

1.  If  now  we  recur  to  the  mode  of  creating  an  easement 
by  grant,  it  may  be  by  deed  in  express  terms,  as  where 
one  owning  an  estate  grants  to  the  owner  of  another  estate 
a  right  to  enjoy  certain  privileges  in  or  out  of  the  grantor's 
estate,  which  does  not  give  the  grantee  a  right  to  enjoy  the 
estate  itself  by  exclusive  or  permanent  occupation.  Or  this 
may  be  done  by  a  grant  of  one  parcel  of  the  grantor's  land 
to  another,  and  reserving  similar  privileges  in  and  out  of 
the  grantor's  premises  to  himself  as  owner  of  the  remaining 
parcel,  or  by  granting  such  privileges  with  the  granted  par- 
cel, out  of  the  parcel  so  retained.  And  where  an  easement 
is  granted  or  reserved  in  express  terms  by  deed,  the  only 
question  ordinarily  open  for  consideration  concerns  the 
proper  construction  of  the  language  of  the  deed.^ 

The  concurrence  as  well  of  the  owner  of  the  heritage 
which  it  is  wished  to  charge  with  the  servitude,  as  of  him 
in  favor  of  whose  heritage  it  is  desired  to  create  it,  is  neces- 
sary in  order  to  impose  a  servitude  iipon  one  in  favor  of  the 
other.  And  he  only  can  thus  impose  a  servitude  who  is  of 
a  capacity  to  act  freely,  and  has  a  full  right  of  disposal  of 
the  estate  itself.  Neither  a  minor,  therefore,  nor  a  married 
woman,  while  under  the  control  of  her  husband,  can  impose 
a  servitude  upon  a  heritage  .^ 

2.  Though  an  easement,  like  a  right  of  way,  may  be  cre- 
ated by  grant  in  gross,  as  it  is  called,  or  attached  to  the 


1  Shepp.  Tonchst.  88. 

2  Lalaure,  Traits  des  Servitudes  E&Ues,  34 ;  post,  sect.  4,  pi.  69. 
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person  of  the  grantee,  this  is  never  presumed  when  it  can 
fairly  be  construed  to  be  appurtenant  to  some  other  estate, 
and  if  it  is  in  gross,  it  cannot  extend  beyond  the  life  of  the 
grantee.i  Nor  can  itTDe  granted  over,  being  attached  to  the 
person  of  the  grantee  alone. 

So  an  easement  like  that,  for  instance,  of  drawing  water 
from  another's  well,  may  be  limited  to  certain  hours,  or  a 
right  of  way  may  be  confined  to  a  part  of  the  day,  or  to  a 
certain  place. ^ 

3.  An  important  principle  is  to  be  remembered,  that  no 
one  can  grant  an  easement  out  of  land  in  favor  of  another, 
unless  he  has  the  entire  interest  in  the  soil.  If,  for  instance, 
there  are  tenants  in  common  of  land,  or  several  persons 
having  a  common  interest  in  an  estate,  neither  of  them 
can,  by  grant,  create  an  easement  therein  in  favor  of  a 
stranger.  Thus  where  a  number  of  persons  were  proprie- 
tors of  the  channel  of  a  river  as  trustees,  under  an  act  of 
Parliament,  and  a  major  part  of  the  sharers  in  the  profits 
of  the  river  granted  to  another  a  right  to  construct  and  use 
a  channel  through  the  bank  thereof,  the  court  say :  "  The 
concurrence  of  all  the  proprietors  of  the  river  is  necessary 
to  the  transfer  of  any  right  or  interest  in  it The  gran- 
tee, under  his  lease,  might  at  any  moment  be  ousted  by  any 
one  of  the  other  proprietors,  and  therefore  he  was  in  fact 
invested  with  no  definite,  permanent,  or  assignable   right 

under  it The  grant  is  merely  the  license  of  two  out  of 

many  co-proprietors  to  do  certain  acts,  and  enjoy  certain 
privileges,  and  that  cannot  be  considered  as  a  hereditament 
which  would  pass,  either  as  respects  its  privileges  or  its 

liabilities,  to  the  assignee  of  the  grantee Where  there 

is  not  an  entire  interest  in  the  soil  vested  in  the  grantor,  he 
cannot  grant  an  easement  arising  out  of  it  to  another."  ^ 

1  Case  of  Private  Eoad,  I  Ashm.  417  ;  Acroyd  v.  Smith,  10  C.  B.  164 ;  Gar- 
rison V.  Rudd,  19  m.  558 ;  A^oolr.  "Ways,  16. 

2  3  Kent,  Coram.  436. 

°  Portmore  v.  Bunn,  3  Dowl.  &  R.  145. 
3* 
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4.  Notwithstanding  the  strong  language  of  the  court  in  the 
above  case,  it  perhaps  might  leave  some  little  doubt  whether, 
from  the  pecuUarity  of  the  joint  ownership  of  the  property  in 
that  case,  the  doctrine  would  apply  tPith  full  force  in  the 
common  case  of  tenants  in  common.  And  the  court  in 
Mendell  v.  Delano^  seem  disposed  to  waive  the  question 
whether  one  tenant  in  common  can  grant  a  right  of  way 
over  the  common  estate  to  a  stranger.  But  it  seems  to  be 
settled,  elsewhere,  that  he  cannot.^  And  this  is  consistent 
with  the  well-settled  doctrine  that  one  tenant  in  common 
cannot  properly  convey  a  distinct  part  of  the  land  held  in 
common  to  a  stranger  by  metes  and  bounds.^ 

And  in  the  Civil  Code  of  Louisiana  there  is  an  express 
declaration,  that  "  the  co-proprietor  of  an  undivided  estate 
cannot  impose  a  servitude  thereon  without  the  consent  of 
his  co-proprietor."* 

But  it  seems  that  one  tenant  in  common  of  an  estate 
may  acquire  an  easement  in  respect  to  it  which  will_  enure 
in  favor  of  his  co-tenants  as  well  as  himself.^ 

So  minors  through  their  guardians,  and  wives  through 
their  husbands,  may  acquire  easements  in  favor  of  their 
estates.® 

5.  The  subject  of  acquiring  easements  by  implied  grant 
opens  a  wide  field  of  inquiry,  in  which  it  would  be  neces- 
sary to  refer  to  a  great  variety  of  decided  cases.  But,  for 
the  present,  a  general  statement  of  principles  only  will  be 
attempted,  which  apply  to  easements  as  interests  in  lands, 


■■  Mendell  v.  Delano,  7  Mete.  176. 

2  Lalaure,  Traite  des  Servitudes  E&Ues,  38 ;  Collins  v.  Prentice,  15  Conn. 
423;  Marshall  v.  Trumbull,  28  Conn.  183;  Watkins  B.  Peck,  13  N.  H.  360- 
381 ;  post,  sect.  4,  pi.  76. 

8  Bartlet  v.  Harlow,  12  Mass.  348  ;  Varnum  v.  Abbot,  12  Mass.  474. 

*  La.  Civ.  Code,  Art.  734.  See  D.  8,  1,  2;  Ibid.  8,  2,  26;  3  Toullier, 
Droit  Civil  Fran9ais,  418,  420. 

6  3  Toullier,  Droit  Civil  Franyais,  424;  Lalaure,  Traits  des  Servitudes 
K^elles,  40. 

6  3  Toullier,  Droit  Civil  Fran9ais,  423. 
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leaving  their  application,  in  detail,  to  their  connection  with 
the  several  classes  into  which  easements  divide  themselves. 

The  broad  principle  upon  which  such  easements  are  cre- 
ated or  pass,  by  implication,  by  the  grants  of  the  estates  to 
which  they  are,  or  are  made,  appurtenant,  rests  upon  the 
familiar  maxim,  Cuicunque  aliquis  quid  concedit,  concedere 
videtur  et  id,  sine  quo  res  ipsa  esse  non  potuit?- 

The  doctrine  is  a  general  one,  that  the  grant  of  a  thing 
carries  all  things  as  included,  without  which  the  thing 
granted  cannot  be  enjoyed.  By  which  are  to  be  understood 
things  incident  and  directly  necessary  to  the  thing  granted. 
The  case  stated  by  Plowden,  as  illustrating  this,  is  the  grant 
of  one's  trees  standing  upon  his  own  land.  The  grantee 
may,  as  a  part  of  the  grant,  enter  upon  the  land  and  cut 
them  down  and  carry  them  away.  And  Twisden,  J.,  in 
Pomfret  v.  Ricroft,  says :  "  When  the  use  of  a  thing  is 
granted,  everything  is  granted  by  which  the  grantee  may 
have  and  enjoy  such  use,  as  if  a  man  gives  me  a  license  to 
lay  pipes  in  his  land  to  convey  water  to  my  cistern,  I  may 
afterwards  enter  and  dig  the  land  to  mend  the  pipes,  though 
the  soil  belongs  to  another  and  not  to  me."  ^ 

6.  It  is  upon  this  principle  that  ways  of  necessity  pass 
with  lands  when  granted,  and  although  ordinarily  treated 
of  as  a  class  distinct  from  those  created  by  grant,  they  are, 
in  fact,  acquired  in  that  way,  as  being  incident  to  the  prin- 
cipal thing  granted.^ 

So  if  one  grant  a  parcel  of  land  which  is  so  connected 
with  another  parcel  belonging  to   him  that  he  can  have 

1  Broom,  Max.  362 ;  Liford's  case,  11  Rep.  52 ;  Shepp.  Touchst.  89. 

2  Plowd.  16  a;  Pomfret  v.  Ricroft,  1  Saund.  321 ;  Hinchcliife  v.  Kinnoul,  5 
Bing.  N.  c.  1 ;  Darcy  v.  Askwith,  Hob.  234. 

'  Bullard  v.  Harrison,  i  Maule  &  S.  387  ;  Gayetty  v.  Bethune,  14  Mass.  49  ; 
Lawton  v.  Rivers,  2  M'Cord,  445  ;  TarnbuU  v.  Rivers,  3  Ibid.  131 ;  Cooper  v. 
Maupin,  6  Mo.  624  ;  3  Kent,  Comm.  423 ;  1  Wms.  Saund.  323  a ;  Atkins 
V.  Bordman,  2  Mete.  457 ;  Beaudely  v.  Brook,  Cro.  Jac.  189;  Staple  v.  Hey- 
don,  6* Mod.  1 ;  Nichols  ».  Luce,  24  Pick.  102  ;  Kimball  v.  Cocheco  R.  R.  Co., 
7  Post.  448  ;  Williams  v.  Sanford,  7  Barb.  312. 
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access  to  the  latter  only  over  the  granted  parcel,  the  law- 
reserves  to  him  a  right  to  pass  over  the  same,  as  a  way  of 
necessity.  But  it  must  be  strictly  a  way  of  necessity,  and 
great  convenience  will  not  be  sufficient.^ 

This  principle,  however,  is  subject  to  this  limitation,  that 
if  the  purposes  for  which  the  land  is  granted  are  mconsist- 
ent  with  the  exercise  of  such  reserved  way,  no  such  right  of 
way  will  be  raised  by  implication  in  favor  of  the  grantee,  on 
the  idea  of  necessity.^ 

So  where  one  owns  two  estates,  like  dwelling-houses,  and 
a  drain  or  way,  for  instance,  is  made  and  used  from  one 
over  or  through  the  other,  and  the  same  is  necessary  for  the 
proper  enjoyment  of  the  first,  and  the  owner  convey  the  first 
to  a  stranger,  he  thereby  grants  a  right  to  maintain  such 
drain,  or  to  use  such  way,  in  connection  with  the  granted 
premises ;  which  is  but  a  single  illustration  of  a  pretty  widely 
extended  principle  applicable  to  cases  of  easements  passing 
with  one  of  two  parts  of  an  inheritance,  where  the  same  has 
been  divided  by  grant  or  partition.^ 

7.  The  law  upon  this  subject  is  fully  considered  and  ex- 
plained in  Nichols  v.  Luce,  above  cited,  and  may  be  thus 
summarily  stated.  All  easements  are,  in  fact,  gained  by 
grant,  the  only  difference  in  this  respect  being  the  mode  of 
proof.  Thus  prescription  presupposes  and  is  evidence  of  a 
previous  grant.  While  what  is  called  necessity  is  only  a 
circumstance  resorted  to  in  order  to  show  and  explain  the 


1  Brigham  v.  Smith,  i  Gray,  297 ;  Collins  n.  Prentice,  15  Conn.  39 ;  Pierce 
V.  Sellech,  18  Conn.  321 ;  Lawton  v.  Rivers,  2  M'Cord,  445  ;  Cooper  v.  Maupin, 
6  Mo.  624;  Clark  v.  Cogge,  Cro.  Jac.  170;  Smith  v.  Kinard,  2  Hill,  So.  C. 
642;  Packer  v.  Welsted,  2  Sid.  39,  111 ;  3  Kent,  Comm.  422;  Woolr.  Ways, 
20;  Pinnington  v.  Galland,  9  Exch.  1 ;  Button  v.  Tayler,  2  Lutw.  1487  ;  Chi- 
chester V.  Lethbridge,  Willes,  71,  note;  Staple  v.  Heydon,  6  Mod.  1 ;  Leonard 
B.  Leonard,  2  Allen,  543 ;  Howton  v.  Frearson,  8  T.  E.  50. 

2  Seeley  v.  Bishop,  19  Conn.  128. 

8  Hills  V.  Miller,  3  Paige,  254 ;  2  Washb.  Real  Prop.  32 ;  Alston  ».  Grant, 
3  Ellis  &  B.  128 ;  Thayer  v.  Payne,  2  Cush.  327 ;  Pyer  v.  Carter,  1  Hurlst.  & 
N.  916. 
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intention  of  the  parties,  in  raising  an  implication  of  a  grant. 
Tlie  deed  of  the  grantor  creates  the  way,  when  it  is  one  of 
necessity,  as  much  as  it  does  where  it  creates  it  by  express 
grant.    One  is  by  implication,  the  other  is  a  grant  in  terms.^ 

8.  On  the  other  hand,  easements  often  pass  by  implica- 
tion, from  the  manner  in  which  the  grantor  of  the  premises 
may  have  used  the  same,  if  reference  is  made  to  such  use  in 
his  deed.  Thus,  if  having  two  parcels,  he  shall  have  used 
a  way  over  one  in  a  definite  and  accustomed  manner,  and 
shall  grant  the  parcel  with  which  such  way  has  been  used 
to  a  third  person,  with  "  all  ways,"  it  would  carry  a  right 
to  use  this  way  across  the  grantor's  other  land.  The  use, 
when  proved,  defines  what  "  way  "  it  is  that  was  intended 
by  the  deed.^ 

This  subject  will  be  resumed,  and  the  manner  in  which 
ways  may  be  created,  and  their  extent  defined  by  implica- 
tion or  construction,  will  be  more  fully  considered  hereafter 
in  connection  with  a  more  extended  examination  of  Ways 
as  Basements. 

It  may  be  remarked,  however,  that  the  same  rule  of  con- 
struction is  applied  in  the  case  of  the  grant  of  a  house 
"  with  the  lights,"  as  of  land  "  with  the  ways."  One  who 
should  sell  his  house  in  that  form,  would  not  have  a  right 
to  obscure  the  windows  by  building  on  his  adjacent  vacant 
land.  Whereas,  if  he  had  such  a  lot,  and  conveyed  it  be- 
fore he  did  his  house,  without  reserving  the  right  of  light  to 
the  windows  to  the  same,  the  vendee  might  build  upon  such 
lot,  though  he  thereby  wholly  obscured  the  light  of  these 
windows.^ 

9.  A  few  cases  may  be  referred  to  by  way  of  illustration 

1  Nichols  V.  Luce,  24  Pick.  102;  Collins  v.  Prentice,  15  Conn.  39;  Atkins  v. 
Bordman,  2  Mete.  457. 

^  Staple  V.  Heydon,  6  Mod.  1 ;  Atkins  e.  Bordman,  2  Mete.  457 ;  Kooystra 
».  Lucas,  5  Barnew.  &  Aid.  830 ;  Com.  Dig.  Chimin,  D.  3 ;  Plant  u.  James, 
5  Barnew.  &  Ad.  791 ;  Oakley  v.  Adamson,  8  Bing.  356 ;  Hinchcliffe  v.  Kin- 
noul,  5  Bing.  n.  o.  1 ;  Gayetty  v.  Bethune,  14  Mass.  49. 

8  Tenant  v.  Goldwin,  2  Ld.  Eaym.  1089. 
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of  what  may  pass  by  implication  by  a  grant,  as  part  of,  or 
appurtenant  or  incident  to,  the  principal  thing  granted. 
Thus,  the  grant  of  a  mill  carries  the  head  of  water  by 
which  it  is  carried  ;  ^  so  it  carries  a  right  to  flow  the  grant- 
or's land,2  and  the  whole  right  of  water  which  had  been 
previously  used  with  it  by  the  grantor  ;3  so  it  carries  the 
flow  of  the  water  in  the  race-way.*  So  the  devise  of  a  mill 
carries  buildings,  land,  and  privileges  necessary  to  its  use.^ 
So  the  exception  from  the  grant  of  a  larger  estate,  of  "  the 
brick  factory,"  was  held  to  include  with  such  factory  the 
land  on  which  it  stood,  and  the  water  privilege  belonging 
to  the  same.s  The  grant  of  half  a  dam  conveys  with  it 
half  the  water-power ;  ■*  so  the  reservation  of  a  "  mill-site  " 
embraces  not  only  the  land  of  such  site,  but  also  a  right  of 
flowage  of  a  pond  for  the  use  of  the  mill.^  So,  in  several 
cases,  the  grant  of  a  house  carries  with  it  the  right  to  enjoy 
the  unobstructed  use  of  light  therewith.^ 

10.  But  the  grant  of  a  mill-site,  with  the  right  to  erect  and 
maintain  a  mill  thereon,  is  a  grant  of  land,  and  not  an  ease- 
ment in  land.!**  And  the  grant  of  "a  mill"  would  not 
only  pass  the  land  on  which  it  stands,  but  it  may  embrace 
the  free  use  of  the  head  of  water  existing  at  the  time  of  the 
grant,  and  the  rights  of  way  and  all  other  easements  which 
have  been  used  with  the  mill,  and  which  are  necessary  to 
the  enjoyment  of  it.  And  it  was  held  that  the  use  of  a 
mill-yard,  so  long  as  the  mill  continued  to  be  occupied, 

1  Eackley  v,  Sprague,  17  Me.  281. 

2  Hathom  v.  Stinson,  10  Me.  224. 

8  Strickler  v.  Todd,  10  Serg.  &  E.  63  ;  Vickerie  v.  Buswell,  13  Me.  289. 
*  Wetmore  v.  White,  2  Gaines,  Cas.  87. 

5  Whitney  v.  Olney,  3  Mason,  280. 

6  Allen  V.  Scott,  21  Pick.  25. 

'  Runnels  v.  BuUen,  2  N.  H.  532. 

8  Oakley  v.  Stanley,  5  Wend.  523  ;  Lampman  v.  Milks,  21  N.  Y.  505 ;  Stack- 
pole  V.  Curtis,  32  Me.  383. 

5  Swansborough  v.  Coventry,  9  Bing.  305 ;  Durel  v.  Boisblanc,  1  La.  Ann. 
407. 

1°  Farrar  v.  Cooper,  34  Me.  394. 


Sect.  3.]  ACQUIEING  EASEMENTS  BY   GRANT.  35 

•' 

passed  as  an  easement  thereto  by  the  assignment  of  the 
mill.^  So  the  devise  of  a  mill  was  held  to  carry  the  ap- 
purtenances used  by  the  testator  in  his  lifetime,  such  as  the 
dam,  water,  and  race,  and  the  land  before  the  mill  used  for 
loading  and  unloading  grain,  &c.,  with  teams.^ 

The  grant  or  reservation  of  a  "  mill-privilege "  or  a 
"  mill-site  "  is  understood  to  carry  the  land  itself,  and  not 
a  mere  easement  in  the  land.  But  with  it  would  pass  the 
right  to  the  use  of  the  water,  with  the  use  of  the  appen- 
dages belonging  to  the  mill ;  and  it  was  left  to  the  jury  to 
determine  the  extent  of  the  mill-yard  the  use  of  which 
passed  as  incident  to  the  mill  standing  on  the  privilege.^ 

But  where  a  tract  of  land  was  granted  "  with  A.  D.'s 
mill-seat  excepted,"  it  was  held  to  be  an  exception  of  a 
right  to  flow  a  pond  on  the  land  for  the  mill,  and  not  of 
the  land  itself  on  which  the  pond  was  raised.* 

11.  And  the  grant  of  land  bounding  on  or  near  a  pond 
or  stream  of  water,  reserving  to  the  grantor  the  mill  and 
water-privilege  connected  with  such  pond  or  stream,  is  a 
reservation  of  the  right  to  flow  the  land  granted,  so  far  as 
is  necessary  or  convenient,  or  so  far  as  it  has  been  usual  to 
flow  it  for  that  purpose.^  But,  ordinarily,  a  different  rule 
is  applied  in  respect  to  a  right  to  flow  lands  being  raised  by 
implication,  where  the  mill  is  the  subject  of  grant,  from 
that  which  is  applied  in  case  of  a  reservation  of  a  mill.  If 
the  mill-owner  sells  his  mill  and  dam,  but  retains  the  lands 
which  had  been  flowed  thereby,  he  conveys,  as  an  essential 
part  of  the  grant,  the  right  of  flowage  of  these  lands,  so  far 

1  Blake  v.  Clark,  6  Me.  436  ;  Atkins  v.  Bordman,  2  Mete.  463. 

2  Blain's  Lessee  v.  Chambers,  1  Serg.  &  R.  169.  See  also  Gibson  v.  Brock- 
way,  8  N.  H.  465 ;  Maddox  v.  Goddard,  15  Md.  218 ;  Swartz  v.  Swai-tz,  4  Penn. 
St.  353  ;  M'Tavish  v.  Carroll,  7  Md.  352. 

8  Moore  v.  Fletcher,  16  Me.  63 ;  Crosby  v.  Bradbury,  20  Me.  61 ;  Jackson  v. 
Vermilyea,  6  Cow.  677. 

*  Everett  v.  Dockery,  7  Jones,  No.  C.  390 ;  Whitehead  n.  Garris,  3  Ibid. 
171. 

6  Pettee  v.  Hawes,  13  Pick.  323. 
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as  the  same  is  necessary.  But  if  he  seU  the  lands,  retain- 
ing the  mill,  he  would  not  have  a  right  to  flow  the  land, 
unless  he  expressly  reserved  the  right  so  to  do.^ 

But  the  above  doctrine  is  controverted  as  to  the  distinc- 
tion between  a  grant  and  reservation ;  and  it  was  held,  that, 
if  one  having  land,  on  which  is  a  mill,  a  mill-dam,  and 
pond  of  water,  sell  the  land  on  which  the  dam  stands,  and 
the  head  of  water  is  raised,  without  any  express  reservation, 
the  purchaser  takes  it  subject  to  the  easement  of  these,  as 
incident  to  the  mill  retained  by  hini.^ 

12.  But  whether  any  and  what  privileges  pass  by  a  grant 
of  a  thing,  as  well  as  the  measure  or  limits  of  what  is 
granted,  often  depends  upon  the  circumstalices  and  con- 
dition of  the  property,  and  the  language  of  the  grant  con- 
strued in  the  light  of  these  circumstances.  One  general 
test  is,  how  far  the  incidents  claimed  are  necessary  to  the 
reasonable  enjoyment  of  what  is  expressly  granted. 

13.  In  the  first  place,  in  order  to  have  a  right  of  ease- 
ment in  or  over  one  piece  of  land  pass  by  the  grant  of 
another  parcel,  it  must  be  an  existing  easement,  actually 
appurtenant  by  use  and  enjoyment,  and  by  having  been 
exercised  with  the  occupation  of  the  latter  parcel.  It  is  not 
enough  that  the  grantor,  when  he  made  his  deed,  had  a 
right,  in  the  nature  of  an  incorporeal  hereditament,  to  an 
easement  in  the  other  land  which  he  had  never  exercised 
or  applied.  Thus  A  sold  a  parcel  of  land  through  which 
a  stream  of  water  flowed  to  B,  and  reserved  the  streams 
and  soil  under  the  same,  with  a  right  to  erect  dams  and 
mills,  and  to  overflow  the  land  for  the  use  of  the  mills.  B 
sold  a  part  of  these  lands  to  C,  subject  to  these  reservations. 
C,  by  verbal  permission  and  agreement  of  A,  erected  a  dam 


1  Preble  v.  Eeed,  17  Me.  169;  Hathorn  v.  Stinson,  10  Me.  224;  Kackleyj). 
Sprague,  17  Me.  281 ;  Burr  v.  Mills,  21  Wend.  290;  M'Tavlsh  v.  Carroll,  7 
Md.  352  ;  Johnson  ■».  Jordan,  2  Mete.  234. 

2  Soibert  v.  Levan,  8  Penn.  St.  383.  See  also  Harwood  v.  Benton,  32  Vt. 
724. 
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on  his  land,  thereby  overflowing  a  part  of  B's  land.  It  was 
held,  that,  until  A  had  exercised  the  reserved  right  to  flow, 
the  reservation  was  inoperative,  since  it  would  not  until 
then  be  ascertained  what  lands  were  thereby  to  be  flowed, 
the  reservation  being  of  a  right  only  to  use  these  lands  for 
a  specific  purpose,  while  the  direct  interest  in  the  soil  was 
in  the  grantee ;  and  that  this  right,  so  reserved,  was  an  in- 
corporeal hereditament  which  could  be  granted  by  deed 
only,  and  therefore  the  verbal  license  of  A  to  0  to  flow  B's 
land  was  of  no  avail.^ 

So  where  one  made  a  lease  in  fee  of  a  farm,"  excepting 
seven  acres,  and  saving  and  reserving  to  the  lessor  all  water- 
courses suitable  for  the  erection  of  mills,  with  the  right  of 
erecting  mills,  with  three  acres  of  land  adjoining  thereto, 
and  also  saving  and  reserving  the  right  to  erect  dams  and 
cut  ditches  for  the  use  of  such  water-works."  The  lessor 
leased  these  seven  acres  in  fee  to  S.,  who  erected  a  mill 
thereon,  and  flowed  a  part  of  the  three  acres.  But  it  was 
held,  that,  though  by  the  conveyance  of  the  seven  acres  he 
acquired  a  right  in  the  same  manner  as  his  lessor  had  to 
erect  mills  thereon,  he  did  not  thereby  acquire  a  right  to 
flow  the  three  acres,  although  his  lessor  had  this,  because  it 
was  not  appurtenant  or  annexed  to  the  parcel  of  seven  acres. 
It  was  an  incorporeal  hereditament  in  the  lessor,  which 
would  only  pass  by  express  grant;  nor  did  it  change  the 
rights  of  the  parties,  that  the  lessor,  after  the  commence- 
ment of  the  action,  indorsed  on  the  lease  that  it  was  the 
intention  of  the  same  to  convey  the  right  to  flow  the  three 
acres.^ 

The  case  of  Morgan  v.  Mason  may  be  referred  to  as  an 
illustration  of  rendering  an  easement  in  one  parcel  of  land 
appurtenant  to  another,  so  as  afterwards  to  pass  with  the 
latter.  J.  M.  bought  of 'PoUuck  fifteen  acres  of  land  lying 
upon  one  side  of  a  stream,  in  1834.    At  that  time,  May 

1  Thompson  v.  Gregory,  4  Johns.  81.  ^  Bussell  v.  Scott,  9  Cow.  279. 
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owned  land  above  this  parcel  upon  both  sides  of  the  stream, 
and  upon  the  side  of  the  stream  opposite  to  the  fifteen  acres. 
In  1837  he  conveyed  to  J.  M.  one  acre  of  the  land  opposite 
the  fifteen  acres,  and  extending  as  far  up  the  stream  as  that 
did,  and  by  the  same  deed  conveyed  to  J.  M.  a  right  to 
build  a  dam  across  the  stream  at  the  upper  line  of  the  fif- 
teen-acre and  one-acre  lots,  far  enough  and  high  enough 
to  raise  the  water  in  the  stream  to  a  certain  height,  and  to 
go  upon  May's  land,  at  all  times,  to  repair  it.  The  dam 
was  erected,  and  a  race  made  upon  the  fifteen-acre  lot,  by 
which  the  water  of  the  pond  was  conducted  and  discharged 
into  the  stream  below  the  one-acre  lot,  and  upon  this  race 
within  the  fifteen-acre  lot,  a  mill  was  standing  in  1837  which 
was  operated  by  the  water  of  the  same,  and  continued  to  be 
up  to  1845.  At  that  time  the  fifteen-acre  lot  was  sold  on 
execution  against  J.  M.  by  metes  and  bounds,  with  the  privi- 
leges and  appurtenances  thereto  belonging.  All  J.  M.'s 
other  lands  were  sold  under  a  mortgage  to  another  creditor, 
and  the  question  was,  whether  this  water-right  upon  another 
tract  of  land,  and  acquired  at  a  different  point  of  time,  had 
become  so  appurtenant  to  the  fifteen-acre  lot  as  to  pass  with 
it,  without  being  expressly  named.  And  it  was  held  that  it 
did,  being  necessary  to  the  enjoyment  of  the  mill  standing 
on  the  fifteen-acre  lot,  and  used  with  it ;  and  that  it  passed 
as  incident  to  it,  without  requiring  that  it  should  be  men- 
tioned in  the  deed.^ 

14.  Appurtenant,  as  applied  to  easements,  is  confined  "  to 
an  old  existing  right."  It  is  not  enough  that  the  same  man 
may  own  one  piece  of  land,  and  a  right  to  use  another  piece 
of  land,  in  a  qualified  manner,  in  connection  with  it.  If  he 
conveys  the  first  parcel  independent  of  the  right  in  the  sec- 
ond, it  passes  no  claim  to  his  grantee  beyond  what  is  ex- 
pressly granted,  unless  he  has  so  united  them  by  a  practical 


1  Morgan  v.  Mason,  20  Ohio,  401,  414.    See  Underwood  v.  Carney,  1  Cash. 
285. 
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application  of  the  one  for  the  benefit  of  the  other,  as  to  have 
given  thereby  a  value  and  advantage  to  the  principal  estate 
•which  is  presumed  to  enter  into  the  consideration  which  he 
receives  upon  conveying  the  same.  It  is  for  this  reason, 
among  others,  that  if  one  owns  two  parcels  of  land,  over  one 
of  which  he  has  a  convenient  way  to  the  other,  which  he 
uses,  it  is  not  supposed  he  intends  to  enhance  the  value  of 
the  one  at  the  expense  of  the  other,  and  when  he  sells  either 
of  these  parcels,  it  is  not  presumed  that  he  attaches  to  such 
parcel  a  burden  or  privilege  in  respect  to  the  other,  unless 
he  expressly  so  declares  in  his  deed.  Such  way  would  not 
pass  as  appurtenant,  unless  made  so  expressly  by  the  deed, 
although  the  estate  "  with  its  appurtenances  "  is  granted.^ 

15.  But  if,  in  a  case  like  that  supposed,  the  owner  of 
two  parcels  of  land,  over  one  of  which  there  was  a  defined 
and  asce»tained  way  used  by  him  in  connection  with  the 
other  parcel,  were  to  convey  the  latter  parcel,  with  "  the 
ways,  or  all  the  ways,  now  used "  therewith,  such  way 
would  become  appurtenant  to  the  parcel  by  the  act  of  the 
owner,  evidenced  by  the  language  of  his  deed.^ 

So  if  one  own  White  Acre  and  Black  Acre,  and  uses  a 
^ay  from  White  Acre  over  Black  Acre  to  a  mill,  a  river,  or 
the  like,  and  conveys  White  Acre  to  a  stranger,  "  with  all 
ways,"  it  will  pass  a  right  of  way  with  it  over  Black  Acre 
to  the  mill,  &c.^ 

•  16.  But  though  where  there  is  an  existing  easement,  like 
a  way  belonging  to  an  estate,  it  will  pass  with  the  estate,  if 
granted  "with  the  privileges  and  appurtenances,"  or,  by 
later  cases,  without  adding  these  words,  the  use  of  these 
words  will  not  create  a  new  easement,  nor  give  a  right  to 

1  Barlow  v.  Rhodes,  1  Crompt.  &  M.  439 ;  Whalley  t>.  Tompson,  1  Bos.  & 
P.  371 ;  Grant  v.  Chase,  17  Mass.  443.  Bm/ley,  J.,  in  Barlow  v.  Ehodes,  says 
of  Morris  v.  Edgington,  3  Taunt.  24,  "  I  consider  that  merely  as  a  case  of  a  way 
of  necessity."    Plant  v.  James,  5  Barnew.  &  Ad.  791. 

2  Whalley  v.  Tompson,  1  Bos.  &  P.  371 ;  Barlow  v.  Rhodes,  1  Crompt.  &  M. 
439 ;  Kooystra  v.  Lucas,  5  Barnew.  &  Aid.  830;  Com.  Dig.  Chimin,  D.  3. 

"  Staple  V,  Heydon,  6  Mod.  1. 
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use  a  way  which  has  been  used  with  one  part  of  an  estate 
over  another  part,  while  both  parts  belonged  to  the  same 
owner.  But  if  the  words  in  the  grant  of  the  principal 
estate  be  "  with  all  ways  therewith  used,  or  heretofore  used," 
the  ways  actually  in  use  at  the  time  of  the  conveyance 
would  pass.^ 

17.  So  where,  upon  partition  made  of  an  estate  by  mutual 
deeds  of  release,  upon  one  part  of  the  estate  there  was  a 
mill  which  was  assigned  to  one  cotenant,  and  a  part  of  the 
land  which  was  flowed  by  the  mill  was  assigned  to  another, 
and  in  the  deed  the  expression  was  contained,  "  the  brook 
to  remain  for  the  mills  as  heretofore,"  it  was  held  that  the 
mill-owner  had  a  right  to  flow  the  land  of  the  other,  and 
that  the  extent  to  which  this  might  be  done  was  to  the 
height  to  which  the  dam  of  the  mill,  in  its  original  state, 
was  designed  and  was  of  a  capacity  to  raise  it,  although 
when  the  deed  was  made  the  dam  had  become  depressed 
in  the  centre,  and  incapable,  in  that  state,  of  flowing  water 
to  its  original  height.^ 

18.  Where  one  conveyed  land  with  a  water-privilege,  by 
metes  and  bounds,  on  which  one  end  of  a  dam  across  the 
stream  rested,  and  reserved  to  himself  the  privilege  of  draw- 
ing so  much  water  from  the  pond  for  fulling  so  much  cloth, 
but  there  was  no  existing  mill,  the  grantor  insisted  that, 
by  implication,  he  had  a  right  to  erect  such  mill  upon  the 
land,  in  order  to  enjoy  the  reserved  right  of  water-power. 
But  it  appearing  that  there  was  other  land  in  the  neighbor- 
hood which  he  could  obtain  suitable  for  erecting  such  mill, 
which  might  be  operated  by  a  canal  to  be  cut  across  the 
granted  premises,  it  was  held  that  the  right  to  erect  the  mill 
upon  the  premises,  not  being  a  necessary  one  in  order  to 
enjoy  the  reservation,  did  not  pass  thereby.^ 

19.  Upon  a  like  principle,  where  one  made  a  grant  or 

1  Gayetty  v.  Bethune,  14  Mass.  49 ;  Grant  v.  Chase,  17  Mass.  443 ;  ante,  sect. 
l,pl.  11. 

2  Vickerie  v.  Buswell,  13  Me.  289. 

5  Cocheco  Mg.  Co.  v.  Whittier,  10  N.  H.  305. 
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lease  of  a  tan-yard,  with  a  right  to  take  sufficient  water 
from  a  stream  upon  the  grantor's  land  for  the  use  of  the 
tan-yard  and  to  carry  a  bark-mill,  it  did  not  give  the 
grantor  a  right  to  foul  the  water  by  discharging  the  con- 
tents of  the  tan-yard  into  the  water  thus  used.  It  not 
being  necessary  to  its  enjoyment,  the  right  to  do  this  did 
not  pass  with  the  principal  thing  granted,  however  con- 
venient it  might  be.^ 

20.  The  case  of  Hull  v.  Fuller  may  serve  to  show  how  far 
coiirts  are  sometimes  obliged  to  refer  to  the  state  and  con- 
dition of  the  premises,  as  well  as  the  purpose  of  the  grant, 
in  order  to  fix  and  define  the  limits  of  a  grant  of  an  ease- 
ment. The  terms  of  the  grant,  in  that  case,^were  of  a 
definite  parcel  of  land,  "  and  the  whole  of  a  mill-pond 
which  may  be  raised  by  a  dam  on  said  falls  to  a  road," 
&c.  As  this  neither  fixed  the  dimensions  of  the  pond, 
nor  the  height  of  the  dam,  the  grant  was  held  to  be  of  a 
right  to  erect  such  a  dam  as  would  afford  a  reasonable  use 
of  the  mill-privilege,  and  when  a  dam  should  be  built,  and 
a  pond  thereby  should  be  raised,  such  as  would  effect  that 
purpose,  the  boundaries  of  the  grant  would  thereby  become 
fixed  and  ascertained.  By  that  grant  the  purchaser  had  a 
right  to  build  such  a  dam  as  could  be  constructed  at  the 
falls,  and  of  such  a  height  as  would  well  answer  the  pur- 
poses of  mills  contemplated  to  be  built  there.^ 

21.  While  it  is  true  that  the  grant  of  a  principal  thing 
carries  whatever  is  necessary  to  its  enjoyment,  this  is  lim- 
ited by  what  the  grantor  had,  at  the  time,  the  power  to 
convey.^  So  it  might  be  limited  by  the  effect  which  the 
construction  to  be  given  might  have  upon  other  interests 
and  estates  connected  with  the  one  granted.  Thus,  though 
if  one  had  a  single  saw-mill,  for  instance,  upon  a  stream, 

1  Howell  V.  M'Coy,  3  Rawle,  256. 

2  Hull  V.  Fuller,  4  Vt.  199. 

5  Tourtellot  v.  Phelps,  4  Gray,  370 ;  Lampman  v.  Milks,  21  N.  Y.  505  ;  United 
States  V.  Appleton,  1  Sumn.  492. 
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and  were  to  convey  the  same  by  deed,  it  would  carry,  by 
implication,  the  dam  and  water-privilege  belonging  to  the 
same;  yet  if  he  owned  several  mills  standing  upon  the 
same  privilege,  and  were  to  convey  one  of  them  by  the 
same  distinctive  term  of  "  saw-mill,"  "  grist-mill,"  or  the 
like,  it  would  only  pass  the  particular  mill  thus  designated, 
and  sufficient  water  only  to  carry  it.  The  law  would  not 
extend  the  constructive  grant  to  the  destruction  of  the  other 
mills  standing  on  the  same  privilege.^ 

22.  Where  an  easement,  like  an  artificial  drain,  for  in- 
stance, has  been  created  and  granted  for  a  particular  use 
and  purpose,  it  cannot  be  changed  by  the  grantee  to  an- 
other though  like  use,  nor  can  the  grantee  increase  the 
amount  or  extent  of  such  use  beyond  what  was  originally 
intended  and  embraced  in  the  grant.  Thus,  A  granted  to 
B  a  right  to  construct  and  maintain  an  artificial  trench 
across  A's  laud,  to  drain  the  water  from  a  certain  cleared 
parcel  of  land  by  ditches  made  thereon  discharging  into 
this  trench.  The  grantee  afterwards  drained  the  specific 
parcel  by  ditches  ruiming  in  a  direction  other  than  to  this 
trench,  but  cleared  another  parcel,  and  drained  the  water 
from  that  by  ditches  running  into  this  trench.  It  was  held 
that  he  had  no  right,  under  such  grant,  to  increase  the 
quantity  of  water  intended  to  be  thereby  discharged  through 
the  trench,  and  that  he  had  no  right  to  discharge  water  com- 
ing from  other  sources  than  that  specified  in  the  grant, 
although  it  might  not  exceed  in  quantity  that  which  was 
contemplated  to  flow  through  the  trench,  even  though, 
while  doing  it,  the  grantee  forbore  to  use  it  for  discharg- 
ing the  water  originally  intended  to  flow  through  it.^ 

28.  Although,  as  has  more  than  once  been  said,  no  ease- 
ment in  one  parcel  can  be  said  to  be  appurtenant  to  another 
by  reason  of  any  use  made  of  the  two,  so  long  as  they  both 

1  Crittenden  v.  Field,  8  Gray,  621 ;  Vickerie  v.  Buswell,  13  Me.  289;  Stack- 
pole  V.  Curtis,  32  Me.  383. 

2  Carter  v.  Page,  8  Ired.  190. 
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belong  to  the  same  person,  the  cases  are  numerous  where, 
upon  dividing  the  heritage,  as  it  is  called,  —  that  is,  by  the 
owner  of  two  or  more  estates  or  parts  of  an  estate  selling 
one  of  them  by  itself,  and  retaining  the  other,  or  conveying 
it  to  some  third  person, — privileges  in  favor  of  the  one  have 
been  held  to  pass  as  incident  to  the  same,  and  a  correspond- 
ing burden  imposed  upon  the  other,  from  the  nature  of  the 
estate,  the  arrangement  of  the  parts  of  the  estate,  and  the 
degree  of  necessity  there  is  of  giving  such  a  construction 
to  the  conveyance,  in  order  to  give  it  a  reasonable  effect. 
This  is  not  intended  to  embrace  that  class  of  cases  already 
referred  to,  where,  as  in  the  case  of  a  way,  an  estate  is 
conveyed  granting  therewith  "  all  ways  "  or  "  ways  in  use," 
the  ways  actually  used  in  connection  with  the  part  granted 
have  been  held  to  pass  by  the  terms  of  the  deed. 

The  ground  upon  which  this  doctrine  both  of  the  French 
and  the  common  law  rests  seems  to  be,  that,  where  the  owner 
of  two  heritages,  or  of  one  heritage  consisting  of  several 
parts,  has  arranged  and  adapted  these  so  that  one  derives  a 
benefit  or  advantage  from  the  other  of  a  continuoiis  and 
obvious  character,  and  he  sells  one  of  them  without  making 
mention  of  these  incidental  advantages  or  burdens  of  one 
in  respect  to  the  other,  there  is  in  the  silence  of  the  parties 
an  implied  understanding  and  agreement  that  these  advan- 
tages and  burdens,  respectively,  shall  continue  as  before  the 
separation  of  the  title  .^ 

Thus  where  two  parcels  lay,  one  in  front  and  the  other 
in  rear,  in  relation  to  a  highway,  and  there  was  a  pri- 
vate way  used  over  the  front  lot  from  the  rear  one  to  the 
highway,  and  the  owner  of  the  two  conveyed  the  front  lot 
to  a  stranger,  it  was  held  that  he  took  it  subject  to  the  use 
of  this  private  way  from  the  rear  lot  to  the  highway.  It 
became,  at  once,  a  way  appurtenant  to  the  rear  lot.^ 


1  See  ante,  sect.  1,  pi.  21,  as  to  Destination  dupere  de  famille.    Post,  p.  53. 
'  M'Tavish  v.  Carroll,  7  Md.  352.    See  Brakely  v.  Sharp,  1  Stockt.  9. 
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24.  Questions  of  this  kind  have  often  arisen  in  cases  of 
one  or  more  houses  erected  in  a  block  belonging  to  the 
same  owner,  where  one  is  dependent  upon  another  for  its 
lateral  support,  or  the  water  collecting  in  the  one  has  been 
discharged  by  a  drain  through  another,  and  the  like,  and 
in  some  cases  in  respect  to  Kghts  in  houses  which  have  been 
conveyed. 

Thus  in  Richards  v.  Rose,  the  proprietor  of  a  parcel  of 
land  erected  a  number  of  dwelling-houses  upon  the  same 
in  one  block,  each  supporting  the  other,  and  each  obviously 
needing  the  support  of  the  other.  It  was  held  that,  if  he 
conveyed  one  of  these,  he  created  an  easement  of  support 
in  its  favor  as  against  the  adjoining  house,  and  a  servitude 
upon  the  adjoining  tenement  of  support  to  the  one  which 
he  had  granted.^ 

25.  So  where  two  or  more  houses  adjoining  each  other, 
belonging  to  the  same  owner,  have  a  drain  or  drains  adapt- 
ed to  accommodate  the  same,  and  applied  to  use  accord- 
ingly, passing  through  or  under  the  adjacent  tenements 
to  a  common  drain,  and  the  owner  sells  one  of  these,  he 
creates,  in  respect  to  it,  an  easement  or  a  servitude  of  drain, 
as  the  case  may  be,  although  the  same  is  not  mentioned  in 
the  deed,  and  although  a  new  drain  might  be  made,  at  an 
inconsiderable  expense,  to  serve  the  same  purpose.  The 
purchaser,  in  such  case,  takes  the  estate  as  it  exists  at  the 
time.^ 

26.  The  doctrine  is  broadly  stated,  that,  upon  the  sever- 
ance of  a  heritage  by  a  grant  of  a  parcel  of  it,  it  will,  by 
implication,  pass  all  those  continuous  and  apparent  ease- 
ments which  have  in  fact  been  used  by  the  owner  during 
the  unity  of  ownership  and  possession,  though  they  have  no 
legal  existence  as  proper  technical  easements.  And  in  ap- 
plying this  doctrine,  it  is  competent  to  show,  by  parol,  what 


1  Richards  v.  Rose,  9  Exch.  218 ;  ante,  sect.  1,  pi.  21. 

2  Pyer  v.  Carter,  1  Hurlst.  &  N.  916. 
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had  been  used  and  were  in  use  as  appurtenances  of  the 
estate,  at  the  time  of  its  conveyance,  but  not  to  show  what 
the  parties  intended  to  embrace  in  the  deed  as  easements.^ 

Where  a  deed  poll  of  an  estate  recited  that  the  grantor 
or  his  heirs  was  to  have  a  right  of  way  over  the  granted 
premises  to  the  grantor's  other  lands,  it  was  construed  to  be 
a  reservation  of  a  way  to  the  grantor,  and  to  secure  to  him 
the  way,  not  merely  in  gross,  but  as  appurtenant  to  his 
estate.  And  it  was  further  held  by  the  court,  that,  had  the 
way  been  fenced  out  and  in  use,  such  a  recital  in  the  deed 
would  have  been,  in  effect,  an  exception  from  the  grant, 
and  the  way  would  thereby  have  become  appurtenant  to 
the  grantor's  other  land.^ 

In  Durel  v.  Boisblanc,  where  two  houses  standing  upon 
two  lots,  with  an  alley  between  them,  were  sold,  and  it  was 
obvious  that  the  only  access  to  one  of  these  was  through 
this  alley,  and  they  were  sold  at  the  same  time,  but  nothing 
was  said  in  the  deeds  of  any  right  of  passing  over  this 
alley  to  the  prenyses,  it  was  held  that  as  to  one  of  the 
houses  an  easement,  and  as  to  the  other  a  servitude  of  way 
over  this  alley,  were  created  by  the  grant  of  the  parcels 
standing  in  such  relation  to  each  other.^ 

The  right  in  such  cases,  it  will  be  perceived,  is  not 
simply  that  of  a  way  of  necessity,  which  is  limited  in  its 
duration  by  the  necessity,  but  becomes  permanently  ap- 
purtenant to  the  principal  estate  by  the  force  and  effect  of 
the  deed  itself. 

27.  The  case  of  Elliott  v.  Rhett  was  that  of  a  rice- 
swamp,  in  which  ditches  regulating  the  flooding  and  drain- 
ing of  the  same  had  been  dug  and  were  in  use,  and  the 
same  was  sold  in  separate  parcels.     The  court  say :  "  Those 

1  Kenyon  v.  Nichols,  1  E.  I.  411.  See  Elliott  v.  Ehett,  5  Rich.  405;  Glave 
V.  Harding,  3  Hurlst.  &  N.,  Am.  ed.  937 ;  2  Washb.  Real  Prop.  38,  54,  56 ;  Har- 
wood  a.  Benton,  32  Vt.  24  ;  Code  Nap.,  Art.  694;  ante,  sect.  1,  pi.  21. 

"  "White  !).  Crawford,  10  Mass.  183,  188. 

^  Durel  V.  Boisblanc,  1  La.  Ann.  407. 
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benefits  or  inconveniences  which,  according  to  the  scheme 
of  culture  that  was  adopted  by  the  owner  of  the  whole 
body  of  land,  were  enjoyed  or  suffered  by  a  parcel  thereof 
that  he  has  sold,  provided  they  are  of  an  unintermitting 
character,  and  are  shown  by  external  works,  pass  with  the 
parcel  as  necessary  incidents  of  the  land.  They  are  like 
the  natural  easements  of  running  water  and  supporting 
soil."  Accordingly  it  was  held,  that  if,  when  conveyed  in 
parcels,  an  artificial  embankment  upon  one  parcel  regu- 
lated the  flow  of  the  water,  and  prevented  its  flooding 
other  parts,  it  would  be  regarded  like  a  natural  embank- 
ment. And  a  temporary  break  in  the  same,  existing  at  the 
time  of  the  conveyance,  would  make  no  difference,  unless 
the  owner  had  thereby  introduced  and  adopted  a  new  and 
permanent  system  of  management  of  the  estate,  or  an 
abandonment,  at  least,  of  the  former  one.  The  court  add : 
"  The  natural  easement,  if  any  existed,  was  once  super- 
seded by  the  disposition  of  the  owner  of  the  two  tene- 
ments ;  the  artificial  easement  which  he  created,  whatever 
may  have  been  its  extent,  existed  at  the  time  of  the  sale, 
and  is  in  no  respect  entitled  to  less^  consideration  than  if 
it  existed  by  nature."^ 

A  recent  case  in  New  York  was  decided  in  accordance 
with  the  general  doctrine  above  stated,  though  the  facts 
were  not  identical  with  those  of  the  cases  cited.  In  that 
case  a  man  died  having  several  lots  of  land  with  buildings 
thereon  in  the  city,  situate  at  the  intersection  of  D.  and  E. 
Streets,  three  fronting  on  D.  Street,  running  back  to  an  alley 
which  runs  from  E.  Street  along  in  the  rear  of  them  all,  and 
along  the  side  of  the  lot  which  fronted  on  E.  Street.  This 
alley  had  beeu  used  for  the  accommodation  of  these  front 
lots  on  D.  and  E.  Streets  for  forty  years,  by  the  owner  of  the 
entire  estate.  After  his  death  his  heirs  conveyed  one  of  the 
lots  on  D.  Street,  "  together  with  all  tenements,  heredita- 


1  Elliott  v.  Rhett,  5  Rich.  405,  415,  419. 
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ments,  and  appurtenances  thereto  belonging,"  and  described 
it  by  a  line  running  so  and  so,  "  to  the  southerly  side  of 
an  alley-way,"  and  "  thence  along  the  said  alley-way,"  so 
many  feet.  In  their  deed  of  the  estate  on  B.  Street,  the 
alley  is  excluded  by  the  boundaries  and  description  of  the 
premises,  though  no  reference  is  made  to  it  in  the  deed. 
Without  specifying  the  terms  of  the  deeds  of  the  other  par- 
cels, the  question  was  whether  the  right  of  way  through  and 
over  this  alley  from  E.  Street  to  the  first-mentioned  lot  was 
conveyed.  It  was  held  that  it  could  not  pass  under  the  term 
"  appurtenances,"  for  the  owner  could  not  be  said  to  have 
a  right  of  way  over  his  own  land  appurtenant  to  another 
parcel  of  his  own  land.  But  it  having  been  in  open  use  for 
the  accommodation  of  the  lot  at  the  time  of  its  conveyance, 
it  was  held  that  it  passed  as  incident  to  the  grant  of  the 
principal  estate.  "  It  is,"  say  the  court,  "  a  general  rule 
that,  upon  a  conveyance  of  land,  whatever  is  in  use  for  it  as 
an  incident  or  appurtenance  passes  with  it.  The  law  gives 
such  a  construction  to  the  conveyance,  in  view  of  what  is 
thus  used  for  the  land  as  an  incident  or  appurtenance,  that 
the  latter  is  included  in  it.  Whether  a  right  of  way  or 
other  easement  is  embraced  in  a  deed,  is  always  a  question 
of  construction  of  the  deed,  having  reference  to  its  terms, 
and  the  practical  incidents  belonging  to  the  grantor  of  the 
land  at  the  time  of  the  conveyance." 

It  will  be  perceived  that  the  easement  in  this  case  was  not 
spoken  of  as  one  of  necessity.  The  principal  estate  fronted 
upon  a  public  street,  and  was  therefore  accessible  otherwise 
than  by  this  alley.  The  existence  of  a  known  and  continu- 
ous use  of  the  thing  claimed  in  connection  with  the  thing 
granted,  at  and  prior  to  the  time  of  the  grant  made,  raises 
the  implication  of  an  intent  to  embrace  it  in  the  grant.^ 

So  where  the  owner  of  a  block  or  square  of  city  land 
made  partition  thereof,  by  deeds,  among  several  persons, 

1  Huttemeier  v.  Albro,  2  Bosw.  546;;  a.  c.  18  N.  Y.  48. 
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and  in  each  deed  bounded  the  lot  by  an  alley  running 
through  the  block,  each  proprietor  of  a  lot  became  entitled 
to  a  private  way  in  the  alley .^ 

28.  The  recent  case  of  Lampman  v.  Milks  presents  an 
elaborate  examination  and  discussion  of  the  effect  of  grant- 
ing an  estate  with  which  the  grantor  had  been  accustomed 
to  use  certain  privileges  in  the  nature  of  easements,  though 
not  naturally  belonging  to  them,  nor  properly  appurtenant 
to  the  same,  nor  granted  by  deed,  with  the  principal  estate, 
in  express  terms. 

C,  owning  forty  acres  of  land,  through  which  a  natural 
watercourse  ran,  flooding  half  an  acre  of  the  same,  changed 
the  natural  course  of  the  stream  by  an  artificial  cliannel 
which  he  dug,  leaving  this  half-acre  thereby  dry  and  fit 
for  a  building-lot.  After  the  water  had  flowed  in  this 
channel  for  several  months,  he  sold  the  half-acre  to  the 
plaintiff,  and  continued  for  near  ten  years  to  own  and 
occupy  the  remainder  of  the  land.  He  then  sold  it  to  the 
defendant,  who  soon  after  stopped  the  artificial  channel, . 
and  diverted  the  stream  into  its  original  course.  In  an 
action  for  the  injury  thereby  occasioned,  the  question  arose 
whether  the  purchaser  of  the  remainder  of  the  forty  acres 
took  it  as  it  was  when  granted  to  him,  or  took  it  with  a 
right  to  have  the  natural  flow  of  the  stream  restored  to  its 
original  watercourse;  or,  in  the  language  of  the  court, 
"  Whether  an  owner  who,  by  such  artificial  arrangements  of 
the  material  properties  of  his  estate,  has  added  to  the  ad- 
vantages and  enhanced  the  value  of  one  portion,  can,  after 
selling  that  portion  with  those  advantages  openly  and  vis- 
ibly attached,  voluntarily  break  up  the  arrangement,  and 
thus  destroy  or  materially  diminish  the  value  of  the  portion 
sold  ?  " 

So  long  as  both  parts  belonged  to  the  same  owner,  there 
could  be  no  easement  in  favor  of  one  part  or  servitude  upon 


1  Carliu  v.  Paul,  U  Mo.  32. 
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another.  But  the  doctrine  of  the  court  was,  that  when  the 
owner  of  two  tenements  sells  one  of  them,  or  the  owner  of 
an  entire  estate  sells  a  portion  of  the  same,  the  purchaser 
takes  the  tenement,  or  the  portion  sold,  with  all  the  benefits 
and  burdens  which  appear,  at  the  time  of  sale,  to  belong  to 
it,  as  between  it  and  the  property  which  the  vendor  retains. 
Nor  is  this  a  rule  in  favor  of  purchasers  alone,  and  if,  instead 
of  a  benefit  conferred,  a  burden  be  imposed  upon  the  portion 
sold,  the  purchaser,  provided"  the  marks  of  the  burden  be 
open  and  visible,  takes  the  property  with  the  servitude  upon 
it.  The  parties  are  presumed  to  contract  in  reference  to 
the  condition  of  the  property  at  the  time  of  the  sale.  The 
court,  accoi'dingly,  held  that  the  purchaser,  in  this  case, 
took  his  estate  discharged  of  the  original  servitude  of  the 
overflow  by  the  waters  of  the  stream. 

In  the  course  of  his  opinion,  the  judge  refers  to  and 
reviews  several  of  the  earlier  and  later  leading  cases,  in 
which  the  questions  above  suggested  were  more  or  less  di- 
rectly considered.  Among  them  was  "William  Copie's  case,^ 
where  one  having  two  tenements,  and  a  gutter  from  one 
of  them  ran  over  or  across  the  other,  sold  one  tenement 
to  one  and  the  other  to  another ;  and  it  was  held  that  the 
easement  and  servitude  of  the  gutter  passed  with  the  re- 
spective estates  by  the  form  of  the  grant.  He  also  cited 
the  case  of  Nicholas  v.  Chamberlain,  where  the  owner  of  an 
estate  constructed  an  aqueduct  from  a  spring  on  the  same 
to  the  dwelling-house  standing  thereon,  and  then  granted 
the  dwelling-house.  It  was  held  to  carry  with  it  the  ease- 
ment of  the  aqueduct.^  Also  the  cases  ^  which  are  found 
more  at  length  in  another  part  of  this  work,  remarking 
that  neither  of  these  came  within  that  class  of  grants 
where  easements  have  been  held  to  pass  under  broad  and 

1  Copie's  case,  Year  B.  11  Hen.  VII.  25. 
"  Nicholas  v.  Ciiamberlain,  Cro.  Jac.  121. 

8  Robins  v.  Barnes,  Hob.  131  ;  United  States  v.  Appleton,  1  Sumn.  492  j  New 
Ipswich  W.  L.  Factory  v.  Batchelder,  3  N.  H.  190. 
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comprehensive  terms,  such  as  "  a  mill,"  "  a  messuage,"  "  a 
farm,"  and  the  like,  under  which  the  same  were  virtually 
included  as  a  part  of  the  thing  thereby  described,  as  has 
already  been  explained.^ 

29.  The  court,  in  the  principal  case  above  cited,  in  order 
to  carry  out  their  illustration  of  the  circumstances  under 
which  an  easement  will  pass  by  a  grant  of  the  estate  with 
which  it  is  to  be  enjoyed,  state  the  case  of  one  owning  a 
dwelling-house  opening  upon  a  vacant  piece  of  land  belong- 
ing to  him,  over  which  it  receives  light  and  air.  K  he 
conveys  the  house  by  itself,  neither  he  nor  his  grantee  may 
afterwards  build  upon  the  vacant  lot  so  as  to  obstruct  the 
windows  of  the  house  ;  and  they  refer  to  Palmers.  Fletcher,^ 
Eiviere  v.  Bowers,^  Compton  v.  Richards,*  Coutts  v.  Gor- 
ham,^  and  Story  v.  Odin,*  which  will  be  again  referred  to 
in  connection  with  easements  of  light  and  air. 

30.  The  court  also  refer  to  another  class  of  easements, 
by  way  of  illustration,  which  are  treated  of  in  this  work, 
and  that  is  the  right  which  one  man  has,  under  certain  cir- 
cumstances, to  a  support  of  his  dwelling-house  by  the  land 
of  another,  or  by  the  walls  of  an  adjoining  tenement. 
Thus,  for  instance,  if  one  owning  a  dwelling-house  with 
the  adjoining  land  convey  the  house,  neither  he  nor 
his  assigns  could  lawfully  excavate  the  adjoining  land, 
so  near  to  the  foundation  of  the  house  as  essentially  to 
impair  its  security,  as  was  settled  in  the  case  of  Lasala  v. 
Holbrook.'^ 

So  if  the  owner  of  two  lots  erect  a  house  upon  one  whose 
eaves  discharge  the  water  \ipon  the  other,  and  sell  the  house 

1  Lampman  v.  Milks,  21  N.  Y.  505. 

2  Palmer  v.  Fletcher,  1  Lev.  122. 
^  Riviere  v.  Bowers,  Ry.  &  M.  24. 

*  Compton  ».  Richards,  1  Price,  27. 

s  Coutts  V.  Gorham,  1  Mood.  &  M.  396. 

*  Story  o.  Odin,  12  Mass.  157.     See  also   Swanshorough  v.  Coventry,  9 
Bing.  305. 

'  Lasala  v.  Holbrook,  4  Paige,  169  ;  post,  chap.  4,  sect.  1,  pi.  7. 
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in  that  state,  the  right  thus  to  discharge  the  water  passes 
with  the  house  as  an  easement,  and  a  servitude  upon  tlie 
adjacent  lot.^ 

31.  The  case  of  Thayer  v.  Payne  ^  was  also  cited  in  the 
same  case.  But  it  seems  to  rest  rather  upon  the  doctrine, 
that  what  is  necessary  to  enjoy  a  thing  granted  passes  by 
a  grant  of  the  principal  thing,  than  that  of  an  implied 
easement,  growing  out  of  the  principal  estate  having  been 
used  in  a  particular  manner  by  the  grantor.  The  subject 
of  inquiry  in  that  case  was  a  drain  connected  with  two 
tenements,  one  of  which  had  been  granted  to  the  defend- 
ant by  the  plaintiff.  The  drain  led  from  the  defendant's 
tenement  through  the  plaintiff's,  and  was  held  to  pass,  as 
an  easement,  with  the  defendant's  tenement,  although  not 
granted  in  terms,  because  the  jury  found  it  necessary  to 
the  enjoyment  of  the  same.  Had  it  been  otherwise,  though 
existing  at  the  time  of  the  conveyance,  it  would  not  have 
passed. 

32.  The  general  subject  may  be  further  illustrated  by  the 
case  of  Hinchliffe  v.  Kinnoul,  where  there  had  been  a 
long  lease  of  land,  during  which  houses  had  been  erected 
thereon  by  the  lessee  ot  his  assigns,  and  a  sub-lessee  of  one 
of  the  tenements  had  made  use  of  a  passage-way  along  the 
side  of  it,  through  which  a  "  coal-shoot "  had  been  used  by 
him  for  supplying  the  house  with  coal,  and  water-pipes  had 
been  laid  along  this  passage-way  for  supplying  the  house 
with  water,  and  in  making  repairs  to  the  house  this  passage- 
way had  been  used  as  a  means  of  access  thereto.  A  few 
years  before  the  expiration  of  the  general  lease  of  the  prem- 
ises, the  reversioner  of  the  entire  estate  made  a  reversionary 
lease  of  the  tenement  above  mentioned,  in  which  he  de- 
scribed it  with  great  exactness,  and  added,  "  together  with 

1  Alexander  v.  Boghel,  4  La.  312. 

2  Thayer  v.  Payne,  2  Cush.  327.  See  also  Brakely  v.  Sharp,  I  Stockt.  9,  17; 
Johnson  v.  Jordan,  2  Mete.  234,  240 ;  Ferguson  a.  "Witsell,  5  Eich.  280 ;  Pyer 
V.  Carter,  1  Hurlst.  &  N.  916. 
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all  and  singular  the  appurtenances  unto  the  said  piece  or 
parcel  of  ground,  messuage,  or  tenement,  erections,  build- 
ings, and  premises  belonging  or  anywise  appertaining." 
The  question  was,  if  the  right  of  passage,  &c.  passed  under 
this  lease,  inasmuch  as  they  never  could  have  become  ap- 
purtenant as  against  the  reversioner,  and  he  only  granted 
such  estate  as  he  had.  It  was  held,  that,  being  in  existence, 
and  necessary  to  the  enjoyment  of  the  leased  premises,  they 
passed  therewith  as  necessarily  incident  thereto,  although 
not  specially  named  in  the  lease.  The  court,  however, 
■waived  the  question  whether  these  were  properly  appurte- 
nant to  the  thing  granted,  and  held  that  it  was  enough 
that  the  lease  was  made  by  a  party  who  was  entitled  to  the 
reversion  both  of  the  house  and  the  soil  of  the  passage-way, 
and  had  a  right  to  grant  or  continue  the  existence  of  such 
right  at  the  time  the  lease  was  to  come  into  operation 
and  effect,  and  the  words  of  the  lease  would  admit  of  that 
construction.^ 

33.  The  case  of  Pheysey  v.  Vickary  may  also  be  referred 
to  as  a  further  illustration  of  what  passes  by  way  of  ease- 
ment upon  the  severance  of  one  or  more  tenements.  In 
that  case  the  owner  of  two  dwelling-houses,  standing  near 
each  other,  devised  one  to  the  plaintiff,  and  the  other,  "  and 
the  appurtenances  thereto  belonging,"  to  the  defendant. 
There  was  a  wrought  track  from  the  street  along  in  front 
of  the  defendant's  house  continued  on  in  front  of  the 
plaintiff's,  which,  passing  around  a  circular  plat,  returned 
into  the  street  over  the  same  track  as  that  by  which  it  com- 
menced ;  and  this  track  had  been  used  as  the  means  of 
access  to  the  two  houses,  although  there  was  a  means  of 
access  from  the  street  to  each  of  the  houses  from  the  rear 
of  the  land  on  which  the  houses  stood.     The  question  was, 

^  Hinchliffe  v.  Kinnoul,  5  Bing.  N.  c.  1.  See  post,  chap.  5,  sect.  1,  pi.  7, 
where  this  case  is  again  referred  to,  upon  the  question  of  the  effect  of  unity  of 
title  of  two  estates  upon  an  existing  easement.  See  also  Osborn  v.  Wise,  7 
Carr.  &  P.  751. 
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whether  the  plaintiff  had  a  right  to  use  this  wrought  track 
as  a  means  of  access  to  his  house.  It  was  claimed,  not  as  a 
way  of  necessity,  but  as  appurtenant  to  the  estate  devised 
to  him  by  reason  of  having  been  thus  used. 

It  was  contended  that  the  way  in  this  case  came  within 
the  principle  of  a  destination  du  pere  de  famille  of  the 
civil  law,  which  Pardessus  defines,  "  La  disposition  ou  I'ar- 
rangement  que  le  proprietaire  de  plusieurs  fonds  a  fait  pour 
leur  usage  respectif";  and  which,  by  the  Code  Napoleon, 
"  has  the  effect  of  writing  in  regard  of  continual  and  ap- 
parent servitudes."  The  Code  of  Louisiana  declares  such 
use  as  the  owner  has  intentionally  established  on  a  par- 
ticular part  of  his  property  in  favor  of  another  part, 
to  be  equal  to  a  title  with  respect  to  perpetual  and  ap- 
parent servitudes  thereon.  But  the  court,  Parke  B.,  held 
that  "the  way  can  only  pass  in  one  of  two  modes,  viz. 
either  under  the  word  '  appurtenances '  in  the  will,  or 
as  of  necessity.  A  right  of  way  to  one  of  two  houses, 
though  of  necessity,  may  be  extinguished  by  unity  of 
ownership  or  possession,  though,  when  either  house  is 
regranted  singly,  it  would  pass  by  implication  as  neces- 
sarily incident  to  that  grant."  That  all  that  passed  in 
this  case,  under  the  term  appurtenant,  was  a  way  of 
necessity,  which  does  not  come  under  the  class  of  con- 
tinuous or  permanent  easements,  but  was  one  to  be  exer- 
cised only  from  time  to  time,  and  only  while  the  necessity 
continued.  "  If  it  is  necessary  to  the  safety  of  a  house 
that  water  should  flow  down  a  drain,  the  right  of  water- 
course through  it  is  reserved  by  implication  in  every  grant 
of  the  house."  ^ 

But  if  the  drain  of  one  house  be  so  badly  constructed  as 


1  See  ante,  sect.  1,  pi.  21 ;  Pheysey  v.  Vicary,  16  Mees.  &  W.  484;  White  v. 
Leeson,  5  Hurlst.  &  N.  53  ;  Pardessns,  Traitd  des  Servitudes,  430,  431 ;  Glave 
V.  Harding,  3  Hurlst.  &  N.,  Am.  ed.  937  ;  Code  Nap.,  Art.  692 ;  La.  Civ.  Code, 

Art.  763. 
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to  be  a  nuisance  to  the  house  through  which  it  passes,  and 
the  owner  of  both  lease  the  latter,  retaining  the  former, 
he  will  be  hable  for  suffering  it  to  remain  so,  though  in  the 
same  condition  as  when  leased.  The  law  does  not,  in  such 
case,  reserve  to  him  anything  more  than  a  reasonable  use 
of  such  drain .^ 

34.  In  determining  whether  a  right  like  that  of  a  drain  or 
other  easement  shall  pass,  by  impUcation,  -with  premises 
under  a  grant,  though  not  mentioned,  much  stress  is  laid 
upon  its  being  of  an  apparent  and  continuous  character, 
and  in  one  case  the  objection  was  taken,  that,  when  the  pur- 
chaser of  one  of  two  tenements  acquired  his  title,  he  did 
not  know  of  the  existence  of  the  drain,  the  same  being 
under  ground.  But  the  court  held  that  he  must  have 
known  that  the  tenement  claiming  the  drain  must  have 
some  drainage,  and  he  was  therefore  bound  to  examine  and 
ascertain  its  existence,  and  that  no  actually  "  apparent 
signs"  were  necessary  to  charge  him  with  notice  of  the 
same.^ 

But  still,  in  order  that  an  easement  should  thus  pass,  by 
implication,  under  the  grant  of  an  estate,  it  must  be  one 
that  is  apparent  as  well  as  continuous,  and  such  as  is  in- 
dicated by  the  condition  of  the  premises  at  the  time  of  the 
grant.  And  where  there  were  skeletons  of  buildings  stand- 
ing together,  with  openings  in  them,  but  apparently  un- 
certain whether  for  doors  or  windows,  a  right  of  a  particu- 
lar way  as  belonging  to  the  premises  would  not  pass  as 
one  of  its  appurtenances  by  a  conveyance  of  one  of  the 
houses  in  that  state.^ 

35.  This  subject  is  more  freely  examined  in  Johnson  v. 
Jordan,  already  cited.  That  was  also  a  case  of  a  drain  from 
one  tenement  through  another,  which  had  been  used  by  the 


1  Alston  V.  Grant,  3  Ellis  &  B.  128. 

'  Pyer  v.  Carter,  1  Hurlst.  &  N.  922. 

'  Glave  V.  Harding,  3  Hurlst.  &  N.,  Am.  ed.  937,  945. 
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owner  of  both  tenements  when  they  belonged  to  one  and  the 
same  person.  So  long  as  he  owned  the  two,  he  could  con- 
Toy  the  one  with  or  without  the  encumbrance  or  advantage 
of  the  drain,  as  he  might  elect,  depending,  of  course,  upon 
his  intent  as  expressed  in  his  deed.  In  the  absence  of  any- 
thing relative  to  the  drain  in  a  de^d  of  one  of  the  parcels, 
the  question  was,  what  construction  did  the  law  give  to 
such  deed  in  respect  to  such  drain  ?  An  important  circum- 
stance appeared  in  the  examination  of  the  case,  which  was, 
that  the  slope  of  the  ground  was  such  as  not  to  require 
that  the  drain  from  the  one  tenement  should  run  through 
the  other,  but  admitted  of  constructing  a  new  drain  for  the 
upper  tenement,  at  no  disproportionate  expense,  without 
interfering  with  the  lower  one,  although  the  drain  in  its 
present  form  was  a  convenient  one,  and  had  been  in  use 
before  the  conveyance.  The  court  held  that  such  rights 
of  water-way  or  drain  as  would  be  easements  under  the 
ownership  of  the  two  estates  by  different  persons,  and  were 
necessary  to  the  enjoyment  of  the  thing  granted,  and  had 
been  previously  used  with  the  estate,  would  pass  as  appur- 
tenant to  the  same.  If,  therefore,  one  owning  two  tenements 
have  a  drain  from  the  one  over  or  through  the  other,  and 
he  sell  the  first  with  its  appurtenances,  it  would  pass  the 
right  of  drain  as  being  de  facto  annexed  as  an  appurtenance. 
But  if  he  were  to  convey  the  lower  tenement,  making  no 
mention  of  the  drain  in  his  deed,  he  would  not  be  consid- 
ered as  reserving  a  right  of  drain  from  his  remaining  tene- 
ment through  the  one  granted.  In  that  case,  however,  the 
owners  of  the  several  tenements  acquired  their  titles  to  the 
same  by  simultaneous  conveyances  from  the  original  owner, 
and  it  was  held  that  they  were  to  be  considered  in  the  light 
of  tenants  in  common,  who  had  made  partition  of  their 
estates,  when  each  party  takes  his  estate  with  the  rights, 
privileges,  and  incidents  inherently  attached  to  it,  rather 
than  as  grantors  and  grantees.  It  was  held,  that,  as  no  men- 
tion was  made  of  the  drain  in  the  deed,  and  as  it  was  not 
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necessary  to  the  enjoyment  of  the  upper  tenement,  the  right 
to  use  it  did  not  pass  by  the  conveyance. ^ 

36.  Thus  where  the  owner  of  a  parcel  of  land  made  a 
ditch  therein,  whereby  the  upper  part  of  it  was  drained, 
and  subsequently  conveyed  this  part  of  it  with  a  part  of 
the  ditch,  retaining  the  ^art  with  the  ditch  through  which 
the  part  so  conveyed  was  drained,  it  was  held  that  he  could 
not  afterwards  stop  the  ditch  so  as  to  prevent  the  water  being 
drained  from  the  vendee's  land.^ 

It  is  stated  in  Jenkins's  Centuries :  "  A  way  is  extin- 
guished by  unity  of  possession,  and  is  revivable  afterwards, 
upon  a  descent  to  two  daughters,  where  the  land  through 
which,  &c.  is  allotted  to  one ;  and  the  other  land,  to  which 
the  way  belonged,  is  allotted  to  the  other  sister ;  and  this 
allotment,  without  specialty  to  have  the  way  anciently  used, 
is  sufficient  to  revive  it."  ^ 

One  owning  lands  upon  both  sides  of  a  stream  raised  a 
dike  along  one  bank  to  prevent  the  water  from  overflowing 
the  land  on  that  side,  the  effect  of  which  was  to  throw  more 
water  than  had  before  been  done  upon  the  opposite  bank. 
After  his  death  his  estate  was  divided  among  his  heirs,  one 
heir  taking  the  land  upon  one  side,  and  another  that  upon 
the  other  side  of  the  stream.  The  latter  heir  then  erected 
a  dike  upon  his  side  of  the  stream,  the  effect  of  which  was 
to  protect  his  own  land,  and  throw  an  increased  amount  of 
water  upon  the  opposite  bank,  which  had  in  the  mean  time 
been  conveyed  by  the  first  heir  to  a  stranger.  The  court 
held  that  the  heirs  took  the  estate  in  the  condition  in  which 
the  same  was  at  the  father's  death,  subject,  of  course,  to  the 
dike  which  he  had  constructed,  in  the  same  way  as  if  it  had 
been  a  natural  one,  and  therefore  that  the  new  dike  was  a 


1  Johnson  v.  Jordan,  2  Mete.  234.  See  Nichols  v.  Luce,  24  Pick.  102 ;  God- 
dard  ».  Dakin,  10  Mete.  94  ;  New  Ipswich  W.  L.  Factory  v.  Batchelder,  3  N.  H. 
190;  Nicholas  v.  Chamberlain,  Cro.  Jae.  121. 

2  Shaw  V.  Etheridge,  3  Jones,  No.  C.  300. 

5  Jenk.,  case  37.    See  also  James  v.  Plant,  4  Adolph.  &  E.  749. 
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nuisance  to  the  land  upon  the  opposite  side  of  the  stream. 
The  same  would  have  been  the  law  if  the  ancestor  had  con- 
veyed the  land  with  the  dike  upon  it ;  he  would  not  have 
had  a  right  to  erect  one  on  his  own  side  of  the  stream.^ 

So  where  the  estate  of  a  deceased  was  divided  between 
two  heirs  by  metes  and  bounds.  Upon  one  of  the  parts  was 
a  mill,  but  the  dividing  line  of  the  estates  cut  off  a  part  of 
the  dam,  leaving  it  within  the  limits  of  the  other  part  of 
the  estate.  It  was  held  that  the  owner  of  the  mill  had  a 
right  to  keep  up  and  maintain  that  part  of  the  dam  which 
was  cut  off  by  the  dividing  line,  the  same  being  necessary  to 
the  enjoyment  of  the  mill  which  had  been  set  to  him.^ 

37.  The  case  of  Brakely  v.  Sharp  was  one  where  this  doc- 
trine of  an  easement  passing,  or  otherwise,  with  part  of  an 
estate  upon  the  division  of  a  heritage,  was  twice  considered, 
and  may  be  regarded  as  a  leading  one  upon  the  subject.  In 
that  case,  the  intestate  owned  two  farms  at  his  death,  with 
a  house  on  each,  and  had  constructed  an  aqueduct  from  a 
spring  upon  one  of  them  to  both  these  houses.  Upon  his 
death,  the  farm  upon  which  was  the  spring  was  set  to  the 
widow  and  one  heir,  and  the  other  farm  to  the  other  heir. 
The  question  arose  as  to  the  effect  of  this  partition  upon  the 
right  which  the  owner  of  the  second  farm  had  to  share,  in 
connection  with  his  house,  in  the  benefit  of  this  aqueduct. 
The  Chancellor  held,  that  if  the  ancestor,  while  owning  both 
farms,  had  conveyed  to  a  stranger  the  one  which  was  set  to 
the  widow,  he  would  have  lost  all  benefit  of  the  aqueduct 
as  an  easement,  if  he  had  not  expressly  reserved  it  in  his 
deed.  It  would  have  been  derogating  from  his  own  grant 
to  have  claimed  it,  unless  expressly  reserved.  In  this  respect 
there  was  an  essential  difference  between  a  natural  and  an 
artificial  watercourse,  as  the  former,  when  it  passes,  passes 
as  a  right  ex  natura ;  and  for  this  the  Chancellor  cited  Haz- 


1  Burwell  v.  Hobson,  12  Gratt.  322. 

2  Kilgour  V.  Ashcom,  5  Harr.  &  J.  62 ;  Tyrringham's  case,  4  Eep.  36. 


58  THE  LAW  OF  EASEMENTS  AND   SERVITUDES.  [Ch.  I. 

ard  V.  Robinson.  But  in  the  present  case,  the  widow  and 
heir  did  not  stand  in  the  light  of  purchasers  from  the  an- 
cestor. All  the  heirs  came  in  with  equal  rights,  and  no 
preference  arose  from  mere  priority  of  assignment.  It 
became,  therefore,  a  question,  whether  this  aqueduct  was 
necessary  for  the  enjoyment  of  the  farm  set  to  the  other 
heir.  If  it  was,  it  would  pass  like  a  right  of  way  of  neces- 
sity, and  as  it  appeared  that  it  was  the  only  way  by  which 
the  house  was  supplied  with  water,  it  was  held  that  it  passed 
with  the  farm  with  which  it  had  been  enjoyed.^ 

38.  Where  an  easement  is  secured  to  a  dominant  estate, 
and  is  designed  to  benefit  the  same  in  whosever  hands  it 
may  be,  it  will,  as  a  general  proposition,  enure  to  the  benefit 
of  the  owner  of  any  part  of  the  same  into  which  it  may  be 
divided,  provided  the  burden  upon  the  servient  estate  in- 
tended to  be  created  is  not  thereby  enhanced.  Thus,  where 
one  sold  a  parcel  of  land  for  building  purposes,  which 
opened  upon  a  vacant  area  which  was  to  be  kept  open  for 
air  and  prospect,  the  plaintiff,  having  become  the  owner  of 
a  part  of  this  estate,  was  held  entitled  to  an  injunction 
against  the  owner  of  the  open  area  to  prevent  his  building 
thereon,  although  he  held  under  a  grant  from  the  original 
grantor,  and  the  original  grantee  had  consented  to  his  build- 
ing upon  the  vacant  land.^ 

And  it  is  often  stated,  that  a  way  appurtenant  to  a  close 
is  appurtenant  to  every  parcel  into  which  this  close  may  be 
divided.  But  it  should  be  limited,  however,  it  would  seem, 
so  that  no  additional  burden  is  thereby  created  upon  the 
servient  estate.^ 


1  Brakely  v.  Sharp,  2  Stockt.  206  ;  Hazard  v.  Eobinson,  5  Mason  272. 

2  Hills  V.  Miller,  3  Paige,  254,  257  ;  2  Washb.  Real.  Prop.  32 ;  3  Kent, 
Comm.  420;  Barrow  u.  Richard,  8  Paige,  351.  See  Maxwell  ».  East  River 
Bank,  3  Bosw.  124. 

8  Whitney  v.  Lee,  1  Allen,  198  ;  Underwood  v.  Carney,  1  Cush.  285  ;  Wat- 
son V.  Bioren,  1  Serg.  &  R.  227  ;  Staple  v.  Heydon,  6  Mod.  1 ;  Codling  v. 
Johnson,  9  Barnew.  &  C.  933  ;  Hills  v.  Miller,  3  Paige,  254  ;  post,  chap.  2,  sect.  3, 
pi.  18. 
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Thus,  in  the  case  of  Underwood  v.  Carney,  a  grantor 
owned  a  passage-way  with  an  estate  upon  the  east  and  one 
upon  the  west  side  of  it.  He  sold  the  estate  on  tlie  east  side 
with  a  right  of  way  over  this  passage-way,  reserving  a  right 
to  erect  a  fence  along  the  west  side  of  it  which  should  not 
narrow  it  more  than  so  many  inches.  He  afterwards  divid- 
ed his  estate  upon  the  west  side  by  conveying  parts  of  it  to 
two  different  individuals,  and  the  question  was  whether  each 
of  these  had  a  right  of  way  over  this  passage-way.  The 
court  held  that  they  had,  that  the  right  of  way  was  appurte- 
nant to  the  whole  and  to  every  part  of  this  estate,  and  that 
the  owner  of  each  part  took  it  with  this  right  of  way  at- 
tached to  it,  although  it  was  not  named  in  the  deed.^ 

So  in  Watson  v.  Bioren,  where  the  parcel  granted  was  a 
lot  in  a  city,  ten  feet  in  width,  bounded  by  an  alley  three 
feet  wide,  and  the  grantee  divided  this  parcel  into  two,  the 
court  held  that  the  right  of  way  belonged  to  both  parcels : 
"  When  land  is  conveyed  with  a  right  to  the  grantee  his 
heirs  and  assigns,  to  pass  over  other  land,  this  right  is 
appurtenant  to  all  and  every  part  of  the  land  so  conveyed, 
and,  consequently,  every  person  to  whom  any  part  is  con- 
veyed is  to  enjoy  the  right  of  passage."^ 

But  this  doctrine  would  seem  to  be  limited  to  cases  where 
the  easement  annexed  to  the  land  was  a  general  one,  in- 
tended to  accommodate  one  part  of  the  granted  parcel 
equally  with  another,  and  not  to  be  enjoyed  with  some  par- 
ticular part  of  it,  or  for  special  and  limited  purposes.  Thus, 
where  the  owner  of  a  public  house  near  a  river  had  a  right 
of  passage  by  boats,  by  the  river,  for  himself  and  his  ser- 
vants to  bring  corn  for  the  use  of  the  house,  and  brick,  tile, 
and  materials  for  repairing  the  same,  and  to  land  them 
upon  the  frontage  of  the  establishment,  it  was  held  that 
no  occupant  of  this  frontage  could  claim  to  exercise  the 


1  Underwood  v.  Carney,  1  Cush.  85. 

2  Watson  V.  Bioren,  1  Serg.  &  E.  227. 
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same  right  unless  he  was    also   occupant  of  the   public 
ho  use. 1 

39.  And  the  proposition  is  universally  true,  that  if  one 
acquires  a  right  of  way  to  one  lot  or  parcel  of  land,  he  can- 
not use  it  to  gain  access  first  to  that  parcel,  and  thence  over 
his  own  land  to  other  lands  belonging  to  him.  So  far  as  he 
should  use  it  for  access  to  or  accommodation  of  other  par- 
cels than  the  specific  one  to  which  it  is  appurtenant,  he 
would  be  a  trespasser.^ 

40.  The  effect  to  be  given  to  the  division  of  an  estate  to 
which  an  easement  has  attached,  is  provided  for  by  the  Civil 
Code  of  Louisiana.  And  it  was  held,  in  a  case  where 
the  owner  of  an  estate  divided  it  by  a  wall  which  he 
erected  and  in  which  a  window  was  inserted,  and  he  then 
sold  the  separate  parcels  in  this  condition,  that  the  ease- 
ment of  light  attached  to  the  parcels,  so  that,  though  the 
owner  of  one  parcel  had  boarded  up  the  window  upon 
his  side  of  the  wall,  and  it  was  in  that  condition  when  the 
defendant  bought  the  other  parcel,  the  latter  was  justified 
in  removing  these  boards  in  order  to  enjoy  the  right  of  the 
light.3 

41.  But  where  a  way,  for  instance,  is  created  in  favor 
of  an  estate  for  one  purpose,  or  in  reference  to  a  particular 
use  to  be  made  of  such  estate,  it  ceases  to  be  appurtenant, 
if  the  estate  is  essentially  changed  in  its  mode  of  occupation. 
Thus,  where  a  way  belonged  to  an  open  parcel  of  land  for 
the  use  of  it  as  an  open  parcel,  and  the  owner  of  the  same 


1  Bower  v.  Hill,  2  Bing.  n.  c.  339.  See  Allan  v.  Gomme,  11  Adolph.  &  E. 
759  ;  So.  Metrop.  Cemetery  Co.  v.  Eden,  16  C.  B.  42  ;  post,  chap.  2,  sect.  3,  pi.  18; 
Lewis  V.  Carstairs,  6  Wliart.  193;  3  TouUier,  Droit  Civil  Franfais,  496. 

2  Lawton  v.  Ward,  1  Ld.  Raym.  75 ;  Watson  v.  Bioren,  1  Serg.  &  R.  227 ; 
Davenport  v.  Lamson,  21  Pick.  72 ;  Case  of  Private  Road,  I  Ashm.  424 ;  Jami- 
son V.  M'Credy,  5  Watts  &  S.  129,  140;  Viner,  Abr.  Chimin  Private,  A. 
2 ;  French  v.  Marstin,  4  Fost.  440,  451 ;  1  Rolle,  Abr.  391  ;  Howell  v.  King,  1 
Mod.  190 ;  Kirkham  v.  Sharp,  1  Whart.  323 ;  Colchester  v.  Roberts,  4  Mees.  & 
W.  769. 

'  La.  Civ.  Code,  Art.  763-765;  Lavillebeuvre  v.  Cosgrove,  13  La.  Ann.  323 
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erected  a  cottage  thereon,  covering  the  entire  space,  it  was 
held  that  by  such  change  in  the  premises  the  right  of  way 
was  extinguished.^ 

42.  Although  it  might,  perhaps,  be  difficult  to  embody 
the  leading  doctrines  of  the  foregoing  cases  into  any  general 
proposition,  it  would  seem  that,  in  case  of  a  division  of  an 
estate  consisting  of  two  or  more  heritages,  whether  an  ease 
or  convenience  which  may  have  been  used  in  favor  of  one, 
in  or  over  the  other,  by  the  common  owner  of  both,  shall 
become  attached  to  the  one  or  charged  upon  the  other,  in 
the  hands  of  separate  owners,  by  a  grant  of  one  or  both 
of  those  parts,  or  upon  a  partition  thereof,  must  depend, 
where  there  are  no  words  limiting  or  defining  what  is  in- 
tended to  be  embraced  in  such  deed  or  partition,  upon 
whether  such  easement  is  necessary  for  the  reasonable 
enjoyment  of  the  part  of  such  heritage  as  claims  it  as  an 
appurtenance.  The  test  seems  to  be,  whether  what  is 
claimed,  is  reasonably  necessary  to  the  enjoyment  of  the 
part  granted,  and  where  that  is  not  the  case,  it  requires 
descriptive  words  of  grant  in  the  deed,  to  create  an  ease- 
ment in  favor  of  one  part  of  a  heritage  over  another. 

In  Archer  v.  Bennett  there  were  a  mill  and  a  kiln  de- 
signed for  the  use  of  the  mill,  but  separate  buildings.  A 
grant  of  the  mill  with  its  appurtenances  was  made,  and  the 
question  was  if  the  kiln  passed.  It  was  held  that  it  did 
not  pass  as  an  appurtenant  to  the  mill,  being  in  itself  land. 
But  if  it  was  necessary  to  the  use  and  enjoyment  of  the  mill, 
it  passed  as  a  part  of  the  mill,  "  as  by  grant  of  a  messuage 
the  conduits  and  water-pipes  pass  as  parcel,  though  they  are 
remote."^ 

43.  It  has  sometimes  been  attempted  to  create  an  ease- 
ment in  favor  of  a  dominant  estate  oyer  a  servient  one  by 
estoppel,  from  the  fact  of  the  owner  of  the  latter  standing 
by  and  witnessing  the  expenditure  of  money  by  the  owner 

1  Allan  V.  Gomme,  11  Adolph.  &  E.  759. 

2  Archer  v.  Bennett,  1  Lev.  131. 

•  6 
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of  the  former,  in  reference  to  an  enjoyment  of  what  would 
be  an  important  easement  to  the  same,  and  acquiescing  in 
the  same  without  notice  or  objection.  Questions  of  this 
kind  have  arisen  in  cases  of  the  erection  of  costly  dwell- 
ing-houses whose  windows  open  upon  the  adjacent  unoccu- 
pied premises  of  another,  who  has  suffered  the  expenses  of 
such  structures  to  be  incurred  without  objection  or  notice 
of  any  intent  to  exercise  a  right  to  disturb  the  enjoyment 
of  the  same.  In  one  case  this  was  done  while  the  servient 
estate  was  in  the  possession  of  a  tenant  having  a  particular 
estate,  the  reversioner  being  cognizant  of  such  expenditure. 
The  court  say,  "The  fullest  knowledge  with  entire,  but 
mere  acquiescence,  cannot  bind  a  party  who  has  no  means 
of  resistance."  And  the  court  go  further,  and  seem  to 
cover  the  whole  ground,  that  no  such  estoppel  can  be  set 
up  in  favor  of  the  dominant  estate.  "  There  may  appear 
to  be  some  hardship  in  holding  that  the  owner  of  a  close 
who  has  stood  by  without  notice  or  remonstrance  while 
his  neighbor  has  incurred  great  expense  in  building  upon 
his  own  adjacent  land,  should  be  at  liberty,  by  subse- 
quent erections,  to  darken  the  windows,  and  so  destroy 
the  comfort  of  such  building.  Yet  there  can  be  no  doubt 
of  his  right  to  do  so  at  any  time  before  the  expiration  of 
twenty  years  from  their  erection."  ^ 

But  the  ordinary  doctrine  of  estoppel  by  deed  applies  in 
case  of  a  grant  of  an  easement,  so  that  if  a  person  without 
title  profess  to  convey  an  estate,  or  grant  an  easement,  his 
conveyance  operates  by  way  of  estoppel,  if  at  a  subsequent 
period  he  acquires  the  fee,  and  the  subsequently  acquired 
estate  is  bound  thereby,  or,  as  it  is  termed,  the  newly 
acquired  estate  feeds  the  estoppel.^ 

And  where  the  owner  of  an  estate  has  stood  by  and  seen 


1  Blaachard  v.  Bridges,  4  Adolph.  &  B.  176 ;  see  post,  chap.  5,  sect.  7,  pi.  7. 
'  Per  Waison,  B.,  Kowbotham  v.  Wilson,  8  Ellis  &  B.  145,  cites  Weale  v. 
Lower,  Poll.  54,  68  ;  Rawlyu's  case,  4  Rep.  52  o  ^ 
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another  expend  money  upon  an  adjacent  estate,  relying 
upon  an  existing  right  of  easement  in  the  first-mentioned 
estate,  and  without  which  such  expenditure  would  be 
wholly  useless  and  wasted,  and  has  not  interposed  to  for- 
bid or  prevent  it,  equity  has  enjoined  him  from  inter- 
rupting the  enjoyment  of  such  easement.  So  where  he 
has  by  parol  granted  a  right  to  such  easement  in  his  land, 
upon  the  faith  of  which  the  other  party  has  expended 
moneys  which  will  be  lost  and  valueless  if  the  right  to 
enjoy  such  easement  is  revoked,  equity  has  enjoined  the 
owner  of  the  first  estate  from  preventing  the  use  of  the 
easement.-'- 


SECTION    IV. 

OF  ACQUIRING  EASEMENTS   BY  USEE  AND   PRESCRIPTION. 

1.  Prescription  defined. 

2.  Presumption  of  lost  deed,  -when  applied. 

3.  Time  of  presumption  derived  from  rules  of  limitation. 

4.  Distinction  bet-ween  ancient  and  modern  prescriptions. 
8.  Modern  prescription  regarded  as  evidence. 

6.  Stticliler  c.  Todd.    Conclusiveness  of  modern  prescriptions. 

7.  How  far  modern  prescriptions  are  conclusive. 

8.  How  far  modern  and  ancient  prescriptions  are,  in  effect,  the  same. 

9.  Extent  and  mode  of  user  define  the  right  to  the  Easement. 

10.  User  not  referred  to,  to  define  an  express  grant. 

11.  Of  what  a  prescription  may  be  gained. 

12.  Prescription  applies  only  where  there  may  be  a  grantee  and  a  thing  granted. 

13.  Distinction  between  prescriptions  and  customs. 

14.  Prescription  can  only  be  claimed  of  what  some  one  might  grant. 

15.  Lookwood  v.  Wood.     Qistom  defined  and  explained. 

16.  Customs  must  be  reasonable  in  their  subjects. 

17.  Custom  limited  to  local  inhabitants. 

18.  Customs  must  be  reasonable  in  their  mode  of  use.  i 

19.  Prescription  more  extensive  than  custom. 

20.  Inhabitants,  etc.  must  prescribe  in  a  que  estate. 

1  Tud.  Lead.  Cas.  109 ;  Anonymous,  2  Eq.  Gas.  Abr.  522 ;  Short  v.  Taylor, 
Ibid. ;  2  Story,  Eq.  Jurisp.  388 ;  Tarrant  v.  Terry,  1  Bay,  239  ;  Powel  v.  Thom- 
as, 6  Hare,  300 ;  Clavering's  case,  cited  in  last  case,  p.  304 ;  Williams  v.  Jer- 
sey, Craig  &  P.  91  ;  Devonshire  v.  Eglin,  14  Beav.  530;  post,  chap.  3,  sect.  4, 
pi.  23. 
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21.  Nothing  claimed  in  a  que  estate  but  appurtenances  to  lands. 

22.  How  far  prescription  and  oustom  may  coexist. 

23.  Prescription  to  be  good  must  be  reasonable. 

24.  What  length  of  time  of  user  creates  a  prescription. 

25.  No  use  for  less  than  the  period  of  prescription  avails. 
26-.  What  the  user  must  be,  to  acquire  a  prescription. 

27.  What  is  an  adverse  user. 

28.  May  be  adverse,  though  begun  in  agreement. 

29.  Mere  use  does  not  gain  prescription,  if  no  injury  to  a  right. 

30.  "User,  that  invades  owner's  right,  may  work  a  prescription. 

31.  User,  unexplained,  implies  that  it  is  adverse. 

32.  South  Carolina  doctrine  of  user  of  ways  over  wild  lands. 
83.  Maine  doctrine  of  flowing  of  lands  giving  prescriptive  rights. 

"    34,  35.  Same  subject  in  Massachusetts  and  New  York. 

36.  Of  gaining  an  adverse  negative  easement. 

37.  Easements  gained  by  user  exceeding  a  right  as  to  part. 

38.  User  never  presumed  adverse.where  there  is  a  grant. 

39.  No  prescription,  unless  in  case  of  actual  user. 

40.  Barnes  v.  Haynes.    What  is  an  adverse  user. 

41.  User  by  one  of  two  common  owners  not  adverse. 

42.  Wheatley  e.  Chrisman.    Adverse  enjoyment  of  the  thing  granted. 

43.  User  must  be  exclusive,  to  gain  a  prescription. 

44.  User  may  be  exclusive,  though  used  by  others,  and  when. 

45.  User  may  gain  prescription,  though  interrupted  by  strangers. 

46.  DiflFerent  prescriptions  may  coexist. 

47.  Curtis  v.  Angler.    User  by  one  does  not  prevent  prescription  by  another. 

48.  User  must  be  ccmtimurus  to  gain  prescription. 

49.  Time  from  which  continuous  user  is  reckoned. 

50.  What  constitutes  a  continuous,  uninterrupted  user. 

51.  User  by  permission,  or  secretly,  not  continuous. 

52.  Of  change  of  user  of  water  as  affecting  its  continuity. 

53.  Change  of  locality  of  dam,  or  user  of  water,  when  unimportant. 

54.  Effect  of  change  of  extent  of  user,  by  defects  in  mill-dam. 

55.  Temporary  suspension  of  user  does  not  affect  its  continuity. 

56.  Nature  of  user  may  not  be  changed. 

57.  How  far  change  in  a  way  affects  the  continuity  of  user. 

58.  How  far  acquiring  prescription  affected  by  death  of  a  party. 

59.  Successive  owners  in  privity  maintain  a  continuity. 

60.  Interruption  of  enjoyment  defeats  the  requisite  continuity. 

61.  Union  of  possession  of  the  two  estates  defeats  the  continuity. 

62.  Occupation  and  user  by  successive  tenants  for  years,  not  continuous. 

63.  Tenant  at  will  of  dominant  estate  cannot  gain  an  Easement. 

64.  Prescription  suspended  as  to  minor  heirs. 

65.  No  prescription  gained  while  there  is  a  reversioner. 

66.  User  must  be  by  acquiescence  of  the  owner,  to  gain  prescription. 

67.  What  amounts  to  the  requisite  acquiescence. 

68.  User  must  not  be  opposed  or  contentious. 

69.  User  must  be  while  owner  of  servient  estate  could  oppose  it. 

70.  Eeversioners  and  remainder-men  not  affected  by  user. 

71.  How  far  an  easement  gained  by  tenant  for  life  accrues  to  reversioner. 

72.  No  Easement  acquired  while  estate  is  in  possession  of  tenant. 
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73.  Eflfeot  of  an  heir  being  a  minor,  during  an  adverse  user. 

74.  Prescription  must  be  of  "what  could  be  granted. 

75.  Ways,  though  used,  if  not  adverse,  do  not  pass  as  appurtenant. 

76.  Watliins  v.  Peck.    Easement  of  aqueducts,  &c. 

77.  Tyler  ».  Wilkinson  and  Lamb  v.  Crossland.     Conclusiveness  of  prescriptions. 

1.  The  doctrine  of  user  and  enjoyment  as  evidence  of  the 
grant  of  an  easement,  under  which  a  title  may  be  claimed, 
involves  an  inquiry  into  the  rules  applicable  to  what  the 
law  denominates  Prescription. 

Anciently,  as  already  stated,  prescription  implied  a  claim 
to  an  incorporeal  hereditament  arising  from  the  same  hav- 
ing been  enjoyed  for  so  long  a  time  that  there  was  no  ex- 
isting evidence  as  to  when  such  user  and  enjoyment  com- 
menced. Its  origin  must  have  been,  in  the  quaint  language 
of  the  law,  at  a  time  "  whereof  the  memory  of  man  runneth 
not  to  the  contrary."  At  one  time  this  was  fixed  at  the 
commencement  of  the  reign  of  Richard  I.  But  it  was 
always  suf&cient,  if  no  evidence  existed  of  a  time  at 
which  it  had  not  begun,  and  subsequent  to  which  it  must 
have  had  its  origin,  though  it  was  open  to  be  rebutted  by 
proof  that  the  use  did  begin  within  the  period  of  memory.^ 

And  prescription,  when  properly  used,  is  still  applied  to 
incorporeal  hereditaments,  and  not  to  lands.^ 

The  common  law,  in  this  respect,  corresponds  with  the 
distinction  made  by  the  civil  law  between  Usucapion  and 
Prescription ;  the  former  being  a  mode  of  acquiring  title  to 
a  thing  itself  by  the  effect  given  to  a  long  possession  or  en- 
joyment of  it,  the  latter  being  applied  to  the  manner  of 
acquiring  or  losing  the  various  kinds  of  right  by  the  effect 
of  the  lapse  of  time.  And  the  reader  should  bear  in  mind 
that  it  is  in  this  limited  sense  of  the  term,  that  prescription 
is  to  be  regarded  in  treating  of  the  present  subject.^ 

1  1  Lomax,  Dig.  614,  615 ;  Litt.,  §  170 ;  Co.  Litt.  11.5  a ;  2  Tuck.  Blackst.  31 ; 
Mayor  of  Hull  v.  Homer,  Cowp.  109. 

2  Fenis  V.  Brown,  3  Barb.  105. 

^  Merlin,  Repertoire  de  Jurisprudence,  tit.  Prescription,   Sect.   1,  §   1  ;    D. 

8,  1,  14. 
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2.  To  obTiate  the  uncertainty  of  title  arising  from  a  user 
and  enjoyment  however  long  in  time,  the  courts,  in  accord- 
ance with  the  idea  of  quieting  titles  to  lands  after  a  certain 
prescribed  period  of  enjoyment,  which  is  regulated  by  local 
statutes  of  limitation  interposing  a  bar  to  claims  of  priority 
of  right  after  a  certain  limit  of  time,  adopted  the  notion  of 
presuming  an  ancient  grant  by  deed  which  had  been  lost. 

In  the  words  of  Mr.  Tudor  :  "  Amidst  these  difficulties, 
it  became  usual,  for  the  purpose  of  supporting  a  right  which 
had  been  long  enjoyed,  but  which  could  be  shown  to  have 
originated  within  time  of  legal  memory,  or  to  have  at  one 
time  been  extinguished  by  unity  of  possession,  to  resort  to 
the  clumsy  fiction  of  a  lost  grant,  which  was  pleaded  to 
have  been  made  by  some  person  seized  in  fee  of  the  servient, 
to  another  seized  in  fee  of  the  dominant  tenement,  and, 
upon  enjoyment  being  proved  for  twenty  years,  the  judges 
held,  or  rather  directed  juries  to  believe,  that  a  presumption 
arose  that  there  had  been  a  grant  made  of  the  easement 
which  had  been  subsequently  lost."  ^ 

3.  This  period,  unless  other  provision  was  made  in  the  local 
statutes  of  the  State  in  which  the  questions  have  arisen,  has 
been  assumed  to  be  the  term  of  twenty  years.  So  that  now 
an  enjoyment  of  an  easement  for  the  term  of  twenty  years 
raises  a  legal  presumption  that  the  right  was  originally  ac- 
quired by  title.  And  this,  though  the  jury  should  not  find 
as  a  fact,  that  any  deed  had  ever  been  made. 

4.  The  result  has  therefore  been,  that  the  modern  doctrine 
of  prescription  requires  merely  a  user  and  enjoyment  of  at 
least  twenty  years,  instead  of  the  former  requirement^  of  im- 
memorial enjoyment.  But  there  seems  to  be  one  distinction 
between  ancient  and  modern  prescriptions  which  has  not 
always  been  regarded  by  courts  or  writers,  and  that  is,  while 
under  the  ancient  doctrine  of  prescription  such  an  enjoy- 
ment was  regarded  as  conclusive  evidence  of  title,  prescrip- 

1  Tud.  Lead.  Cas.,  114. 
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tion,  as  used  at  this  day,  only  raises  a  legal  presumption  of 
such  title,  which  may  be  rebutted  by  other  evidence.^ 

And  speaking  of  length  of  enjoyment  as  the  basis  of 
a  presumed  grant,  the  court,  in  Cooper  v.  Smith,  say : 
"  Length  of  time  cannot  be  said  to  be  an  absolute  bar  like 
the  statute  of  limitations,  but  is  only  a  presumptive  bar  to 
be  left  to  a  jury.  This  presumption  of  grant  from  long 
usage,  is  for  the  sake  of  peace  and  furtherance  of  justice. 
It  cannot  be  supposed,  where  there  has  been  a  long  exercise 
and  possession  of  such  right,  that  any  person  would  suffer 
his  neighbor  to  obstruct  the  light  of  his  windows  or  render 
his  house  uncomfortable,  or  to  use  a  way  for  so  long  a  time, 
with  carts  or  carriages,  unless  there  had  been  some  agree- 
ment between  the  parties  to  that  effect.  But  this  principle 
must  always  be  taken  with  this  qualification,  that  the  pos- 
session, from  which  a  party  would  presume  a  grant  or  ease- 
ment, must  be  with  the  knowledge  of  the  person  seized  of 
the  inheritance."  ^ 

And  the  language  of  the  court,  in  Ricardt^.  Williams,  is  : 
"  Presumptions  of  this  nature  are  adopted  from  the  general 
infirmity  of  human  nature,  the  difficulty  of  preserving  muni- 
ments of  title,  and  the  public  policy  of  supporting  long  and 
uninterrupted  possessions.  They  are  founded  upon  the  con- 
sideration, that  the  facts  are  such  as  could  not,  according 
to  the  ordinary  course  of  human  affairs,  occur,  unless  there 
was  a  transmutation  of  title  to,  or  an  admission  of,  an  exist- 
ing adverse  title  in  the  party  in  possession." 

1  1  Report  Eng.  Comm.  51 ;  1  Greenl.  Ev.,  §  17;  Sargent  v.  Ballard,  9  Pick. 
251,  255 ;  Campbell  v.  Wilson,  3  East,  294,  overruling  in  part  Hblcroft  v.  Heel, 
1  Bos.  &  P.  400 ;  I/inett  v.  Wilson,  3  Bing.  115 ;  Tyler  v.  Wilkinson,  4  Mason, 
397-402,  and  the  comments  thereon  in  Lambs.  Crossland,  4  Rich.  536,  543; 
Best,  Presumpt.  103;  Cooper  v.  Smith,  9  Serg.  &  R.  26;  Corning  v.  Gould,  16 
Wend.  531. 

2  Cooper  V.  Smith,  9  Serg.  &  R.  26.  See  also  Yard  v.  Ford,  2  Wms.  Saund., 
5  ed.  175,  note  ;  Tinkham  v.  Arnold,  3  Me.  120;  Ricard  v.  Williams,  7  Wheat. 
59,  109 ;  post,  pi.  29,  66 ;  Cooper  v.  Barber,  3  Taunt.  99 1  Merlin,  Repertoire 
de  Jurisprudence,  tit.  Prescription,  Sect.  1,  §  1. 
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5.  But,  in  the  language  of  Lord  Mansfield,  in  Mayor  of 
B.\i\lv.  Homer:  "There  is  a  great  difference  between  length 
of  time  which  operates  as  a  bar  to  a  claim,  and  that  which 
is  only  used  by  way  of  evidence.  A  jury  is  concluded  by 
length  of  time  that  operates  as  a  bar.  So  in  the  case  of  a 
prescription,  if  it  be  time  out  of  mind,  a  jury  is  bound  to 
conclude  the  right  from  that  prescription,  if  there  could  be 

a  legal  commencement  of  the  right But  length  of 

time,  used  merely  by  way  of  evidence,  may  be  left  to  the 
consideration  of  the  jury,  to  be  credited  or  not,  and  to 
draw  their  inference  one  way  or  the  other,  according  to 
circumstances."  ^  The  language  of  Eyre,  C.  J.,  in  Holcroft 
V.  Heel,  as  to  twenty  years  being  an  actual  bar,  is  therefore 
too  strong.^ 

Of  the  many  American  cases  that  might  be  selected  sus- 
taining the  above  view,  that  of  Wilson  v.  Wilson  may  be 
cited,  where  the  court  of  North  CaroUna  say,  "  The  pre- 
sumption of  a  grant  arising  from  the  use  of  an  easement  for 
more  than  twenty  years,  and  acquiescence  by  the  owners  of 
the  land,  might  be  repelled  by  other  evidence,  and  if  the 
presumption  was  not  repelled,  they  (the  jury)  oiight  to  find 
for  the  defendants,"  who  claimed  the  easement.  And  they 
cite,  with  approbation,  2  Stark.  Ev.  669,  upon'  the  same 
subject.^ 

6.  An  instance  of  an  adoption  in  full  of  the  ancient  doc- 
trine of  prescription  in  speaking  of  the  modern  notion  of  pre- 
scriptive rights,  is  the  language  of  Duncan,  J.,  in  Strickler 
V.  Todd  :  "  I  begin  to  think  that  the  country  has  been  long 
enough  settled  to  allow  of  the  time  necessary  to  prove  a  pre- 
scription  It  is  well  settled,  that  if  there  has  been  an 


1  Cowp.  108,  109 ;  Parker  v.  Foote,  19  Wend.  309,  315 ;  Livett  v.  Wilson, 
3  Bing.  115;  Darwin  v.  Upton,  2  Saund.  175  o;  Catopbeil  v.  Wilson,  3  East, 
294. 

2  Holcroft  V.  Heel,  1  Bos.  &  P.  403.  See  Pritchard  v.  Atkinson,  4  N.  H.  9 ; 
post,  pi.  8. 

8  Wilson  V.  Wilson,  4  Dev.  154.    See  Ingraham  v.  Hough,  1  Jones,  No.  C.  39. 
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uninterrupted  exclusive  enjoyment  above  twenty-one  years 
(the  period  of  limitation  in  Pennsylvania)  of  water  in  any 
particular  way,  this  affords  a  conclusive  prescription  of  right 
in  the  party  so  enjoying  it,  and  that  is  equal  to  a  right  by 
prescription."  ^  And  Parsons,  J.,  in  Eust  v.  Low,  says : 
"  The  country  has  been  settled  long  enough  to  allow  of  the 
time  necessary  to  prove  a  prescription."  ^ 

7.  But  as  to  the  effect  to  be  given  to  the  use  of  a  way 
across  another's  land  for  twenty  years,  it  was  held  by  the 
English  courts  to  be  the  rule,  not  that  a  jury  must,  but  that 
they  may  presume  a  grant,  and  that  they  are  at  liberty  to 
infer  a  grant  and  to  treat  the  user  as  an  adverse  possession 
or  enjoyment,  unless  the  owner  of  the  servient  tenement 
shows  it  was  done  by  leave  or  favor,  or  otherwise  than 
under  a  claim  or  assertion  of  right.^ 

Thus,  though  a  way  or  a  watercourse  may  have  been  en- 
joyed for  the  term  of  twenty  years,  or  more,  it  may  rebut 
the  presumption  of  any  deed  or  grant  thereof  to  show  that 
such  enjoyment  began  during  a  long  term  for  years,  or  dur- 
ing an  estate  for  life,  where  the  owner  of  the  inheritance, 
being  a  reversioner  or  a  remainder-man,  would  not  be 
bound  by  such  enjoyment  which  he  could  not  have  pre- 
vented j  it  being  an  essential  element  of  an  enjoyment  which 
shall  operate  as  a  prescription,  that  it  was  had  with  the 
acquiescence  of  him  who  is  seized  of  the  inheritance,  and 
not  by  his  express  permission.* 

And  the  distinction  there  is  between  a  length  of  time 
which  operates  as  a  bar  to  a  claim,  and  that  which  is  only 
used  ^y  way  of  evidence,  consists  in  the  jury,  in  the  one 

1  Strickler  v.  Todd,  10  Serg.  &  B.  63,  69. 

2  East  V.  Low,  6  Mass.  90. 

8  Campbell, w.  Wilson,  3  East,  294  ;  Livett  v.  Wilson,  3  Bing.  115  ;  Yard  v. 
Ford,  2  Wms.  Saund.  175  a. 

*  Wood  V.  Veal,  5  Barnew.  &  Aid.  454  ;  Doe  v.  Eeed,  Ibid.  232  ;  per  Hol- 
royd,  J.,  Daniel  v.  North,  11  East,  372;  Yard  v.  Ford,  2  Wms.  Saund.  175  d, 
note ;  Caalter  v.  Hunter,  4  Band.  58 ;  Nichols  v.  Aylor,  7  Leigh,  546,  565 ; 
Biddle  v.  Ash,  2  Ashm.  211,  221. 
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case,  being  concluded  by  the  length  of  time ;  in  the  other, 
being  left  to  draw  their  inference  one  way  or  the  other  ac- 
cording to  circumstances.  And  it  is  said :  "  So  in  the  case 
of  prescription,  if  it  be  time  out  of  mind,  a  jury  is  bound  to 
conclude  the  right  from  that  prescription,  if  there  could  be 
a  legal  commencement  of  the  right."  ^ 

8.  Any  seeming  discrepancy  between  the  ancient  doctrine 
of  prescription  and  the  modern  notion  of  a  presumed  grant 
where  the  deed  has  been  lost,  as  to  the  conclusiveness  of 
the  evidence  thereby  resulting  in  favor  of  a  title  to  incor- 
poreal hereditaments,  may  be  reconciled,  if  we  bear  in  mind 
that,  to  constitute  such  a  user  or  enjoyment  as  raises  such 
presumption  of  a  grant,  requires,  in  addition  to  the  requi- 
site length  of  time,  that  it  should  have  certain  qualities 
and  characteristics,  such  as  being  adverse,  continuous,  un- 
interrupted, and  by  the  acquiescence  of  the  owner  of  the 
inheritance  out  of  or  over  which  the  easement  is  claimed. 
And  if  we  assume  that  these  have  been  established  by  suffi- 
cient proof,  it  would,  doubtless,  in  such  a  case,  and  after 
such  a  user  and  enjoyment,  be  held  to  create  as  conclusive 
a  presumption  in  favor  of  him  who  makes  the  claim,  as  if  it 
had  been  established  by  prescription  in  its  ancient  sense. 

It  may,  therefore,  be  stated  as  a  general  proposition  of 
law,  that  if  there  has  been  an  uninterrupted  user  and  en- 
joyment of  an  easement,  a  stream  of  water  for  instance,  in 
a  particular  way,  for  more  than  twenty-one,  or  twenty,  or 
such  other  period  of  years  as  answers  to  the  local  period 
of  limitation,  it  affords  conclusive  presumption  of  right  in 
the  party  who  shall  have  enjoyed  it,  provided  such  use  and 
enjoyment  be  not  by  authority  of  law,  or  by  or  under  some 
agreement  between  the  owner  of  the  inheritance  and  the 
party  who  shall  have  enjoyed  it.^ 

1  Mayor  of  Hull  v.  Horner,  Cowp.  102  ;  Oswald  v.  Legh,  1  T.  R.  270. 

^  Strickler  v.  Todd,  10  Serg.  &  E.  63 ;  Olney  v.  Fenner,  2  E.  I.  211 ;  Pills- 
bury  ».  Moore,  44  Me.  154  ;  Belknap  v.  Trimble,  3  Paige,  577  ;  Townshend  v. 
M'Donald,  2  Kern.  381 ;  Hazard  v.  Robinson,  3  Mason,  272 ;  Wilson  v.  Wil- 
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"  Ih  a  plain  case,  ■where  there  is  no  evidence  to  repel  the 
presumption  arising  from  twenty  years  uninterrupted  ad- 
verse user  of  an  incorporeal  right,  the  judge  may  very 
properly  instruct  the  jury  that  it  is  their  duty  to  find  in 
favor  of  the  party  who  has  had  the  enjoyment.  But  still 
it  is  a  question  for  the  jury."  ^ 

And  this,  it  is  believed,  is  in  accordance  with  the  lan- 
guage of  Wilde,  J.,  in  Coolidge  v.  Learned :  "  It  has  long 
heen  settled,  that  the  undisturbed  enjoyment  of  an  incor- 
poreal right  affecting  the  lands  of  another  for  twenty  years, 
the  possession  being  adverse  and  unrebutted,  imposes  on 
the  jury  the  duty  to  presume  a  grant,  and  in  all  cases 
juries  are  so  instructed  by  the  court.  Not,  however,  be- 
cause either  the  court  or  jury  believe  the  presumed  grant 
to  have  been  actually  made,  but  because  public  policy  and 
convenience  require  that  long-continued  possession  should 
not  be  disturbed."  ^ 

So  the  English  judges,  in  Knight  v.  Halsey,  speak  of  the 
modern  theory  that  the  length  of  enjoyment  is  to  be  taken 
as  evidence  of  a  -lost  deed  of  grant  of  what  is  thus  enjoyed, 
and  call  it  "  a  novel  invention  of  the  judges  for  the  further- 
ance of  justice  and  the  sake  of  peace,  where  there  has 
been  a  long  exercise  of  an  adverse  right."  ^ 

The  language  of  the  court  of  New  York,  when  com- 
menting upon  rights  gained  by  enjoyment,  may  probably 
be  taken  as  a  brief  and  accurate  statement  of  the  law  as 
now  understood  upon  this  point.  "  The  modern  doctrine 
of  presuming  a  right  by  grant',  or  otherwise,  to  easements 
and  incorporeal  hereditaments,  after  twenty  years  of  unin- 
terrupted adverse  enjoyment,  exerts  a  much  wider  influ- 

son,  4  Dev.  154;  Gayetty  v.  Bethune,  14  Mass.  51,  53;  Mayor  of  Hull  ». 
Homer,  Cowp.  102;  Parker  v.  Foote,  19  Wend.  309,  315;  Corning  v.  Gould, 
16  Wend.  531 ;  Hall  v.  M'Leod,  2  Mete.  Ky.  98;  Wallace  v.  Fletcher,  10  Fost. 
434  ;  Winnipiseogee  Co.  v.  Young,  40  N.  H.  420. 

1  Parker  v.  Foote,  19  Wend.  309. 

2  Coolidge  V.  Learned,  8  Pick.  504. 

»  Knight  V.  Halsey,  2  Bos.  &  P.  172,  206  ;  3  Dane,  Abr.  55. 


72  THE  LAW  OF  EASEMENTS  AND   SERVITUDES.  [Ch.  I. 

ence  in  quieting  possession  than  tlie  old  doctrine  of  title 
by  prescription  which  depended  upon  immemorial  usage. 
The  period  of  twenty  years  has  been  adopted  by  the  courts 
in  analogy  to  the  statute  limiting  an  entry  into  lands ; 
but  as  the  statute  does  not  apply  to  incorporeal  rights, 
the  adverse  use  is  not  regarded  a  legal  bar,  but  only  a 
ground  for  presuming  a  right  by  grant  or  in  some  other 
form."i 

And  with  the  limitations  and  explanations  above  stated, 
this  rule  of  law  may  now  be  considered  as  well  settled, 
although  Mr.  Dane  asks,  "  Whence  comes  this  modern  doc- 
trine of  presuming  ?  Not  from  any  statutes,  nor  from  the 
books  of  the  common  law,"  and  declares  that  it  "is  of 
modern  date,  and  cannot  yet  be  considered  as  established 
law."  2 

9.  It  may  be  further  remarked,  that,  where  a  way  is 
claimed  by  prescription,  the  character  and  extent  of  it  is 
fixed  and  determined  by  the  user  under  which  it  is  gained. 
"  The  extent  of  a  usage  of  a  way  is  evidence  only  of  a  right 
commensurable  with  the  use."  And  it  was  accordingly 
held,  that  where  the  proof  by  usage  was  of  a  carriage-way, 
it  did  not  necessarily  establish  a  right  of  way  for  cattle, 
though  it  might  be  competent  evidence  to  go  to  a  jury,  in 
connection  with  other  evidence,  in  establishing  the  extent 
of  the  right  claimed.^ 

Where  a  water-way  had  been  used  to  bring  goods  to  a 
tavern-yard  for  the  use  of  the  tavern,  it  did  not  authorize 
the  use  of  the  way  for  other  occupants  of  the  land  and 
other  purposes  than  the  occupancy  of  the  tavern.* 

10.  But  if  a  way  is  created  by  express  grant,  user  is  not 
evidence  to  restrict  the  usual  import  of  the  terms  of  the 


1  Parker  v.  Foote,  19  Wend.  309 ;  Curtis  v.  Keesler,  14  Barb.  511.     See  also 
Cooper  V.  Smith,  9  Serg.  &  E.  26  ;  Hall  v.  M'Leod,  2  Mete.  Ky.  98. 

2  3  Dane,  Abr.  55. 

"  Ballard  v.  Dyson,  1  Taunt.  279 ;  Allan  v.  Gomme,  U  Adolph.  &  E.  759. 
*  Bower  v.  Hill,  2  Bing.  n.  c.  339. 
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grant.  But  if  the  grant  is  lost,  usage  alone  indicates  the 
extent  of  the  way.  All  prescriptions  are  stricti  juris ;  a 
way  for  carriages  includes  a  horse-way,  but  cot  a  drift- 
way for  cattle.  The  use  of  a  way  for  pigs  does  not  imply 
a  right  of  way  to  drive  oxen.^ 

And  where  the  way  claimed  was  a  general  right  by  pre- 
scription, it  was  necessary  to  show  a  user  of  it  for  all  pur- 
poses, time  out  of  mind.  But  if  it  is  shown  that  the  de- 
fendant, and  those  under  whom  he  claims,  have  used  the 
way  whenever  they  have  required  it,  it  is  such  evidence  of  a 
general  right  to  use  it  for  all  purposes,  that  a  jury  might 
infer  from  it  such  right.^ 

11.  If  now  we  consider  in  what  cases  prescriptions  may 
be  gained,  and  by  what  means,  it  will  be  found,  in  the  first 
place,  that  prescriptions  can  only  be  for  things  which  are 
the  subjects  of  grant.  And  though  sometimes  the  term 
is  loosely  applied  to  titles  to  corporeal  hereditaments,  when 
used  with  technical  accuracy  it  is  predicated  of  incorporeal 
hereditaments  alone.^ 

12.  To  constitute  a  title,  therefore,  by  prescription,  there 
must  be  a  thing  claimed  which  may  be  granted,  and  a  per- 
son to  whom  a  grant  may  be  made,  and  who  may  be  a  party 
to  such  grant.  And  in  this  consists  one  great  distinction 
between  a  proper  prescription  and  a  custom,  the  latter  being 
applicable  to  rights  by  way  of  easement  which  the  public 
or  the  inhabitants  of  a  particular  locality  may  acquire  by 


1  Ballard  v.  Dyson,  1  Taunt.  279,  288.     See  Co.  Entr.  5,  6,  for  form  of  plead- 
ing a  prescriptive  right  of  way. 

2  Cowling  V.  Higginson,  4  Mees.   &  W.  245.     See  Allan  v.  Gomme,  11 
Adolph.  &  E.  759  ;  Dare  v.  Heatheote,  36  Eng.  L.  &  Eq.  564. 

8  1  Lomax,  Dig.  614 ;  Potter  n.  North,  1  Ventr.  383,  387  ;  Strickler».  Todd,  10 
Serg.  &  R.  69  ;  Carlyon  v.  Lovering,  1  Hurlst.  &  N.  784  ;  Rochdale  Canal  Co.  v. 
Radcliffe,  18  Q.  B.  287,  314  ;  Davis  v.  Brigham,  29  Me.  391  ;  Cortelyou  v.  Van 
Brandt,  2  Johns.  357 ;  Gayetty  v.  Bethune,  14  Mass.  53 ;  Thomas  v.  Marsh- 
field,  13  Pick.  240 ;  M'Cready  v.  Thomson,  Dudley,  131 ;  Golding  v.  Williams, 
Dudley,  92;  Pearsall  ».  Post,  20  Wend.  Ill,  129;  Ferris  v.  Brown,  3  Barb. 
105  ;  2  Sharsw.  Blackst.  264,  note. 
7 
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long  enjoyment,  without  having  been  incorporated,  or  capa- 
ble of  collectively  becoming  grantees  in  any  deed  of  con- 
veyance.^   , 

13.  Prescriptions  and  customs  both  relate  to  incorporeal 
hereditaments,  and  the  main  difference  between  them  is, 
that  prescriptions  are  always  personal,  and  belong  to  some 
person,  using  the  term  in  its  broad  sense  as  including  cor- 
porations, while  customs  are  always  local,  and  predicated  of 
something  to  be  enjoyed  by  individuals  living  in  certain 
districts.  And  accordingly  it  is  said :  "  Another  difference 
was  taken  and  agreed  between  a  prescription,  which  always 
is  alleged  in  the  person,  and  a  custom,  which  always  ought 
to  be  alleged  in  the  land ;  for  every  prescription  ought  to 
have,  by  common  intendment,  a  lawful  beginning ;  but  other- 
wise it  is  of  a  custom,  for  that  ought  to  be  reasonable,  but 
need  not  be  intended  to  have  a  lawful  beginning."  ^  By  this 
it  would  seem  that  "  lawful  beginning  "  must  imply  a  be- 
ginning by  means  of  an  original  grant,  there  being  in  the 
case  of  a  prescription  some  one  capable  of  taking  the  grant, 
whereas  in  case  of  custom  there  are  no  such  grantees 
capable  of  taking,  from  the  very  fact  that  it  belongs  to 
such  and  to  such  only  as  for  the  time  being  belong  to  a 
particular  locality,  not  as  successors  of  persons  gone  before, 
but  as  dwellers  there,  irrespective  of  the  circumstances 
under  which  they  became  such.,  Another  thing  may  be 
repeated  for  the .  purpose  of  explanation.  Prescriptions  are 
often  more  extensive  in  their  operation  upon  the  rights  of 
the  owners  of  estates  out  of  which  they  are  enjoyed,  than 
customs,  since  in  the  case  of  prescriptions  it  is  supposed 
the  parties  in  interest  settled  the  terms  and  extent  of  the 
grant  made  by  the  one  to  the  other,  whereas  in  the  case  of 
customs  no  such  contract  or  agreement  could  have  been 

1  Lockwood  t).  Wood,  6  Q.  B.  50,  64;  Smith  r.  Gatewood,  Cro.  Jac.  152; 
Grimstead  v.  Marlowe,  4  T.  R.  717  ;  Curtis  v.  Keesler,  14  Barb.  511 ;  Perley  v. 
Langley,  7  N.  H.  233.     See  post,  chap.  3,  sect.  10. 

2  Lockwood  V.  Wood,  6  Q.  B.  50,  66 ;  Litt.,  §170  ;  Co.  Litt.  113  6. 
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made,  and  the  law  supplies  the  only  limit,  and  requires 
that  it  should  be  reasonable.  Thus  the  diiference  which 
has  been  spoken  of  between  a  prescription  for  a  profit,  and 
a  claim  of  profit  d  prendre  under  a  custom.  The  court 
hold  such  a  custom  unreasonable,  for  if  one  of  the  dwellers 
in  a  particular  vill  or  neighborhood  may  carry  off  turf, 
soil,  or  other  parts  of  the  land  of  another,  others  may  do 
the  same  without  limit  or  stint,  and  the  effect  may  be  that 
it  may  all  be  carried  away  or  destroyed.^ 

"  That  which  is  a  matter  of  interest,  as  the  taking  a 
profit  from  the  soil,  must  from  its  existence  have  some  per- 
son in  whom  it  is,  and  a  flux  body,  which  has  no  entirety 
or  permanence,  cannot  take  that  interest  which,  by  the  sup- 
position, is  immemorial  and  permanent,  because,  from  its 
nature,  it  cannot  prescribe  for  anything."  ^ 

14.  And  it  may  be  added,  though  already  implied  if  not 
expressly  stated,  that,  in  order  to  establish  a  prescriptive 
right,  it  must  be  claimed  under  and  through  some  one  who 
had  a  right  to  grant  or  create  the  easement  claimed.  Thus, 
where  a  company  were  authorized  by  act  of  Parliament  to 
construct  and  operate  a  canal  for  piiblic  use,  and  the  de- 
fendant erected  a  steam-engine  upon  its  banks,  and  drew 
water  therefrom  for  operating  the  same,  and  to  an  action 
for  doing  this  he  pleaded  a  prescriptive  right,  by  long  enjoy- 
ment, the  court  held  that  such  right  could  not  be  main- 
tained, for  it  implied  an  original  grant  thereof  by  the  com- 
pany to  him,  and  they  had  no  right  to  make  any  such  grant, 
or  to  use  the  water  for  any  purpose  except  for  that  of  a 
canal.* 

15.  Thus,  in  the  case  of  Lockwood  v.  Wood,  the  court 

1  Jones  V.  Robin,  10  Q.  B.  620;  Kogers  v.  Brenton,  Ibid.  26,  60;  Gateward's 
case,  5  Rep.  59 ;  Day  v.  Savadge,  Hob.  85  ;  Co.  Litt.  110,  6,  113  ;  Bell  v.  War- 
dell,  Willes,  202 ;  Cortelyou  v.  Van  Brundt,  2  Johns.  357 ;  Donuell  v.  Clark, 
19  Me.  174;  2  Blackst.  Coram.  263,  264;  ante,  sect.  1,  pi.  6. 

^  Rogers  v.  Brenton,  10  Q.  B.  26,  60;  Day  v.  Savadge,  Hob.  86;  Gateward's 
case,  6  Rep  59. 

8  Rochdale  Canal  Co.  v.  Radcliffe,  18  Q.  B.  287. 
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say :  "  A  custom  which  has  existed  from  time  immemorial, 
without  interruption,  within  a  certain  place,  and  which 
is  certain  and  reasonable  in  itself,  obtains  the  force  of 
a  law,  and  is,  in  effect,  the  common  law  within  that  place 
to  which  it  extends,  though  contrary  to  the  general  law  of 
the  realm."  "  A  custom  that  every  inhabitant  of  ,such  a 
town  shall  have  a  way  over  such  land,  either  to  church  or 
market,"  is  said  to  be  good,  because  "  they  are  an  easement, 
and  no  profit."  And  it  was  held,  in  the  same  case,  that 
"  the  inhabitants  of  B.,"  not  being  incorporated,  could  not 
prescribe  for  an  easement  in  alieno  solo,  nor  claim  it  by  a 
modern  grant.  The  court,  by  way  of  illustration,  cite  the 
case  of  a  custom  for  all  fishermen  within  a  certain  precinct 
to  dry  their  nets  upon  the  land  of  another,  as  being  a  good 
one,  though  a  grant  of  such  an  easement  to  fishermen  with- 
in the  district,  eo  nomine,  would  be  held  void.^ 

And,  in  accordance  with  the  doctrine  above  stated,  the 
language  of  the  court,  in  the  case  last  cited,  is  :  "  In  case 
of  a  custom,  it  is  unnecessary  to  look  out  for  its  origin.  But 
in  case  of  a  prescription,  which  founds  itself  upon  the  pre- 
sumption of  a  grant  that  has  been  lost  by  process  of  time,  no 
prescription  can  have  had  a  legal  origin  where  no  grant 
could  have  been  made  to  support  it."  ^ 

As  will  be  seen  more  fully  hereafter,  inhabitants  of  local- 
ities like  towns  when  incorporated  may  prescribe  for  ease- 
ments in  the  same  way  as  individuals.  But  a  few  cases  are 
cited  below  to  show  the  extent  to  which  inhabitants  of  par- 
ticular localities  may  claim  easements  by  custom,  though 
not  incorporated. 

16.  The  test  seems  to  be  the  reasonableness  or  unreason- 
ableness of  the  claim,  having  reference  to  the  character  and 
condition  of  those  who  are  to  enjoy  the  right  claimed,  and 
to  the  fact  which  forms  a  leading  and  discriminating  distinc- 
tion between  customs  and  prescriptions,  that  while  the  latter 

1  Lockwood  V.  Wood,  6  Q,  B.  50,  65.  2  Seejsost  chap.  3,  sect.  10. 
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may  be  released  or  extinguished  by  the  act  of  those  who  are 
entitled  to  the  right,  the  former  cannot  be,  since  the  right 
attaches  to  whoever,  for  the  time  being,  happens  to  live  or 
dwell  in  a  certain  locality ;  nor  can  one  or  more  of  these 
bind  those  who  may  afterwards  take  their  places,  by  any 
act  of  release  which  they  may  see  fit  to  execute.^ 

And  in  respect  to  what  is  reasonable,  courts  do  not  ex- 
tend the  rights  and  privileges  which  are  valid  by  custom  to 
the  public  at  large,  but  restrict  them  to  such  as  live  or 
dwell  in  particular  neighborhoods.  Thus,  in  Fitch  v.  Raw- 
ling,  it  was  held  that,  though  a  custom  for  all  the  inhab- 
itants of  a  parish  to  enter  upon  a  certain  close  and  play  at 
cricket  was  good,  it  could  not  be  claimed  as  a  good  custom 
for  all  the  people  of  England  to  do  this.  So  it  would  be 
bad  if  the  claim  was  in  favor  of  all  persons  happening  to  be 
in  the  parish  at  the  time  of  their  engaging  in  such  play.^ 

17.  So,  though  there  may  be  a  dedication  of  many  rights 
which  the  public  may  enjoy,  a  right  like  that  to  use  a  land- 
ing-place upon  the  shore  of  navigable  waters  for  depositing 
articles  such  as  wood  and  the  like  cannot  be  claimed  for  the 
public,  nor  for  all  the  inhabitants  of  a  state,  by  prescription 
or  custom.  The  court  in  Pearsall  v.  Post  say :  "  If  sub- 
sequent English  cases  have  allowed  customary  and  pre- 
scriptive rights  to  invade  and  exclusively  enjoy  the  soil  of 
another,  to  permanent  inhabitants  of  a  certain  town,  they 
have  never  extended,  but  uniformly  denied  it  to  the  inhab- 
itants of  the  kingdom  generally None  of  the  English 

cases,  that  I  find,  have  ever  allowed  a  custom  permanently 
to  enjoy  the  soil  of  another,  to  the  inhabitants  of  the  whole 
nation.  On  the  contrary,  they  hold  that  the  English  law 
denies  such  right."  ^  "  The  law  is  well  settled,  that  a  cus- 
tomary accommodation  in  the  lands  of  another,  to  be  good, 

1  Grimstead  v.  Marlowe,  4  T.  E.  717;  Mellor  v.  Spateman,  I  Wms.  Saund. 
341,  note  3. 

^  Fitch  V.  KawHng,  2  H.  Blackst.  393. 

»  Pearsall o. Post,  20  Wend.  Ill,  128;  Manning c.Wasdale,  5  Adolph.  &E.  758. 
7* 
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must  be  confined  to  the  inhabitants  of  a  local  district,  and 
cannot  be  extended  to  the  whole  community  or  people  of 
the  state."  ^  It  was  accordingly  held,  that  the  public  could 
not  gain  a  right  to  deposit  manure,  wood,  and  the  like,  on 
a  public-landing  place  on  the  bank  of  navigable  waters ; 
and  that  no  one  could  claim  such  a  right  except  in  favor  of 
particular  farms,  so  that  whoever  claims  it  by  long  usage 
must  prescribe  in  a  que  estate.^ 

18.  Not  only  must  the  custom  be  reasonable  in  its  subject- 
matter,  but  in  the  mode  of  its  enjoyment,  in  order  to  be  a 
lawful  one.  Thus  it  was  held  that  a  custom  would  not  be 
sustained  by  law,  for  all  the  inhabitants  of  a  certain  town 
or  county  to  walk  or  ride  over  a  certain  close  at  such 
times  of  year  as  the  owner  had  corn  growing  or  standing 
thereon,  because  it  would  tend  to  destroy  the  profits  thereof 
altogether.^ 

So  a  custom  for  the  inhabitants  of  a  place,  or  the  owners 
of  a  particular  estate,  to  pass  over  the  soil  of  another 
wherever  their  convenience  requires  and  where  least  preju- 
dicial to  the  owner,  would  be  an  unreasonable  one,  being 
too  indefinite  and  uncertain.* 

So  a  custom,  in  order  to  be  good,  must  be  in  favor  of 
a  class  of  persons  who  are  susceptible  of  being  identified 
and  ascertained  ;  for  where  a  right  by  custom  was  claimed 
in  favor  of  the  poor  and  indigent  householders  of  a  certain 
village  to  take  rotten  wood,  as  well  as  boughs  of  trees,  in 
a  certain  close,  it  was  held  to  be  bad  on  two  grounds ;  — 
1st,  because  it  was  wholly  undefined  who  came  under  such 
a  description,  and  coiild  avail  themselves  of  it ;  and,  2d,  be- 
cause it  is  a  claim  to  take  the  profits  of  land,  which  can  only 
be  prescribed  for  in  a  que  estate.^ 

Among  the  instances  of  customary  easements,  as  distin- 


1  Post  V.  Pearsall,  22  Wend.  425,  432,  per  Walworih,  Ch. 

2  Ibid.  434  ;  State  v.  Wilson,  42  Me.  9  ;  Gardiner  ».  Tisdale,  2  Wise.  153. 
s  Bell  V.  Wardwell,  Willes,  202. 

*  Jones  V.  Percival,  5  Pick.  485. 
6  Selby  v.  Robinson,  2  T.  R.  758. 
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guished  from  those  by  prescription,  which  have  been  recog- 
nized as  valid,  are  a  right  of  way  to  a  church,^  to  dance 
upon  a  close  for  recreation,^  to  dry  or  mend  fishermen's 
nets  upon  a  close,^  a  right  of  way  to  a  mai-ket,  and  a  right 
to  be  quit  of  toll,  a  right  to  turn  one's  plough  upon  another's 
land,  a  right  of  a  gateway  or  of  a  watercourse,*  a  right  to 
take  water  from  a  spring  or  well  in  another's  land  for  culi- 
nary and  domestic  purposes,^  a  right  to  a  public  landing- 
place  to  land  upon  and  pass  over,  but  not  to  occupy  for 
storage  of  articles.® 

19.  Whatever  may  be  claimed  by  custom  may  also  be 
claimed  by  prescription.'^  But  the  extent  of  the  claim 
which  may  be  made  by  the  latter  is  much  broader  than 
that  by  the  former,  and  this  is  commonly  illustrated  by 
the  general  proposition  that  the  one  extends  to  profits  d 
prendre,  the  other  does  not.* 

Among  the  prescriptions,  but  similar  in  many  respects 
to  rights  by  custom  coming  under  the  class  of  profits  d 
prendre,  are  rights  in  the  inhabitants  of  a  town,  if  incor- 
porated, to  take  sand  or  soil,  stone,  grass,  or  turves  on  an- 
other's land,  such  as  sand,  for  instance,  that  is  washed  up 
by  the  sea ;  ^  or  to  pass  over  land  to  angle  and  fish.^" 

1  Smith  V.  Gatewood,  Cro.  Jac.  152. 

2  Abbot  n.  Weekly,  1  Lev.  176 ;  Bland  v.  Lipscombe,  4  Ellis  &  B.  714,  note  ; 
ante,  sect.  1,  pi.  6. 

'  Baker  v.  Brereman,  Cro.  Car.  418. 

*  Pain  V.  Patrick,  3  Mod.  289,  294 ;  Perley  v.  Langley,  7  N.  H.  233  ;  Com- 
monwealth, w.  Newbury,  2  Pick.  59,  Tper  Putnam,  J. ;  17  Viner,  Abr.  256,  Pre- 
scription, A,  note. 

5  Run  V.  Ward,  4  Ellis  &  B.  702.  Lord  Campbell  cites  Tear  B.  15  Edw.  IV., 
fol.  29,  pi.  7  ;  Weekly  v.  Wildman,  1  Ld.  Raym.  405 ;  Emans  v.  Turnbull,  2 
Johns.  313. 

6  Coolidge  V.  Learned,  8  Pick.  511  ;  Pearsall  ».  Post,  20  Wend.  Ill,  128. 

'  Perley  v.  Langley,  7  N.  H.  233 ;  Cortelyou  v.  Van  Brundt,  2  Johns.  357  ; 
Pearsall  v.  Post,  20  Wend.  Ill,  129. 

8  Hardy  v.  HoUyday,  cited  in  4  T.  R.  718,  719;  1  Wms.  Saund.  341,  note  3  ; 
Gateward's  case,  6  Rep.  59 ;  Waters  a.  Lilley,  4  Pick.  145  ;  Post  v.  Pearsall, 
22  Wend.  425. 

5  Perley  v.  Langley,  7N.  H.  233 ;  Blewett  v.  Tregonning,  3  Adolph.  &  E.  554. 

1"  Waters  v.  Lilley,  4  Pick.  145. 
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But,  in  the  language  of  Maule,  J.,  "A  claim  to  enter 
upon  another  man's  land,  and  dig  a  hole  there,  can  hardly 
be  called  a  profit  d  prendre."'^ 

20.  In  order  to  claim  a  right  oi  profit  d  prendre,  by  the 
inhabitants  of  a  town,  it  must  be  done  by  them  in  their 
corporate  capacity,  and  must  be  prescribed  for  in  a  que 
estate?  But  to  gain  this  right  requires  more  than  the 
individual  acts  of  the  inhabitants.  It  must  be  done  as  a 
corporate  act.  It  was,  accordingly,  held  that  the  taking  of 
sea-weed,  or  landing  upcm  a  beach  by  individual  inhabitants 
of  a  town,,  was  no  evidence  of  a  prescriptive  right  to  do 
this  in  their  corporate  capacity.^ 

In  respect  to  the  distinction  between  easements,  properly 
so  called,  and  a  profit  d  prendre,  when  claimed  by  indi- 
viduals, it  is  said  by  Walworth,  Ch.,  that  "  such  easements 
are  either  personal,  and  confined  to  an  individual  for  life 
merely,  or  are  claimed  in  reference  to  an  estate  or  inter- 
est of  the  claimant  in  other  lands  as  the  dominant  tene- 
ment ;  for  a  profit  d  prendre  in  the  land  of  another,  when 
not  granted  in  favor  of  some  dominant  tenement,  cannot 
properly  be  said  to  be  an  easement,  but  an  interest  or 
estate  in  the  land  itself."* 

But  an  easement  like  that  of  taking  water  from  a  spring 
or  well  on  another's  land  is  not  a  profit  d  prendre,  though 
an  interest  in  land  and  an  incorporeal  hereditament,  and 
would  be  the  subject  of  grant  or  prescription,  and  might 
be  prescribed  for  by  reason  of  occupying  an  ancient  mes- 
suage, though  the  prescription  must  always  be  laid  in 
him  who  has  the  inheritance.^    But  one  cannot  prescribe 

1  Peter  v.  Daniel,  5  C.  B.  568. 

'^  Grimstead  v.  Marlowe,  4  T.  R.  718,  per  Kenyan,  C.  J.;  Abbot  v.  "Weekly, 
1  Lev.  176;  Hardy  v.  Hollyday,  cited  in  4  T.  E.  719;  Perley  o.  Langley, 
7  N.  H.  233. 

8  Sale  V.  Pratt,  19  Pick.  191  ;  Green  v.  Chelsea,  24  Pick.  71. 

'  Post  p.  Pearsall,  22  Wend.  425,  432  ;  ante,  sect.  1,  pi.  7,  12.  See  Ferris  ». 
Brown,  3  Barb.  105. 

''Manning  v.  Wardale,  5  Adolph.  &  E.  758;    Tyler  v.  Bennett,  Ibid.  377 ; 
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except  in  his  own  person  for  an  easement  proper,  in  gross, 
since  sucli  a  right  cannot  be  created  by  grant  so  as  to  be 
assignable  or  inheritable. ^ 

21.  And  if  one  prescribes  in  a  que  estate,  he  can  claim 
nothing  under  his  prescription  but  such  things  as  are  inci- 
dent, appendant,  and  appurtenant  to  lands.^ 

In  Wickham  v.  Hawker  it  was  held  that  the  liberty  of 
fowling,  hawking,  and  fishing,  where  one  takes  fish  to  his 
own  use,  are  profits  a  prendre,  and  by  a  grant  to  one  and 
his  heirs  of  either  of  those  rights,  it  may  be  exercised  by 
Mm  or  his  servants.  Whereas,  a  personal  license  to  hunt 
and  the  like  could  only  be  exercised  by  the  party  himself 
to  whom  it  was  given. ^ 

22.  Whether  one  can  set  up  a  claim  to  a  right  in  anoth- 
er's land,  both  by  prescription  and  by  custom,  or  must  rely 
upon  one  as  being  inconsistent  with  a  claim  by  the  other, 
was  a  question  which  Demnan,  C.  J.,  declined  to  answer  in 
Blewett  V.  Tregonning.*  But  in  Kent  v.  Waite^  the  court 
use  this  language :  "  It  has  been  urged  that  the  evidence 
proved  a  custom,  and  not  a  prescriptive  right ;  but  we  think 
it  proved  both  a  prescriptive  title  in  the  plaintiff  and  a  right 
by  custom  in  others,  and  their  rights  are  not  inconsistent. 
Different  persons  may  have  a  right  of  way  over  the  same 
place  by  different  titles,  one  by  grant,  another  by  prescrip- 
tion, and  a  third  by  custom,  and  each  must  plead  his  own 
title  ;  and  if  he  proves  it,  it  is  sufficient,  although  he  may 
also  prove  a  title  in  another,  provided  the  titles  are  distinct 
and  not  inconsistent." 


Perley  v.  Langley,  7  N.  H,  233 ;  Co.  Litt.  121a;  2  Sharsw.  Blackst.  264,  note  ; 
Pain  V.  Patrick,  3  Mod.  289,  294  ;  Smith  v.  Kinard,  2  Hill,  So.  C.  642 ;  Baker 
V.  Brereman,  Cro.  Car.  419. 

1  Ackroyd  v.  Smith,  10  C.  B,  164,  187.    But  see  White  v.  Crawford,  10  Mass. 
183,  as  to  ways  in  gross,  and  ante,  p.  8. 

2  Donnell  v.  Clark,  19  Me.  174 ;  Ackroyd  v.  Smith,  10  C.  B.  164, 188. 
»  Wickham  v.  Hawker,  7  Mees.  &  W.  63. 

*  Blewett  V.  Tregonning,  3  Adolph.  &  E.  554. 
6  Kent  V.  Waite,  10  Pick.  138. 
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Bearing  in  mind  that  it  is  now  settled  beyond  a  doubt 
that  the  inhabitants  of  a  town,  in  their  corporate  capacity, 
are  capable  of  taking  an  easement  or  other  incorporeal  he- 
reditament, and  that  they  may  become  seized  of  a  right  by 
grant,  prescription,  or  reservation,^  the  following  language  of 
the  court,  in  Perley  v.  Langley,^  presents,  perhaps,  as  good  a 
summary  of  the  law,  as  it  bears  upon  the  distinction  between 
pubUc  rights  claimed  by  custom  and  like  rights  claimed  by 
prescription,  and  such  as  are  claimed  by  individuals,  as  can 
be  readily  found.  "  If  these  rights  are  common  to  any 
manor,  district,  hundred,  parish,  or  county,  as  a  local  right, 
they  are  holden  as  a  custom.  If  the  same  rights  are  limited 
to  an  individual  and  his  descendants,  to  a  body  politic  and 
its  successors,  or  are  attached  to  a  particular  estate,  and  are 
only  exercised  by  those  who  have  the  ownership  of  such  es- 
tate, they  are  holden  as  a  prescription,  which  prescription  is 
either  personal  in  its  character  or  is  a  prescription  in  a  que 
estate." 

23.  Like  a  custom,  a  prescription  to  be  good  must  be  a 
reasonable  one.  Thus  where  one  owning  a  brick-kiln  un- 
dertook to  justify  carrying  away  from  another's  land  a  quan- 
tity of  clay,  under  a  prescriptive  right  to  dig  and  carry  away 
therefrom,  clay  indefinitely  as  to  quantity,  it  was  held  to  be 
bad,  as  it  was  virtually  prescribing  for  a  right  to  carry 
away  the  entire  close.^  So  where  one  owning  a  mine  un- 
dertook to  claim  a  prescriptive  right  to  excavate  coal,  though 
by  so  doing  he  undermined  and  injured  an  ancient  dwelling- 
house,  it  was  held  that  it  could  not  be  siistained,  because  it 
was  not  to  be  presumed,  in  the  absence  of  positive  evidence 
of  a  grant,  that  the  tenant  of  such  a  house  would  ever  have 


1  Commonwealth  v.  Low,  3  Pick.  408  ;  Valentine  v.  Barton,  22  Pick.  75  ; 
Green  v.  Chelsea,  24  Pick.  71  ;  Rose  v.  Bann,  21  N.  Y.  275  ;  Smith  v.  Kinard, 
2  Hill,  So.  C.  642  ;  Hardy  v.  HoUyday,  cited  in  4  T.  R.  718,  719;  Avery  v. 
Steward,  1  Cush.  496. 

2  Perley  v.  Langley,  7  N.  H.  235. 

8  Clayton  v.  Corby,  5  Q.  B.  415,  422;  Wilson  v.  "Willes,  7  East,  121. 
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come  into  such  an  agreement,  it  being  unreasonable  from  its 
being  destructive  in  its  effect.^  So  a  right  cannot  be  claimed 
by  prescription  to  pass  over  another's  estate  in  several  dif- 
ferent directions,  to  suit  the  convenience  of  him  who  claims 
the  right  of  way.^ 

As  nothing  but  incorporeal  hereditaments  can  be  claimed 
by  prescription,  it  was  held  that  a  man  could  not  prescribe 
for  a  right  to  erect  a  building  on  another  man's  land  for  the 
purpose  of  fishing  in  the  adjacent  waters,  nor  for  a  right  to 
'  use  a  saw-mill  on  another's  land.  Such  rights  are  not  the 
subjects  of  prescription,  in  the  sense  in  which  the  term  is 
properly  applied,  and  an  exclusive  right  to  possession  of 
land  cannot  be  established  by  prescription.^ 

But  a  right  to  convey  water  across  the  land  of  another 
to  one's  mill  is  an  incorporeal  hereditament,  for  an  injury 
to  which  trespass  qu.  cl.  would  not  lie.* 

One  might  prescribe  for  the  privilege  of  taking  coals  for 
use  in  another's  land,  but  he  could  not  prescribe  for  a  vein 
of  coal  itself  lying  in  another's  land.^ 

And  it  is  no  answer  to  a  claim  of  way  by  prescription, 
that  the  claimant  has  another  way  to  the  premises.^ 

It  may  be  remarked,  in  passing,  that,  in  setting  forth  a 
claim  of  an  easement  by  prescription,  the  same  particu- 
larity should  be  observed  as  if  the  person  claimed  by  ex- 
press grant.'^ 

A  tenant  at  will  or  for  years  may  prescribe  for  a  right 


^  Hilton  V.  Granville,  5  Q.  B.  701,  730.  See  Eowbotham  v.  Wilson,  6  Ellis 
&  B.  593 ;  s.  c,  8  H.  of  L.  Gas.  348 ;  Humphries  v.  Brogden,  12  Q.  B.  739. 

2  Jones  V,  Percival,  5  Pick.  485  ;  Brice  v.  Randall,  7  Gill  &  J.  349 ;  Holmes 
V.  Seeley,  19  "Wend.  507. 

8  Cortelyou  n.  Van  Brundt,  2  Johns.  357 ;  Ferris  v.  Brown,  3  Barb.  105  ; 
Donnell  v.  Clark,  19  Me.  174;  2  Sharsw.  Blackst.  263,  264,  note. 

'  Baer  v.  Martin,  8  Blaekf.  317. 

5  "Wilkinson  v.  Proud,  11  Mees.  &"W.  33. 

^  Staple  ».  Heydon,  6  Mod.  1  ;  Com.  Dig.,  Chimin. 

'  "Wright  V.  Kattray,  1  East,  377,  per  Dodderidge  ;  Sloman  v.  "West,  Palm. 
387  ;  post,  chap.  6,  sect.  2,  nl.  16. 
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of  way,  but  it  must  be  done  in  the  name  of  his  landlord, 
the  tenant  of  the  fee.-^ 

24.  In  considering  user  and  enjoyment  as  evidence  of 
the  possession  of  a  prescriptive  right,  it  will  be  proper  to 
inquire  what  the  nature  and  character  of  such  use  must 
be,  in  order  to  constitute  such  evidence,  before  attempting 
to  apply  the  same  to  the  different  classes  of  easements. 

In  the  first  place,  the  possession  or  enjoyment  of  what  is 
claimed  must  be  long  continued  as  well  as  peaceable, — 
"  lon^us  usus,  nee  per  vim,  nee  elani,  nee  precario."  ^ 

What  shall  be  taken  to  be  a  sufficiently  long  period  of 
use  or  enjoyment  to  create  a  prescription  or  presumptive 
grant,  in  the  modern  use  of  the  term,  is  understood  to 
correspond  with  the  local  period  of  limitation  for  quieting 
titles  to  land.^  In  England  it  is  twenty  years.*  So  it  is  in 
South  Carolina,^  New  Jersey,®  North  Carolina,'^  Alabama,^ 
Kentucky,^  Maine,!"  Massachusetts,"  and  New  York.^  In 
New  Hampshire,  Rhode  Island,  Delaware,  Virginia,  Mis- 
sissippi, Missouri,  Indiana,  Illinois,  Wisconsin,  and  Florida 
the  rule  would  be  the  same,  if,  as  is  doubtless  the  case, 
the  period  of  prescription  and  limitation  as  to  lands  is  the 
same.!^ 

In  Vermont  it  is  fifteen  years.^*     So  in  Connecticut.-^^ 


1  Smith  V.  Kinard,  2  Hill,  So.  C.  642. 

2  Bract.,  fol.  222  6;  Co.  Litt.  114  a  ;  Thomas  v.  Marshfield,  13  Pick.  240. 

5  1  Greenl.  Bv.,  ^11,  note;  Sherwood  v.  Burr,  4  Day,  244. 
*  "Wright  V.  Howard,  1  Sim.  &  S.  l90,  203. 

6  Cuthbert  v.  Lawton,  3  M'Cord,  194. 
6  Campbell  v.  Smith,  3  Halst.  140. 

'  Felton  V.  Simpson,  11  Ired.  84. 
8  Stein  V.  Burden,  24  Ala.  130. 
8  Manier  v.  Myers,  4  B.  Monr.  514. 
w  Rev.  Stat.  c.  147,  §  14 ;  Pierre  v.  Fernald,  26  Me.  436. 

11  Sargent  v.  Ballard,  9  Pick.  251. 

12  Parker  v.  Foote,  19  Wend.  309  ;  Miller  v.  Garlock,  8  Barb.  153. 
w  Angell,  Limit.,  4th  ed.,  Appendix  ofStatutes. 

1*  Rogers  v.  Page,  Brayt.  169. 
15  Sherwood  v.  Buit,  4  Day,  244. 
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In  Texas  it  is  two  years.^  So  in  Louisiana,^  Arkansas, 
and  lowa.^ 

In  Pennsylvania  it  is  twenty-one  years.*  So  in  Ohio.^  In 
Georgia  and  Tennessee  the  period  is  seven  years.^  In  Michi- 
gan it  is  twenty-five  years,®  and  in  California  five.® 

The  earliest  case  in  Massachusetts  in  which  the  doctrine 
of  twenty  years'  enjoyment  was  allowed  as  evidence  of  a 
grant  of  an  easement  was  Hill  v.  Crosby .'' 

The  doctrine  upon  the  subject  maintained  by  the  Supreme 
Court  of  the  United  States  is  thus  stated :  "  In  general,  it 
is  the  policy  of  courts  of  law  to  limit  the  presumption  of 
grants  to  periods  analogous  to  those  of  limitations,  in  cases 
where  the  statute  does  not  apply."  ^ 

By  the  law  of  France,  possession  and  enjoyment  of  con- 
tinuous and  apparent  easements  for  the  period  of  thirty 
years  create  a  prescriptive  title  to  the  same.^ 

25.  But  no  time  of  enjoyment  less  than  the  term  of  pre- 
scription can  give  one  a  right  of  easement  in  the  land  of 
another,  or  raise  any  presumption  in  favor  of  such  a  right. 
In  one  case,  cited  below,  the  enjoyment  and  acquiescence 
had  been  for  nineteen  years ;  in  another,  between  fifteen 
and  twenty  years  .^^ 

There  must,  moreover,  be  what  answers  in  law  to  an 


1  Haas  ».  Choussard,  17  Texas,  588. 

2  Delahonssaye  «.  Judice,  13  La.  Ann.  587. 

^  Angell,  Limit.,  4th  ed..  Appendix  of  Statutes. 

*  Okeson  v.  Patterson,  29  Penn.  St.  22. 

s  Angell,  Limit.,  4th  ed.,  Appendix  of  Statutes. 

6  Ibid. 

7  Hill  V.  Crosby,  2  Pick.  467. 

8  Eicard  v.  "Williams,  7'Wheat.  110. 

9  2  Foumel,  Traits  des  Servitudes,  338,  §  221  ;  Code  Nap,,  Art.  690. 

10  Gayetty  v.  Bethune,  14  Mass.  49,  55;  Campbell  v.  Smith,  3  Halst.  140; 
Prescott  B.  Phillips,  cited  6  East,  213;  King  v.  Tiffany,  9  Conn.  162;  Gilmau 
V.  Tilton,  5  N.  H.  231 ;  Dyer  v.  Depui,  5  Whart.  586  ;  Haight  ».  Price,  21  N. 
Y.  241 ;  Thurston  v.  Hancock,  12  Mass.  220;  Green  v.  Chelsea,  24  Pick.  71 ; 
Lawton  v.  Rivers,  2  M'Cord,  445 ;  Jeter  v.  Mann,  2  Hill,  So.  C.  641  ;  Stuyve- 
sant  V.  Woodruff,  1  N.  J.  133. 
8 
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actual  enjoyment,  in  order  to  create  a  prescription.  It  is 
laid  down  as  an  invariable  maxim  by  writers  upon  the 
civil  law,  Tantum  prcescriptum,  quantum  possessum.  Pre- 
scription acquires  for  the  possessor  precisely  what  he  has 
possessed,  but  nothing  beyond  that.  Prescriptiones  tan- 
tum habent  de  potentia  quantum  habent  de  actu.  The  pos- 
session, therefore,  of  a  part  only  of  a  divisible  thing  is 
not  the  possession  of  the  whole.^ 

26.  In  the  next  place,  the  use  and  enjoyment  of  what  is 
claimed  must  have  been  adverse,  under  a  claim  of  right, 
exclusive,  continuous,  uninterrupted,  and  with  the  knowl- 
edge and  acquiescence  of  the  owner  of  the  estate  in,  over, 
or  out  of  which  the  easement  prescribed  for  is  claimed, 
and  while  such  owner  was  able,  in  law,  to  assert  and  enforce 
his  rights,  and  to  resist  such  adverse  claim,  if  not  well 
founded.  And  it  must,  moreover,  be  of  something  which 
one  party  could  have  granted  to  the  other.  Out  of  the 
numerous  cases  that  might  be  cited  to  sustain  the  above 
proposition,  in  part  or  as  a  whole,  a  few  have  been  selected 
as  a  matter  of  convenient  reference.^ 

27.  In  analyzing  the  essential  requisites  to  the  gaining  of 
a  right  by  prescription,  by  adverse  is  meant  that  it  was  not  a 
matter  of  permission  asked  by  the  one  party  and  granted  by 
the  other,  for  an  adverse  right  of  easement  cannot  grow  out 
of  a  mere  permissive  enjoyment.^ 

1  3  Toallier,  Droit  Civil  Franfais,  485 ;  post,  sect.  39. 

'^  Colvin  V.  Burnet,  17  Wend.  564;  Luce  v.  Carley,  24  Wend.  451  ;  Sargent 
V.  Ballard,  9  Pick.  251,  255 ;  Gayetty  v.  Bethune,  14  Mass.  49,  55  ;  Parker  v. 
Poote,  19  Wend.  309,  313 ;  Hart  v.  Vose,  Ibid.  365  ;  Stokes  v.  Appomatox 
Co.,  3  Leigh,  318;  Golding  v.  Williams,  Dudley,  92;  Arnold  v.  Stevens,  24 
Pick.  106  ;  Yard  r.  Ford,  2  Wms.  Saand.  175  d,  note;  3  Dane,  Abr.  251,  252; 
Watkins  v.  Peck,  13  N.  H.  360 ;  Thomas  v.  Marshfield,  13  Pick.  240 ;  Tickle  v. 
Brown,  4  Adolph.  &  E.  369 ;  Bradbury  v.  Grinsell,  cited  2  Wms.  Saund.  175  li; 
Olney  v.  Gardner,  4  Mees.  &  W.  496 ;  Miller  v.  Garlock,  8  Barb.  153  ;  Mebaue 
V.  Patrick,  1  Jones,  No.  C.  23 ;  Ingraham  v.  Hough,  Ibid.  39 ;  Esling  ».  Wil- 
liams, 10  Penn.  St.  126. 

'  Bachelder  v.  Wakefield,  8  Cush.  243;  Howard  v.  O'Neill,  2  Allen,  210; 
Medford  v.  Pratt,  4  Pick.  222 ;  Kilburn  v.  Adams,  7  Mete.  33 ;  Gayetty  v. 
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It  is  an  important  circumstance,  in  determining  whether 
the  user  of  the  right  claimed  is  adverse  or  not,  that  it  is 
contrary  to  the  interest  of  tlie  owner  of  the  land.^ 

If,  therefore,  it  appears  that  the  enjoyment  has  been  by 
permission  asked,  or  for  a  rent  paid,  or  other  equivalent 
acts  done  by  the  one  exercising  the  privilege,  showing  that 
it  was  not  done  adversely  or  under  a  claim  of  right,  it 
effectually  rebuts  the  presumption  of  a  grant.  Thus  an 
offer,  within  the  twenty  years,  by  the  claimant  of  the  ease- 
ment, to  purchase  the  right  of  the  owner  of  the  land,  was 
held  to  be  an  act  of  this  character.^  And  the  language  of 
the  court  of  New  York  upon  the  point  is  very  significant 
and  strong :  —  "It  is  well  known  that  a  single  lisp  of  ac- 
knowledgment by  a  defendant  that  he  claims  no  title,  fas^ 
tens  a  character  upon  his  possession  which  makes  it  un- 
available for  ages."  ^ 

"  There  must  be  an  adverse  possession  or  assertion  of 
right,  so  as  to  expose  the  party  to  an  action,  unless  he  had  a 
grant ;  for  it  is  the  fact  of  his  being  thus  exposed  to  an  action, 
and  the  neglect  of  the  opposite  party  to  bring  suit,  that  is 
seized  upon  as  the  ground  for  presuming  a  grant  in  favor 
of  long  possession  and  enjoyment,  upon  the  idea  that  this 
adverse  state  of  things  would  not  have  been  submitted  to  if 
there  had  not  been  a  grant."* 

Thus  in  Doe  v.  Wilkinson,  which,  though  not  a  case  of 
easement,  illustrates  the  principle  above  stated,  the  defend- 
ant had  been  in  possession  of  a  parcel  of  land  which  he 
enclosed  over  thirty  years  previous  to  1822.  In  1808  the 
plaintiff  purchased  it  of  the  true  owner,  and  in  1816  called 
on  the  defendant  to  pay  him  sixpence  as  rent,  and  the  de- 


Bethune,  14  Mass.  50;  Tickle  v.  Brown,  4  Adolph.  &  E.  369 ;  Hall  v.  M'Leod, 
2  Mete.  Ky.  98 ;  Ingraham  i>.  Hough,  1  Jones,  No.  C.  39. 

1  Arnold  v.  Stevens,  24  Pick.  106. 

2  Watkins  v.  Peck,  13  N.  H.  360. 

8  Colvin  V.  Burnet,  17  Wend.  564.    See  Betts  v.  Davenport,  13  Conn.  286. 
*  Felton  V.  Simpson,  11  Ired.  84  ;  Mebane  v.  Patrick,  1  Jones,  No.  C.  23. 
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fendant  paid  it  three  times.  In  an  action^  to  recover  the 
land  in  1822,  the  court  held  this  payment  of  rent  conclusive 
evidence  that  the  occupation  by  the  tenant  was  a  permis- 
sive one,  and  that  he  was  the  plaintiff's  tenant.^ 

So  the  yielding  by  the  owner  of  the  dominant  estate  to 
the  demand  of  the  owner  of  the  servient  one,  that  he 
should  forbear  to  exercise  the  right  claimed  during  the  pe- 
riod of  alleged  enjoyment  under  which  the  claim  is  made, 
would  rebut  the  idea  that  such  enjoyment  was  adverse 
under  a  claim  of  right.  Thus  where  the^  owner  of  a  lower 
mill  had  been  accustomed,  during  a  state  of  low  water,  to 
place  flash-boards  upon  his  dam,  and  continued  this  usage 
for  more  than  twenty  years,  but  during  these  years  had 
complied  with  the  requirements  of  the  owner  of  an  upper 
mill  to  remove  them,  at  times,  and  did  not  claim  a  right 
to  maintain  them  to  the  injury  of  the  upper  mill,  it  negar 
tived  the  claim  of  a  prescriptive  right  to  enjoy  the  use  of 
such  fl.ash-boards.2 

28.  But  though  a  right  of  way  cannot  be  gained  by  the 
parol  agreement  of  him  who  creates  it,  yet  where,  under 
such  agreement,  the  owner  of  the  dominant  estate  used 
the  way  thiis  created  for  twenty  years,  and  the  same  was 
acquiesced  in  by  the  owner  of  the  servient  estate,  it  was 
held  to  be  such  an  exercise  of  the  way,  under  a  claim 
of  right,  as  to  gain  thereby  a  prescriptive  right  to  the 
same.^ 

And  it  is  no  objection  to  gaining  an  easement  by  pre- 
scription, that  the  same  was  originally  granted  or  bargained 
for  by  parol.  That  the  use  began  by  permission  does  not 
affect  the  prescriptive  right,  if  it  has  been  used  and  ex- 
ercised for  the  requisite  period,  under  a  claim  of  right  on 
the  part  of  the  owner  of  the  dominant  tenement.     Land 

1  Doe  V.  Wilkinson,  3  Barnew.  &  C.  413  ;  Lisle's  Lessee  v.  Harding,  cited  in 
Buller,  K  P.  104.     See  also  Church  v.  Burghardt,  8  Pick.  327. 
^  Sumner  v.  Tileston,  7  Pick.  198. 
8  Ashley  v.  Ashley,  4  Gray,  197. 
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itself  may  be  gained  in  that  way,  as  well  as  an  easement 
in  it.i 

In  Monmouth  Canal  Co.  v.  Harford,  Lord  Lyndhurst 
says :  "  The  simple  issue  is,  whether  there  has  been  a  con' 
tinued  enjoyment  of  the  way  for  twenty  years,  and  any  evi- 
dence negativing  this  is  admissible.  Every  time  that  the 
occupiers  asked  for  leave,  they  admitted  that  the  former 
license  had  expired,  and  that  the  continuance  of  the  en- 
joyment was  broken."^ 

And  in  Golding  v.  Williams  the  language  of  the  court 
is :  "  The  use  must  be  adverse,  and  such  as  would  show  that 
no  one  could  dispute  the  exercise  of  it."  ^ 

29.  An  enjoyment  of  a  thing  may  be  continued  long 
enough  in  respect  to  time,  and  yet  under  such  circum- 
stances as  to  rebut  the  idea  of  its  being  an  adverse,  though 
not  permissive  user.  Thus  where  a  party  owned  land  ad- 
joining a  beach  which  he  depastured,  but,  there  being  no 
fence  between  his  land  and  the  beach,  his  cattle  were  ac- 
customed to  pass  on  to  the  beach,  and  thence  over  the  ad- 
joining beaches  which  were  unfenced,  it  was  held  not  to 
be  such  an  adverse  enjoyment  of  a  right  to  run  upon  these 
beaches  as  to  gain  a  prescriptive  right  thereby,  since  it  was 
in  no  way  injurious  to  the  rights  of  the  owners  of  the 
beaches,  nor  likely  to  produce  resistance  or  opposition.* 

So  no  one  will  acquire  a  title  by  prescription,  by  pastur- 
ing his  cattle  on  an  open  common,  training-field,  or  high- 
way ;  for,  these  being  kept  open  for  public  use,  no  one  by 
using  them  can  raise  any  presumption  of  a  particular  grant 
in  his  favor.^ 

In  accordance  with  this  idea,  that  the  enjoyment  of  a 

1  Arbackle  v.  Ward,  29  Vt.  43,  52.     See  Sumner  v.  Stevens,  6  Mete.  337. 

2  MonmoQth  Canal  Co.  v.  Harford,  1  Crompt.  M.  &  K.  631.     See  Church  v. 
Burghardt,  8  Pick.  327. 

"  Golding  V.  Williams,  Dudley,  92. 

*  Donnell  v.  Clark,  19  Me.  174,  183  ;  Thomas  v.  Marshfield,  13  Pick.  240. 

'  Thomas  v.  Marshfield,  13  Pick.  240  ;  First  Parish  in  Gloucester  v.  Beach, 

2  Pick.  60,  note. 

8* 
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thing  by  one  cannot  be  held  to  be  adverse  to  another  who 
is  in  no  way  injured  thereby,  especially  if  he  is  not  cog- 
nizant of  such  enjoyment ;  where  one  raised  water  upon  his 
land  which  percolated  into  the  land  of  an  adjoining  pro- 
prietor, but  did  no  harm  to  the  same,  nor  was  the  fact 
known  to  the  land-owner  until  he  had  occasion  to  build 
upon  it,  when,  upon  beginning  to  excavate  the  same,  he 
found  that  the  water  beneath  the  surface  interfered  with  his 
occupying  his  land,  it  was  held  that,  though  this  raising 
of  the  water  had  been  long  continued,  no  prescriptive  right 
to  continue  it  had  thereby  been  acquired,  since  prescrip- 
tion does  not  begin  till  the  act  by  which  it  is  claimed  has 
begun  to  work  some  injury  to  the  right  of  the  other  party, 
of  which  he  might  be  cognizant.^ 

30.  It  is  not,  however,  necessary  to  show  that  the  act 
which  forms  the  basis  of  the  prescription  did  any  actual 
damage  to  the  party  against  whom  it  is  claimed,  provided 
it  was  an  invasion  of  his  right.^ 

31.  And  if  there  has  been  the  use  of  an  easement  for 
twenty  years  unexplained,  it  will  be  presumed  to  be  under 
a  claim  of  right,  and  adverse,  and  be  sufficient  to  establish  a 
title  by  prescription,  and  to  authorize  the  presumption  of 
a  grant,  unless  contradicted  or  explained.^ 

Accordingly  the  court,  in  Garrett  v.  Jackson,  say :  "  Where 

1  Cooper  V.  Barber,  3  Taunt.  99 ;  ante,  pi.  4.  See  also  Cooper  v.  Smith,  9 
Serg.  &  R.  33. 

■'  Bolivar  Mg.  Co.  v.  Neponset  Mg.  Co.,  16  Pick.  241,  247 ;  Bliss  v.  Rice,  17 
Pick.  23  ;  Hobsou  v.  Todd,  4  T.  R.  71 ;  Atkins  v.  Bordman,  2  Mete.  457  ;  Par- 
ker v.  Foote,  19  Wend.  309,  314  j  Hastings  u.  Livermore,  7  Gray,  194;  post, 
chap.  6,  sect.  2,  pi.  1 . 

8  Miller  v.  Garlock,  8  Barb.  153 ;  Chalk  v.  M'Alily,  11  Rich.  153 ;  Williams 
V.  Nelson,  23  Pick.  141,  147;  Yard  v.  Ford,  2  Wms.  Saund.  172;  Blake  v.  Ev- 
erett, 1  Allen,  248;  Ricard  v.  Williams,  7  Wheat.  59,  109;  Hammond  v.  Zeli- 
ner,  21  N.  Y.  118  ;  Bolivar  Mg.  Co.  </.  Neponset  Mg.  Co.,  16  Pick.  241 ;  Col- 
vin  B.  Burnet,  17  Wend.  564  ;  Olney  v.  Fenner,  2  R.  I.  211 ;  Pue  v.  Pue,  4  Md. 
Ch.  Dec.  386;  Esling  ».  Williams,  10  Penn.  St.  126;  Steffy  v.  Carpenter,  37 
Penn.  St.  41 ;  Worrall  v.  Rhoades,  2  Whart.  427  ;  Garrett  v.  Jackson,  20  Penn. 
St.  331 ;  Ingraham  v.  Hough,  1  Jones,  No.  C.  39. 
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one  uses  an  easement  whenever  he  sees  fit,  without  asibing 
leave,  and  without  objection,  it  is  adverse,  and  an  uninter- 
rupted  adverse  enjoyment  for  twenty-one  years  is  a  title 

which  cannot  be  afterwards  disputed The  owner  of 

the  land  has  the  burden  of  proving  that  the  use  of  the  ease- 
ment was  under  some  license,  indulgence,  or  special  con- 
tract inconsistent  with  a  claim  of  right  by  the  other  party."  ^ 

But  to  bring  a  case  within  the  principle  above  stated,  it 
is  apprehended  that  it  must  clearly  be  such  a  use  as  would 
be  the  invasion  of  another's  property  in  a  manner  indicating 
a  claim  of  right  on  the  part  of  one  party,  and  a  yielding  to 
such  right  by  the  other.  Thus  in  Miller  v.  Garlock  the 
right  used  was  that  of  a  private  way,  and  in  Chalk  v. 
M'Alily  it  was  that  of  setting  back  water  upon  another's 
land  by  a  permanent  dam.  But  where  one  had  exercised 
the  right  to  pass  over  an  open  piece  of  ground  around  a 
public  academy,  to  his  own  house,  whenever  he  pleased,  and 
this  was  done  by  the  proprietors  of  the  academy  and  other 
people  generally  whenever  they  had  occasion,  it  was  held  to 
be  a  permissive  and  not  an  adverse  use  as  to  the  owners 
of  the  land.  Nor  did  it  make  any  difference,  that  the  owner 
of  the  house  crossed  the  land  in  one  uniform  track,  provided 
the  same  be  not  wrought  by  him  into  a  way  for  his  distinct 
and  separate  use.^ 

And  it  has  accordingly  been  held,  that,  under  the  statute 
of  2  &  3  William  IV.  c.  71,  §  5,  it  would  be  no  allegation 
of  a  prescriptive  right  of  way,  to  aver  in  a  plea,  simply, 
that  the  same  had  been  enjoyed  for  twenty  years.  In  order 
to  avail  as  such,  it  must  be  alleged  to  have  been  done 
"  as  of  right."  ^ 

And  the  mere  enjoyment  of  what  is  in  the  nature  of  an 
easement  in  favor  of  one  parcel  in  or  over  another  parcel  of 

1  Garrett  v.  Jackson,  20  Penn.  St.  331. 
^  Kilburn  v.  Adams,  7  Mete.  33 ;  see  ante,  pi.  31,  note. 
*  Holford  V.  Hankinson,  5  Q.  B.  584  ;  Olney  v.  Gardiner,  4  Mees.  &  W.  496. 
See  Mebane  v.  Patrick,  1  Jones,  No.  C.  23. 
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land,  for  the  requisite  period  of  time,  will  not,  under  the 
statute  of  2  &  3  William  IV.,  gain  a  prescriptive  right,  if, 
during  any  portion  of  that  time,  both  tenements  have  been 
in  the  occupation  of  the  same  person.^ 

Upon  the  same  principle,  where  one  owns  land  adjoinmg 
a  highway,  the  soil  of  which  belongs  to  another,  and  occu- 
pies it  by  laying  wood,  logs,  or  other  materials  upon  it,  in 
front  of  his  land,  he  would  not,  by  such  use,  acquire  an 
easement  against  the  owner  of  the  soil  of  the  highway.  It 
would  be  considered  permissive  on  the  part  of  the  public, 
and  not  adverse  to  the  owner  of  the  soil,  and  one  reason 
would  be,  that  he  had  not  the  right  of  possession  during  the 
time.^ 

32.  It  is  upon  the  ground  above  stated,  that  the  use  is 
neither  an  injury  to  the  owner  of  the  land,  nor  evidence  of 
any  assertion  of  a  right  adverse  to  him,  that  the  courts  of 
South  Carolina  have  repeatedly  held  that  no  one  gains  an 
easement  of  way  or  of  hunting  on  another's  land  which  is 
wild  and  unenclosed,  by  travelling  across  or  hunting  over  it, 
such  use  by  the  public  being  regarded  as  a  permissive  one, 
from  the  condition  of  the  coiintry,  and  the  general  under- 
standing of  the  people  who  enjoy  it,  unless  evidence  is  of- 
fered to  give  a  different  character  to  such  use.^ 

It  does  not  depend  upon  the  land  being  unenclosed,  but 
upon  the  intention  with  which  the  act  of  passing  over  it  is 
done,  as  indicated  by  the  nature  of  the  use.  K  one  were 
notoriously  to  use  a  way  across  the  unenclosed  or  forest  land 
of  another  from  a  highway  to  his  own  premises,  not  casually, 
as  in  hunting  or  simply  travelling  across  it,  but  for  purposes 

1  Harbridge  v.  Warwick,  3  Exch.  552. 

^  Parker  v.  rramingham,  8  Mete.  260. 

8  Rowland  v.  Wolfe,  1  Bailey,  56 ;  Lawton  v.  Eivers,  2  M'Cord,  445 ;  Turn- 
bull  V.  Elvers,  3  M'Cord,  131 ;  M'Kee  a.  Garrett,  1  Bailey,  341  ;  Nash  v.  Pe- 
den,  1  Speers,  17;  Sims  v.  Davis,  Cheves,  1 ;  Hogg  v.  Gill,  1  M'MuU.  329; 
Golding  V.  Williams,  Dudley,  92 ;  Prince  v.  Wilboum,  1  Rich.  58 ;  Watt  ». 
Trapp,  2  Rich.  136 ;  Gibson  v.  Durham,  3  Rich.  85  ;  Hale  v.  M'Leod,  2  Mete. 
Ky.  98.    See  also  Mebane  ti.  Patrick,  1  Jones,  No.  C.  23. 
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of  occupying  or  cultivating  his  own  land,  under  some  noto- 
rious assertion  of  right,  he  may  thereby  acquire  an  easement 
of  way  over  such  unenclosed  or  forest  land.^ 

The  rule,  as  stated  in  one  case,  is,  that  the  way,  in  order 
to  be  gained  by  such  use,  must  be  a  definite  one,  "  with  an 
a  quo  and  an  ad  quern."  ^ 

33.  And  in  Maine,  the  courts,  in  applying  the  doctrine  of 
adverse  use  to  cases  where  mill-owners  have  exercised  the 
statute  right  to  flow  the  lands  of  others,  have  held  that,  in- 
asmuch as  no  claim  of  damages  can  be  prosecuted  until 
some  injury  has  been  sustained  by  the  land-owner,  no  ease- 
ment of  right  to  flow  can  be  acquired  by  the  mill-owner 
in  such  cases  by  merely  continuing  the  act  of  flowing  for 
twenty  years.  It  must  be  such  as  to  cause  damage  to  the 
land-owner,  in  order  to  raise  a  presumption  of  grant  from 
twenty  years'  enjoyment ;  otherwise  the  law  will  presume  it 
to  have  been  done  by  authority  of  the  statute,  and  subject  to 
the  payment  of  damages  in  the  mode  prescribed  by  statute.^ 

34.  But  such  is  not  held  to  be  the  law  in  Massachusetts. 
The  enjoyment  of  the  right  to  flow  another's  land  for  twenty 
years,  if  unexplained,  will  raise  a  presumption  of  grant,  al- 
though no  actual  damage  could  be  shown  to  be  occasioned 
thereby.  "  It  may  be  deemed  adverse,  if  in  any  degree  it 
tend  to  impose  any  servitude  or  burden  on  the  estate  of 
another."  * 

35.  And  in  New  York  it  was  held  that  a  continued  user 
of  a  right  upon  another's  land,  injuriously  aSecting  the 
same,  for  twenty  years,  such  as  flowing  it,  creates  a  pre- 

1  Worrall  v.  Khoades,  2  Whart.  427 ;  Smith  b.  Kinard,  2.  Hill,  So.  C.  642  ; 
Jeter  v.  Mann,  Ibid.  641 ;  Eeimer  v.  Stuber,  20  Penn.  St.  458  ;  Watt  v.  Trapp, 
2  Eich.  136;  Nash  v.  Peden,  1  Speers,  17;  Gibson  v.  Durham,  3  Eich.  85; 
Hall  V.  M'Leod,  2  Mete.  Ky.  98. 

2  Golding  V.  Williams,  Dudley,  92. 

'  Tinkham  v.  Arnold,  3  Me.  120  ;  Nelson  w.  Butterfield,  21  Me.  220  ;  Under- 
wood V.  No.  Wayne  Scythe  Co.,  41  Me.  291  ;  Gleason  v.  Tuttle,  46  Me.  288 ; 
Seidensparger  v.  Spear,  17  Me.  123  ;  post,  chap.  3,  sect.  5,  pi.  9. 

«  Williams  v.  Nelson,  23  Pick.  141. 


94  THE  LAW  OF  EASEMENTS  AND   SEEVITTJDES.  [Ch.  I. 

sumption  of  a  grant,  and  if  the  owner  of  the  land  would 
rebut  it,  he  must  show  it  to  have  been  done  by  license  or 
permission.^ 

So  where  one  abutted  his  mill-dam  upon  another's  land, 
without  claiming  any  right  to  the  soil,  and  continued  to  use 
and  enjoy  the  same  for  twenty  years,  it  was  held  that  he 
thereby  had  acquired  an  easement  to  maintain  his  dam  and 
flowing.^ 

36.  One  may  acquire  a  negative  easement  in  another's 
land  by  adverse  enjoyment  for  the  term  of  twenty  years,  as 
well  as  an  affirmative  one.  Thus  in  case  of  a  mill  upon  a 
stream,  from  which  an  ancient  ditch  had  formerly  caused  the 
waters  of  such  stream  to  flow  in  a  direction  so  as  not  to 
reach  the  mill,  the  owner  stopped  the  ditch,  and  thereby  the 
water  of  the  stream  flowed  uninterruptedly  to  his  mill.  This 
he  enjoyed  for  twenty  years,  when,  the  owner  of  the  ditch 
having  attempted  to  open  it,  it  was  held  that  the  mill-owner 
had  thereby  acquired  the  right  to  have  the  same  kept 
closed.^ 

37.  It  is  no  objection  to  the  acquiring  of  an  easement  by 
adverse  enjoyment,  that,  to  a  certain  and  defined  extent,  it 
is  an  excess  of  user  beyond  what  has  been  granted  by  deed. 
Thus,  where  one  to  whom  a  foot-way  had  been  granted  used 
it  as  a  carriage-way  also  for  the  space  of  twenty  years,  it 
was  held  that  he  had  gained  a  carriage-way  by  prescription. 

But  where  an  easement  has  been  created  by  grant  or 
reservation,  no  use  of  it  will  be  held  to  be  adverse  which 
can  be  construed  to  be  consistent  with  the  terms  of  the 
grant  or  reservation,  and,  consequently,  the  extent  of  the 
easement  will  be  limited  by  the  terms  of  such  grant  or 
reservation.* 


1  Hammond  v.  Zehner,  21  N.  T.  118. 

2  Trask  v.  Ford,  39  Me.  437. 

"  Drewett  ».  Sheard,  7  Carr.  &  P.  465. 

*  Atkins  V.  Bordman,  20  Pick.  291 ;  s.  c,  2  Mete.  457;  Gayetty  v.  Bethune, 
14  Mass.  49 ;  Wheatley  v.  Chrisman,  24  Penn.  St.  298. 


Sect.  4.]         ACQUIEIHG  EASEMENTS  BY  PRESCEIPTION.  95 

38.  In  other  words,  the  law  never  presumes  a  grant  nor 
raises  a  prescription  from  a  use,  where  there  has  been  an 
express  grant  to  which  the  use  substantially  conforms.^ 

39.  An  easement,  moreover,  cannot  be  prescribed  for,  un- 
less the  party  claiming  it  has  actually  uised  and  enjoyed  it, 
as  well  as  claimed  it  as  of  right.  The  prescription  grows 
out  of  the  user  and  intent,  and  not  the  claim  or  intent 
without  the  user,  however  strongly  expressed.  Thus  it  was 
held  not  to  be  competent  for  one  to  establish  a  right  of  way 
over  another's  land,  by  showing  that,  while  standing  on  his 
own  land,  he  declared  to  a  third  person  that  he  had  a  right 
of  way  over  the  land  in  question,  but  did  not  point  it  out  or 
do  anything  upon  the  last-mentioned  close.^ 

40.  As  an  instance  of  what  enjoyment  would  be  held  to 
be  adverse,  and  under  a  claim  of  right,  although  partaking 
somewhat  of  the  character  of  permissive  use,  B.  and  H.  owned 
adj'acent  Ic^s  running  back  from  the  street,  on  which  they 
occupied  houses  which  were  separated  by  an  open  passage- 
way, along  and  near  the  middle  of  which  the  dividing  line 
of  their  land  ran.  This  passage-way  they  both  had  made 
use  of  for  over  twenty  years,  and  at  one  time  there  was  a 
gate  at  the  street  which  opened  into  the  same.  A  street 
having  been  opened  from  the  first-mentioned  street  along 
the  other  side  of  H.'s  house,  whereby  he  could  reach  his 
back  land,  and  having  no  occasion  to  use  this  passage-way 
any  longer,  he  built  upon  it,  and  insisted  that  B.  had  no 
other  right  to  use  it  than  by  way  of  indulgence  and  per- 
mission. But  the  court  held  that,  so  far  as  either  had  used 
the  other's'  land  for  a  way,  it  was  to  be  presumed  to  be  ad- 
verse, and,  having  been  continued  more  than  twenty  years, 
an  easement  was  thereby  gained.  The  court  refer  to  the 
circumstances  and  situation  of  the  premises  in  respect  to 
the  way,  as  tending  to  confirm  this  view ;   and  held  that, 


1  Atkins  V.  Bordman,  2  Mete.  457,  465. 

'^  Ware  v.  Brookhouse,  7  Gray,  454 ;  ante,  sect.  25. 
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after  such  use,  the  burden  of  proof  would  be  upon  the 
party  resisting  the  claim,  to  show  that  the  use  had  been 
permissive.-^ 

41.  But  it  is  otherwise  where  the  subject-matter  of  enjoy- 
ment is  owned  in  common,  and  is  in  its  nature  indivisible, 
like  a  water-power,  though  its  parts  are  divided  by  the  line 
of  ownership  of  the  land.  Thus,  where  the  owners  of  land 
upon  the  opposite  sides  of  a  stream  have  a  water-power  be- 
tween them,  through  which  the  dividing  line  of  their  lands 
runs,  and  one  of  them  occupies  the  whole  power,  he  does 
not  thereby  gain  any  prescriptive  right  to  such  exclusive 
use,  so  long  as  the  opposite  proprietor  neither  uses  nor  seeks 
to  use,  nor  makes  any  provision  nor  has  any  occasion  for  the 
use  of  any  part  of  the  stream  to  which  he  is  entitled.  Such 
use  by  the  one  owner  is  not  deemed  to  be  adverse  to  the 
right  of  the  other  owner,  for  in  using  his  own  part  of  the 
privilege  he  is  obliged  to  use  the  whole  as  one  entire  tiling.^ 

42.  The  case  of  Wheatley  v.  Chrisman  presents  an  instance 
where  a  right  was  gained  by  a  constructive  adverse  enjoy- 
ment of  what  had  been  granted  to  one  by  the  party  against 
whom  he  claimed  it.  The  defendant  had  granted  to  the 
plaintiff  a  right  to  carry  water  across  the  defendant's  land 
for  the  purpose  of  irrigating  the  land  of  the  plaintiff.  This 
he  had  enjoyed  for  more  than  twenty  years,  and  during  that 
time  he  had  enjoyed  the  privilege  of  watering  his  cattle  at 
the  ditch  within  his  own  land.  The  defendant,  after  this, 
having  fouled  the  water,  it  was  held  that  the  plaintiff  might 
have  an  action  for  the  injury  thus  done  to  him  by  depriving 
him  of  the  benefit  of  the  water  in  a  state  suitable  for  his 
cattle  to  drink,  although  the  watering  of  them  upon  his  own 
land  had  not  been  done  adversely  to  the  defendant.^ 

43.  Another  requisite  of  a  prescription  is,  that  the  enjoy- 
ment of  the  right   claimed   thereby   should   be  exclusive, 


1  Barnes  v.  Haynes,  13  Gray,  188. 

^  Pratt  V.  Lamson,  2  Allen,  275. 

^  Wheatley  v.  Chrisman,  24  Penn.  St.  304. 
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which  the  court,  in  Davis  v.  Brigham,  say  must  mean,  "  that 
the  enjoyment  of  the  easement,  as  claimed,  whether  it  be  a 
limited  or  more  general  enjoyment,  should  exclude  others 
from  a  participation  of  it."  ^ 

So  it  said  that  the  use  of  a  way,  if  continued  uninter- 
ruptedly, under  a  claim  of  right,  and  exercised  in  favor  of 
a  proprietor,  sui  juris,  may  ripen  into  a  right  by  an  enjoy- 
ment for  the  requisite  length  of  time.^ 

44.  It  would  seem  that  it  is  not  necessary  that  the  one 
who  claims  the  easement  should  be  the  only  one  who  can 
or  may  enjoy  that  or  a  similar  right  over  the  same  land,  but 
that  his  right  should  not  depend  for  its  enjoyment  upon  a 
similar  right  in  others,  and  that  he  may  exercise  it  under 
some  claim  existing  in  his  favor,  independent  of  all  others. 
This  is  illustrated  by  the  case  of  Kilburn  v.  Adams,  where 
Shaw,  C.  J.  says :  "  The  rule,  we  think,  is,  that  where  a 
tract  of  land  attached  to  a  public  building,  such  as  a  meet- 
ing-house, town-house,  school-house,  and  the  like,  and  occu- 
pied with  such  house,  is  designedly  left  open  and  unencum- 
bered for  convenience  and  ornament,  the  passage  of  persons 
over  it,  in  common  with  those  for  whose  use  it  is  appropri- 
ated, is  in  general  to  be  regarded  as  permissive,  or  under  an 
implied  license,  and  not  adverse.  And  though  an  adjacent 
proprietor  may  make  such  use  of  the  open  land  more  fre- 
quently than  another,  yet  the  same  rule  will  apply,  unless 
there  be  some  decisive  act,  indicating  a  separate  and  exclu- 
sive use,  under  the  claim  of  right.  A  regularly  formed  and 
wrought  way  across  the  ground,  paved,  macadamized,  or 
gravelled,  and  fitted  for  use  as  a  way  from  his  own  estate  to 
the  highway,  indicating  a  line  distinct  from  any  use  to  be 
made  of  it  by  the  proprietors,  would,  in  our  view,  be  evi- 
dence of  such  exclusive  use  and  claim  of  right.  So  would 
any  plain,  unequivocal  act,  indicating  a  peculiar  and  exclu- 


1  Davis  V.  Brigham,  29  Me.  391, 403. 
'  Pierce  v.  Sellech,  18  Conn.  321. 
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sive  claim,  open  and  ostensible,  and  distinguishable  from 
that  of  others."^ 

In  accordance  with  the  views  above  expressed,  the  court 
in  Nash  v.  Peden  say :  "  But  I  must  not  be  understood  as 
meaning  that,  where  a  clear  right  of  private  way  is  estab- 
lished, it  is  to  be  defeated  because  other  persons  than  the 
plaintiff  have  used  the  road,  such  use  being  in  no  wise 
inconsistent  with  the  right Nor  do  I  suppose  the  prop- 
osition can  be  maintained,  that  a  private  right  of  way  must 
be  exclusive.  I  can  see  no  reason  why  two  or  even  more 
may  not  acquire  a  right  in  the  same  way,  and  by  the  same 
adverse  use  by  which  one  may  acquire  it."  ^ 

It  is  accordingly  said,  that  "  no  one  can  prescribe  for  a 
privilege  which  is  common  to  every  one."  ^ 

And  upon  this  principle  it  is  assumed,  in  Hamilton  v. 
White,  that  one  by  passing  over  a  piiblic  highway  for  twenty 
years  does  not  thereby  acquire  a  private  right  of  way  over 
the  land  occupied  by  the  highway.* 

45.  So  where  the  plaintiff  claimed  a  right  to  divert  the 
waters  of  one  stream  into  another  by  an  artificial  channel 
cut  through  intermediate  meadows,  upon  the  ground  that 
he  had  enjoyed  it  for  the  requisite  period  of  time,  it  was 
held  to  be  no  answer  to  this  claim,  that  the  owners  of  the 
intermediate  meadow  had  a  right,  at  certain  seasons  of 
the  year,  to  divert  the  waters  running  in  such  ditch  into 
the  original  stream,  the  question  of  such  right  to  divert  the 
water  from  one  stream  to  the  other  being  between  other 
parties  than  the  owners  of  the  meadows.^ 

46.  And  different  prescriptions  may  exist  in  favor  of  dif- 


1  Kilbum  D.  Adams,  7  Mete.  33.  See  Smith  v.  Higbee,  12  Vt.  113;  Curtis 
V.  Angier,  4  Gray,  547. 

"  Nash  V.  Peden,  1  Speers,  22. 

'  Thomas  v.  Marshfield,  13  Pick.  240;  Pirst  Parish  in  Gloucester  v.  Beach,  2 
Pick.  60,  note. 

*  Hamilton  v.  White,  1  Seld.  9. 

'  Bolivar  Mg.  Co.  v.  Neponset  Mg.  Co.,  16  Pick.  241. 
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ferent  persons  in  respect  to  the  same  land.  That  is,  one 
may  have  a  prescriptive  right  of  use  for  one  purpose,  and 
another  may  have  a  like  right,  but  for  another  purpose. 
Thus  one  may  have  a  right  to  flow  A.  B.'s  land  for  the  pur- 
pose of  floating  logs,  while  another  may  acquire  it  to  flow 
the  same  land  for  the  purpose  of  working  mills.^ 

And  this  seems  to  be  in  accordance  with  the  doctrine  of 
Kent  V.  Waite,  that  different  parties  may  have  rights  of 
way  over  the  same  land,  one  claiming  it  as  appurtenant  to 
his  estate,  and  others  by  custom  by  reason  of  living  in  a 
certain  locality.^ 

Nor  would  it  make  any  difference  in  acquiring  the  right, 
as  in  the  cases  of  Bolivar  Manufacturing  Co.  v.  Neponset 
Manufacturing  Co.,  and  Davis  v.  Brigham,  that,  as  between 
the  two  who  exercised  the  right  which  laid  the  foundation 
for  the  prescription,  one  had  such  a  paramount  right  that 
the  exercise  of  it  operated  as  a  suspension  of  the  exercise 
of  the  right  of  the  other.^ 

So  where,  a  town  having  made  a  road  across  a  navigable 
stream,  a  mill-owner  erected  his  mill  and  applied  the  road 
as  a  dam  for  the  same,  whereby  land  of  a  third  party  was 
flowed,  and  this  had  been  continued  for  more  than  twenty 
years,  it  was  held  that  he  had  thereby  acquired  a  prescrip- 
tive right  to  flow  the  land.  Although  he  may  have  been 
liable  to  indictment,  by  so  doing,  in  a  public  prosecution 
for  a  nuisance  to  the  highway.* 

47.  The  case  of  Curtis  v.  Angier  illustrates  the  doctrine 
that  one  may  gain  an  easement  by  adverse,  exclusive  enjoy- 
ment, though  others  are,  at  the  same  time,  using  it  for  other 
purposes  than  those  intended  by  him.  In  that  case,  the 
proprietors  of  a  canal  changed  the  public  travel  from  an 

1  Dayis  v.  Brigham,  29  Me.  391. 
"  Kent  V.  Waite,  10  Pick.  138. 

'  Davis  V.  Brigham,  29  Me.  391;  Bolivar  Mg.  Co.  v.  Neponset  Mg.  Co.,  16 
Pick.  241. 
*  Borden  v.  Vincent,  24  Pick.  301. 
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existing  highway  on  to  the  tow-path  of  their  canal.  The 
owner  of  a  farm,  through  which  the  canal  passed,  had  used 
this  tow-path  for  access  to  and  the  accommodation  of  his  farm 
for  over  twenty  years,  when  the  canal  and  tow-path  were 
discontinued.  It  was  held  that,  if  the  way  had  not,  by  such 
user,  become  a  public  highway  by  dedication,  it  had  become 
a  private  one  by  adverse  use  and  enjoyment  by  the  owner 
of  the  farm,  which  he  had  a  right  to  assert  over  and  along 
the  course  of  the  tow-path.^ 

48.  Another  requisite  in  a  valid  prescription  is,  that  the 
use  and  enjoyment  by  virtue  of  which  it  is  claimed  should 
have  been  continuous  for  the  requisite  period  of  time.^  This 
involves  two  inquiries :  —  first,  What  may  be  regarded  as 
continuous  acts  of  enjoyment  ?  and,  second,  how  far  the 
acts  of  one  person  may  be  united  with  those  of  another  to 
constitute  a  continuity  for  the  requisite  period  of  enjoyment. 

49.  It  may  be  stated,  generally,  that  the  time  from  which 
the  period  is  to  be  reckoned  in  computing  the  duration  of 
a  continuous  enjoyment,  is  when  the  injury  or  invasion 
of  right  begins,  and  not  the  time  when  the  party  caus- 
ing it  began  that  which  finally  creates  the  injury.  Thus, 
where  one  claimed  a  prescriptive  right  to  flow  another's 
land  by  a  mill-dam,  it  was  held  that  the  period  of  prescrip- 
tion began  when  the  dam  was  so  far  completed  as  perma- 
nently to  raise  the  water  and  set  it  back  upon  the  land 
flowed,  and  did  not  include  the  time  during  which  it  was 
in  the  progress  of  construction.^ 

50.  What  shall  constitute  a  requisite  continuity  of  enjoy- 
ment to  gain  thereby  a  prescriptive  right  to  an  easement 
depends,  of  course,  upon  the  character  and  nature  of  the 
right  claimed.     To  exercise  a  right  of  way,  for  instance, 


1  Curtis  V.  Angier,  4  Gray,  547. 

'  Pollard  V.  Barnes,  2  Gush.  191 ;  Monmouth  Canal  Co.  v.  Harford,  1  Crompt. 
M.  &  R.  614  ;  Co.  Litt.  113  6. 

'  Branch  u.Doane,  17  Conn.  402;  B.  c,  18  Conn.  233;  Hurlbut «.  Leonard, 
Brayt.  201. 
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consists  in  passing  over  the  land  of  another  more  orsJ^sj,(8\\K%!^ 
frequently,  and  at  greater  or  less  intervals  of  time,  accord^' 
ing  to  the  nature  of  the  use  to  which  its  enjoyment  may  be 
applied  ;  whereas  a  right  to  use  a  drain  or  a  watercourse 
through  another's  land,  or  to  flow  the  same  for  the  pur- 
poses of  operating  a  mill,  or  for  other  hydraulic  uses,  implies 
a  constant  and  continued  enjoyment  of  the  right. 

The  terms  of  the  definition  are  continuous  and  uninter- 
rupted, which  implies  that  the  enjoyment  shall  neither  have 
been  interrupted  by  the  act  of  the  owner  of  the  land  in, 
over,  or  across  which  the  right  is  exercised,  nor  by  a  vol- 
untary abandonment  of  the  same  by  the  other  party.  As  it 
is  ordinarily  impossible  to  show  an  actual  enjoyment  of 
what  is  claimed  as  an  easement,  every  day,  for  twenty 
years,  or  in  fact  to  maintain  such  an  uninterrupted  en- 
joyment, each  case,  it  would  seem,  may  present  a  matter 
for  the  jury,  to  inquire  whether  the  suspension  of  the  en- 
joyment, if  any,  was  voluntary,  or  by  some  act  of  inter- 
ruption on  the  part  of  the  land-owner,  or  was  tiie  result 
of  accident  or  causes  which  the  party  claiming  the  right 
could  not  control,  and  not  with  any  intent  to  abandon  a 
right  to  the  same.^ 

Coke,  quoting  Bracton,  says :  "  Continuam  dico  ita  quod 
non  sit  legitime  interrupta."  ^  Whatever  breaks  the  con- 
tinuity of  the  possession  and  enjoyment  of  an  easement, 
whether  by  a  cessation  to  enjoy  it,  or  by  any  act  of  the 
owner  of  the   servient    tenement,  destroys   altogether  the 


1  Pollard  ».  Barnes,  2  Cush.  191 ;  2  Washb.  Eeal  Prop.  46. 

*  Co.  Litt.  113  6.  The  entire  passage  from  Bracton  is  as  follows:  "Nunc 
autem  dicendum  qualiter  transferuntur  sine  titulo,  et  traditione  per  usncaptionem, 
s.  per  longam,  continuam,  et  pacificam  possessionem,  ex  diuturno  tempore  et 
Bine  traditione :'  sed  quam  longa  esse  debeat,  non  definitur  a  jure,  sed  ex  justitia- 
riorum  discretione.  Continuam  dico,  ita  quod  non  sit  interrnpta ;  intcrrupi  enim 
poterit  multis  modis,  sine  violentia  adhibita,  per  denuntiationem  et  impeti'atio- 
nem  diligentem,  et  diligentem  prosequutionem,  et  per  talem  interruptionem 
nunquam  acquiret  possidens,  ex  tempore,  liberum  tenementura.  Pacificam  dico, 
quia  si  contentiosa  fuerit,  idem  erit  quod  prius,"  &e.  —  Bract.,  fol.  51,  52. 
9# 
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effect  of  the   previous  user,  and  this   is    an   interruption 
within  the  meaning  of  the  (Massachusetts)   statutes.^ 

In  the  case  of  Pollard  v.  Barnes  the  claim  was  of  a 
right  to  pile  boards  upon  another's  land.  It  had  been 
enjoyed  from  1822  to  1846,  except  from  the  years  1829 
to  1834,  during  which  no  such  use  was  made  of  the  land. 
And  it  was  held  to  be  a  voluntary  interruption  which  de- 
stroyed the  continued  enjoyment  of  the  right  for  twenty 
years  .^ 

In  "Watt  V.  Trapp  the  party  claiming  a  right  of  way 
passed  over  the  land  in  1819,  and  then  again  in  1824  and 
1825,  and  continued  passing  to  1843.  But  it  was  held  not 
to  be  a  continuous  use  except  from  1824.^ 

In  Dana  v.  Valentine  the  easement  claimed  was  the 
right  to  carry  on  an  offensive  trade  in  the  claimant's  build- 
ings, which  had  stood  more  than  twenty  years,  and  in  which 
he  had  carried  on  the  business  for  eighteen  years  uninter- 
ruptedly ;  and  it  was  held  that  the  mere  suspension  of  the 
business  for  two  years,  where  there  had  been-  no  interfer- 
ence with  the  enjoyment  of  the  right,  was  not  an  interrup- 
tion which  should  affect  the  right,  unless  done  with  an 
intent  to  abandon  the  business  and  not  resume  it.  The 
intention,  in  such  a  case,  becomes  a  material  inquiry.* 

A  ready  illustration  would  present  itself  to  the  mind 
where,  from  analogy  to  the  above  cases,  there  would  seem 
to  be  no  want  of  continuity,  although  the  easement  was 
but  rarely  used.  Suppose  a  man  had  been  accustomed  to 
go  across  another's  land  to  a  meadow,  once  a  year,  for  the 
purpose  of  cutting  and  bringing  away  the  grass  growing 
thereon,  and  had  continued  this  for  twenty  years  or  more 
under  a  claim  of  right,  it  would  be  sufi&cient,  it  is  believed, 
to  acquire  thereby  an  easement  of  way  for  that  purpose. 

1  Pollard  V.  Barnes,  2  Cash.  191. 

2  Ibid.  191  -199. 

8  Watt  V.  Trapp,  2  Rich.  136. 

*  Dana  v,  Valentine,  5  Mete.  8,  13. 
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Nor  would  this  right  be  affected  by  the  long  intervals 
between  the  times  of  the  user.^ 

In  Wood  V.  Kelly  the  easement  claimed  was  a  right  to 
flow  land,  but  the  flowing  had  been  suspended  during  the 
time  in  which  the  owner  of  the  dam  was  repairing  it.  It 
was  held  not  to  be  such  an  interruption  to  the  continu- 
ity of  the  user  and  enjoyment  as  to  affect  the  right.  So 
it  would  be  if  the  stream  were  at  times  too  low,  by  reason 
of  a  drought,  to  operate  his  mill.^ 

In  Cuthbert  v.  Lawton  the  court,  in  speaking  of  a  right 
of  way  which  was  claimed  by  user,  say :  "  If  it  had  only 
begun  to  accrue,  the  obstruction  of  one  year  in  twenty 
would  prevent  its  legal  consummation ;  but  after  twenty 
years  of  uninterrupted  use,  it  could  only  be  defeated  by 
an  adverse  and  continued  obstruction,  for,"   &c.^ 

It  seems  to  be  an  unquestioned  proposition,  that  a  mere 
succession  of  acts  of  trespass  will  not  give  the  trespasser 
such  possession  as  to  gain  for  him  a  prescriptive  right.* 

51.  And  the  language  of  the  court  in  Olney  t.  Gardiner, 
given  by  way  of  illustration,  presents  the  proposition  in  a 
clear  light:  "For  instance,  if  the  occupier  had  used  the 
road  openly  for  a  year  or  two,  and  then  uniformly  asked 
permission  on  each  occasion,  or  only  used  it  secretly  and 
by  stealth  for  some  years,  and  then  resumed  the  enjoy- 
ment of  it,  no  one  would  pretend  that  a  grant  could  have 
been  presumed,  because  the  intervals  of  enjoyment  united 
might  amount  to  twenty  years.  A  similar  reason  applies 
to  intervals  of  unity  of  possession,  during  which  there  is 
no  one   who   could   complain  of  the  user  of  the  road."^ 

Whether  there  has  been  an  interruption  to  the  enjoyment 

1  Carr  v.  Foster,  3  Q.  B.  581. 

'  Wood  V.  Kelly,  30  Me.  47 ;  Gerenger  v.  Summers,  2  Ired.  229.    See  Win- 
nipiseogee  Co.  v.  Young,  40  N.  H.  420. 
'  Cuthbert  v.  Lawton,  3  M'Cord,  195. 
*  Cooper  V.  Smith,  9  Serg.  &  R.  34. 
=  Olney  v.  Gardiner,  4  Mees.  &  W.  500. 
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of  what  is  claimed  as  an  easement,  is  a  question  for  the 
jury.  To  bring  it  within  the  meaning  of  the  statute  of 
2  &  3  WiUiam  IV.  c.  71,  it  must  be  an  interruption 
caused  by  an  obstruction  of  some  other  person,  and  not 
a  mere  cesser  to  use  the  right.  Where  actual  enjoyment 
is  shown  before  and  after  the  period  of  intermission,  it 
may  be  inferred  from  that  evidence  that  the  right  contin- 
ued during  the  whole  time.  How  many  times  the  right 
has  been  exercised  is  not  the  material  question,  if  the 
jury  are  satisfied  that  the  claimant  of  the  right  exercised 
it  as  often  as  he  chose.  There  must  be  some  overt  act 
indicating  that  the  right  is  disputed.^ 

52.  Questions  often  arise,  especially  in  respect  to  ease- 
ments in  the  use  of  water,  in  consequence  of  changes  made 
in  the  mode  and  extent  of  user  and  enjoyment.  And  the 
rule  seems  to  be  this  :  while  the  law  does  not  require  the 
use  to  be,  in  all  respects,  identical  and  the  same,  both  in 
manner  and  extent,  in  order  to  gain  an  easement ;  any  ma- 
terial change  in  these  respects,  while  the  right  is  being 
gained  by  prescription,  may  defeat  the  same.  If  it  shall 
have  been  actually  gained,  a  mere  failure  to  use  it  to  the 
extent  to  which  the  right  has  been  acquired  will  not  afifect 
such  right. 

Thus,  where  one  had  enjoyed  the  use  of  a  drain  from  his 
land  over  that  of  another  for  more  than  twenty  years,  but 
during  the  twenty  years  it  had  been  materially  changed  in 
its  size,  direction,  and  termination,  it  was  held  that  no  right 
had  thereby  been  gained.  In  order  to  acquire  an  easement 
in  such  drain,  there  must  have  been  an  enjoyment  of  it 
twenty  years  after  such  change  had  been  made.^ 


1  Carr  v.  Foster,  3  Q.  B.  581.  See  Lane  ».  Carpenter,  6  Exch.  825  ;  Winship 
T.  Hudspeth,  10  Exch.  5.  The  following  cases  bear  upon  the  same  subject  of 
the  continuity  of  enjoyment  requisite  to  acquire  an  easement,  and  are  cited  for 
the  purpose  of  convenient  reference.  Esling  v.  Williams,  10  Penn.  St.  126; 
Ingraham  v.  Hough,  1  Jones,  No.  C.  39 ;  Battishill  v.  Reed,  18  C.  B.  696. 

*  Cotton  V.  Pocasset  Mg.  Co.,  13  Mete.  429 ;  Stein  v.  Burden,  24  Ala.  130. 
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So  where  one  flowed  the  land  of  another,  by  a  dam  of  a 
certain  height,  for  ten  years,  and  then  increased  its  height, 
and  thereby  flowed  additional  land  for  ten  years  more,  it 
was  held  that  he  had  thereby  only  acquired  an  easement  to 
flow  the  parcel  which  was  flowed  by  the  original  dam.^ 

53.  But  where  the  locality  of  the  dam  by  which  the  flow- 
ing is  caused  is  not  material,  the  prescriptive  right  to  flow 
may  be  acquired,  if  continued  the  requisite  length  of  time, 
though  the  place  of  the  dam,  or  that  of  using  the  water,  be 
changed,  provided  it  be  used  for  the  same  purpose  during 
the  requisite  time.^ 

Nor  is  it  necessary  that  the  water  should  have  been  used 
in  the  same  precise  manner  during  the  twenty  years,  or 
applied  to  propel  the  same  machinery.  All  that  the  law 
requires  is,  that  the  mode  or  manner  of  using  the  water 
should  not  have  been  materially  varied  to  the  prejudice  of 
others.^ 

54.  But  it  is  not  always  easy,  in  case  of  flowing  lands  by 
means  of  artificial  dams,  to  fix  a  precise  limit  to  what  has 
been  enjoyed  for  the  requisite  period  of  time  to  establish  a 
prescriptive  right.  The  state  of  the  water  in  most  streams 
is  constantly  varying,  and  the  condition  of  the  dam,  as  to 
its  capacity  to  pen  it  back,  is  often  affected  by  the  state  of 
Impair  in  which  it  may  be.  As  a  general  rule,  the  height  of 
the  dam  fixes  and  limits  the  extent  of  the  right  to  flow. 
By  height  of  a  dam,  as  thus  used,  is  meant  its  height  when 
completed  and  finished,  with  its  rolling  dam,  waste-ways, 
&c.,  in  good  repair  and  condition,  without  regard  to  the 
height  of  other  parts  of  the  structure,  which  have  no  oper- 
ative efiect  in  causing  the  water  to  flow  back.     When,  there- 


1  Baldwin  o.  Calkins,  10  Wend.  167;  Morris  v.  Commander,  3  Ired.  510; 
Whittier  v.  Cocheco  Mg.  Co.,  9  N.  H.  454 ;  Gerenger  v.  Summers,  2  Ired.  229. 

2  Davis  ».  Brigham,  29  Me.  391 ;    Stackpole  v.  Curtis,  32  Me.  383,  385j 
Whittier  ».  Cocheco  Mg.  Co.,  9  N.  H.  454,  458. 

8  Belknap  ».  Trimble,  3  Paige,  577  ;  BuUen  v.  Eunnels,  2  N.  H.  255  ;  Whit- 
tier J).  Cocheco  Mg.  Co.,  9  N.  H.  454. 
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fore,  one  has  acquired  a  prescriptive  right  to  maintain  a 
dam  which,  in  its  usual  operation,  would  raise  the  water  to 
a  given  height,  and  has  used  it  at  his  pleasure  at  that  height, 
without  the  claim  of  any  other  person  to  have  it  drawn  or 
kept  down,  he  has  a  right  to  retain  it  at  the  same  height, 
although,  from  the  former  leaky  condition  of  the  same,  the 
construction  of  the  machinery,  or  lavish  use  of  the  water, 
the  water  in  the  pond  is  not,  in  fact,  constantly  or  usually 
kept  at  that  height ;  and  he  would  not  be  liable  for  render- 
ing his  dam  tight,  or  using  the  water  in  a  different  mode, 
though  he  thereby  constantly  flows  more  land  than  he  had 
hitherto  usually  done.^ 

And  if  the  owner  of  the  dam,  or  his  predecessors,  have 
in  fact  enjoyed  and  exercised  the  right  of  keeping  up  his 
dam  and  flowing  the  land  of  another,  for  a  period  of  twenty 
years,  without  paying  damages  therefor,  or  any  claim  or  as- 
sertion of  a  right  to  damages  for  such  flowing,  it  is  in  itself 
evidence  of  a  prescriptive  right  to  continue  such  flowing.^ 

55.  Though  no  mere  temporary  suspension  of  flowing  to 
any  particular  height  by  reason  of  failing  to  keep  up  a  head 
of  water  in  an  artificial  pond,  by  the  lavish  use  of  the  same, 
or  by  a  want  of  repair  of  the  dam,  would  prevent  the  owner 
from  exercising  the  right  to  flow  to  its  original  height, 
which  he  may  have  acquired  by  prescription,  by  restoring 
the  dam  to  its  original  condition,  it  would  seem  that,  in  ac- 
quiring the  right  by  use  and  enjoyment,  reference  is  had  to 
the  actual  extent  to  which  the  flowing  has  been  exercised 
during  the  twenty  years,  rather  than  to  the  form  or  height 
of  the  dam.  Thus,  where  A  had  flowed  B's  land  for  more 
than  twenty  years  to  a  certain  height,  during  all  which  time 
his  dam  was  leaky,  and  at  the  end  of  that  period  he  re- 
paired and  tightened  the  same  without  increasing  its  height, 

1  Cowell  V.  Thayer,  5  Mete.  253,  258 ;  Alder  v.  SaviU,  5  Taunt.  454 ;  Vick- 
erie  v.  Buswell,  13  Me.  289  ;  Ray  v.  Fletcher,  12  Cush.  200 ;  Lacy  ».  Amett,  33 
Penn.  St.  169. 

"  Williams  v.  Nelson,  23  Pick.  141. 
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whereby  he  set  back  the  water  upon  B's  land  to  a  greater 
extent  than  had  been  done  durmg  the  twenty  years,  it  was 
held  that  he  was  responsible  in  damages  for  this  excess  in 
flowing  B's  land.^ 

56.  Nor  may  the  nature  of  the  use  be  changed  from  that 
by  which  the  prescription  may  be  gained.  The  flow  of  the 
water,  if  it  be  a  watercourse  which  is  the  subject  of  the  pre- 
scription, must  remain  substantially  the  same,  both  as  to 
quantity  and  rapidity  of  the  current,  as  it  had  been  during 
the  period  in  which  the  easement  was  acquired.  Thus,  if  a 
man  shall  have  acquired  a  right  to  turn  water  through  an 
artificial  trench  across  another's  land  for  purposes  of  irriga- 
tion, and  to  enter  and  clear  the  same,  he  would  not  have  a 
right  to  convert  the  same  trench  into  the  tail-race  of  a  mill, 
and  to  widen  and  deepen  it  for  that  purpose.  So  he  may 
not  change  the  use  of  the  trench  by  increasing  the  quantity 
flowing  through  the  same.^ 

57.  And  in  considering  further  how  far  a  change  in  the 
mode  of  using  an  easement,  while  in  the  process  of  acquiring 
it  by  use  and  enjoyment,  will  defeat  the  necessary  continu- 
ity, it  may  be  stated,  in  general  terms,  that,  while  a  way,  for 
instance,  must  be  used  in  the  same  course  and  direction 
without  change  or  variation,  — ■  not  in  one  place  to-day  and 
in  another  to-morrow,  —  every  immaterial  change  in  this 
respect  ought  not  to  be  construed  into  a  destruction  of  its 
identity.  In  determining  this,  regard  ought  to  be  had  to 
the  situation  of  the  country  and  habits  of  the  people  in  re- 
spect to  public  ways,  in  a  new  country,  for  instance.  And 
something  of  the  sort  might  be  allowed  in  a  private  way 
without  destroying  a  prescriptive  right ;  such  as  changing 
a  road  between  two  points  for  the  purpose  of  straightening 
it  for  the  convenience  of  the  parties,  the  way  being  kept 
open  and  used  all  the  time.^ 

1  Mertz  V.  Domey,  25  Penu.  St.  519. 
'  Darlington  v.  Painter,  7  Penn.  St.  473. 
'  Lawton  v.  EiverB,  2  M'Cord,  445. 
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58.  As  prescriptions  are  often  partly  personal  and  partly 
incidental  to  the  possession  of  an  estate,  it  sometimes  be- 
comes a  question  whether  the  death  of  a  party,  or  his  ceas- 
ing to  own  or  occupy  the  estate  with  which  the  easement  is 
connected,  operates  as  such  a  break  in  the  continuity  of 
enjoyment  as  to  defeat  the  prescription.  In  other  words, 
what  is  the  effect  upon  an  inchoate  prescription  for  an  ease- 
ment of  the  death  of  either  of  the  parties,  or  the  ceasing 
by  one  to  own  or  to  occupy  the  dominant  or  servient  estate  ? 
And,  first,  if  such  death  or  ceasing  to  own  or  occupy  is  on 
the  part  of  the  one  exercising  the  acts  of  easement.  Where 
a  user  and  enjoyment  of  an  easement  has  been  begun  by  an 
ancestor  for  the  benefit  of  an  estate  which,  upon  his  death, 
descends  to  his  heirs,  and  the  use  is  continued  by  the  heir 
so  long  that  the  two  periods  united  will  be  equal  to  twenty 
years'  adverse  enjoyment,  the  prescription  will  be  complete. 
The  same  would  be  true  in  case  of  vendor  and  vendee,  or 
any  person  claiming  as  privy  in  estate  with  a  previous  occu- 
pant, provided  the  enjoyment  were  continuous.  But  if 
there  is  an  actual  break  or  interruption  in  the  occupancy 
or  user,  a  new  occupation  or  user  would  be  the  commence- 
ment of  a  new  period  of  prescription.  Nor  can  the  time 
of  one  adverse  enjoyment  be  united  with  that  of  a  second, 
who  does  not  claim  under  the  first  by  privity  of  estate.^ 

59.  Thus,  where  successive  persons  had  flowed  another's 
land  for  a  period  exceeding  twenty  years,  it  was  held, that, 
in  order  to  gain  a  prescriptive  right  to  do  this,  the  flow- 
ing must  have  been  continued  for  twenty  years  by  the 
same  person,  or  some  one  under  whom  he  claims  title. 
And  if  it  be  done  by  a  succession  of  persons,  each  of  whom 
has  acted  independently  of  any  right  acquired  from  his 
predecessor,  no  one  of  them  will  thereby  have  acquired  an 
easement  or  prescription  in  his  favor.     So  if  one  of  suc- 

1  Sargent  v.  Ballard,  9  Pick.  251 ;  Melvia  v.  Whiting,  13  Pick.  184;  3  Kent, 
Comm.  444,  445  ;  M'Farlin  v.  Essex  Co.,  10  Cush.  304 ;  Inst.  2,  6,  8 ;  Okeson 
V.  Patterson,  29  Penn.  St.  22. 
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cessive  owners,  who  have  enjoyed  the  right  claimed  for 
twenty  years,  had  done  so  by  permission  of  the  owner  of  the 
servient  estate,  it  would  prevent  the  twenty  years'  enjoy- 
ment creating  a  prescriptive  right.^ 

60.  So  where  the  owner  of  the  dominant  estate  used  a 
way  for  two  years,  and  then,  after  some  years'  interval,  sold 
his  estate  to  one  who  used  it  for  eighteen  years,  it  was 
held  not  to  give  a  prescriptive  right  by  what  the  law  con- 
siders an  uninterrupted  and  continuous  use.^ 

61.  So  if  the  owner  of  the  dominant  estate  were  to  be- 
come the  occupant  of  the  servient  estate,  by  a  lease  from 
the  owner  thereof,  during  the  twenty  years  of  his  using 
and  enjoying  the  easement  claimed,  it  would  so  break  the 
continuous  adverse  enjoyment  as  to  defeat  a  prescription 
therefor.^ 

62.  So  where  there  were  two  adjacent  estates,  and  the 
owner  of  the  one  had  charge  of  the  other,  as  agent  of  the 
owner,  which  was  occupied  by  a  succession  of  tenants  for 
short  periods  of  time,  amounting  to  twenty  years,  it  was 
held  that  no  easement  was  gained  by  the  owner  of  the 
second  estate,  by  user  of  a  way  over  the  other,  while  such 
second  estate  was  in  possession  of  these  successive  ten- 
ants ;  —  1st,  because,  having  charge  of  both,  it  could  not  be 
treated  as  adverse ;  and,  2d,  because,  these  successive  ten- 
ants not  being  in  privity  with  each  other,  there  could  be  no 
continued  adverse  enjoyment  as  against  the  servient  estate.* 

63.  One  owning  land  upon  one  side  of  a  highway  occu- 
pied a  parcel,  for  piling  lumber,  upon  the  opposite  side  of 
the  way,  for  the  space  of  two  years,  by  an  arrangement 
with  the  owner  by  which  he  was  to  purchase  the  same,  and 
in  the  mean  time  was  tenant  at  will  of  the  parcel.    At  the 

1  Benson  ».  Soale,  32  Me.  39 ;  Winship  v.  Hudspeth,  10  Exch.  5. 
^  Kilburn  v.  Adams,  7  Mete.  33. 

8  Clay  V.  Thaokrah,  9  Carr.  &  P.  47 ;  Olney  v.  Gardiner,  4  Mees.  &  W.  496  ; 
Holland  v.  Long,  7  Gray,  486. 
*  Holland  v.  Long,  7  Gray,  486. 
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end  of  the  two  years  he  sold  his  land  to  a  third  party,  who 
continued  to  occupy  that  on  the  opposite  side  of  the  road 
for  the  next  eighteen  years.  It  was  held  that  here  had  not 
been  an  adverse  possession  for  twenty  years,  since,  during 
the  first  two,  the  occupancy  was  not  adverse  ;  and,  besides, 
the  possession  of  a  tenant  at  will  was  not  assignable,  so 
that  the  purchaser  could  avail  himself  of  the  benefit  of  it.^ 

64.  On  the  other  hand,  if  the  owner  of  the  servient  estate 
die  during  the  period  of  twenty  years'  enjoyment  by  the 
dominant  estate,  leaving  only  minor  heirs,  it  is  an  interrup- 
tion to  the  prescription,  so  long  as  such  minority  remains. 
But  it  would  not  so  far  defeat  it  but  that,  if  the  user  were 
continued  long  enough  after  the  minor  heirs  became  of  age 
to  make  the  period  before  the  ancestor's  death  and  that 
after  the  minority  of  the  heirs  had  ceased,  together  equal 
to  twenty  years,  it  would  make  a  good  prescription.^ 

65.  As  a  general  proposition,  as  will  hereafter  appear, 
an  easement  cannot  be  acquired  by  prescription  against  a 
reversioner  of  the  servient  estate,  by  use  and  enjoyment 
during  the  occupation  thereof  by  a  tenant ;  yet  if  the  use 
be  begun  adversely  to  the  owner  of  the  servient  estate,  and 
he  part  with  his  possession  thereof  to  a  tenant,  such  pos-- 
session  by  the  tenant  will  not  operate  as  an  interruption 
to  the  acquisition  of  a  prescriptive  right  to  such  easementj 
if  the  enjoyment  thereof  is  continued.^ 

And  it  may  be  added,  that,  unless  the  acts  of  prescription 
operate  against  all  persons  having  estates  in  the  premises, 
the  party  exercising  them  gains  thereby  no  prescriptive 
rights  against  the  tenant  or  any  one.  Thus,  where  one  has 
used  a  right  of  way  adversely  to  a  tenant  for  years  or  for 


1  Plumer  v.  Brown,  8  Mete.  578. 

2  Melvin  n.  Whiting,  13  Pick.  184,  188;  Watkins  v.  Peck,  13  N.  H.  360; 
Lamb  ».  Crosland,  4  Rich.  536.  See  Arbuckle  v.  Wood,  29  Vt.  43,  where  the 
exception  of  minority  of  the  heirs  is  not  alluded  to  by  the  court,  and  post,  pi.  73. 

8  Cross  V.  Lewis,  2  Barnew.  &  C.  686.  See  Pearsall  v.  Post,  20  Wend.  Ill ; 
Bright  V.  Walker,  1  Crompt.  M.  &  R.  211 ;  post,  pi.  70. 
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life,  for  more  than  twenty  years,  inasmuch  as  it  did  not 
affect  the.  right  of  the  reversioner,  it  did  not  operate  to 
create  any  prescriptive  right  against  the  tenant.^ 

66.  In  the  next  place,  to  gain  a  prescriptive  right  to  the 
use  and  enjoyment  of  any  easement  by  a  long  continuance 
of  the  same,  it  must  have  been  done  with  the  knowledge 
and  acquiescence  of  him  who  was  seized  of  an  estate  of 
inheritance  as  owner  of  the  servient  estate.^ 

67.  What  shall  constitute  the  evidence  of  such  knowledge 
and  acquiescence  depends  upon  the  circumstances  of  the 
case.  The  language  of  the  court  in  Blake  v.  Everett  is  this : 
"  There  need  not  be  a  claim  of  right  to  the  way  in  words,  or 
an  admission  by  the  owner  of  the  land  in  words,  that  he 
knew  of  the  adverse  use  and  claim  of  right :  twenty  years 
of  adverse  use,  continually  and  uninterruptedly,  with  the 
knowledge  and  acquiescence  of  the  owner  of  the  land,  in 
the  absence  of  any  evidence  of  permission  and  license,  is 
sufficient  proof  of  the  existence  of  such  easement."  ^ 

The  court  in  Beasley  v.  Clarke,  which  was  a  case  under 
the  statute  2  &  3  WiUiam  IV.,  c.  71,  §  5,  held  that,  to  a  plea 
of  a  right  of  way  by  user,  &c.,  "  the  plaintiff  is  at  liberty  to 
show  the  character  and  description  of  the  user  and  enjoy- 
ment of  the  way  during  any  part  of  the  time  ;  as  that  it  was 
used  by  stealth  or  in  the  absence  of  the  occupier  of  the 
close,  and  without  his  knowledge  ;  or  that  it  was  merely  a 
precarious  enjoyment  by  leave  and  license,  or  any  other  cir- 
cumstances which  negative  that  it  is  an  user  or  enjoyment 
under  a  claim  of  right."  * 

And  in  Solomon  v.  Vintners'  Co.,  Bramwell,  B.,  says :  "  It 
was  an  enjoyment  clam,  not  open,  and  consequently  not  as 
of  right."  5 

1  Bright  V.  Walker,  1  Crompt.  M.  &  R.  211  ■   Tud.  Lead.  Cas.  118. 

2  Bradbury  v.  Grimsel,  2  Saund.  175  d;  Daniel  v.  North,  11  East,  372;  Iq- 
graham  v.  Hough,  1  Jones,  No.  C.  42 ;  La.  Cir.  Code,  Art.  727 ;  ante,  sect.  4,  pi.  4. 

"  Blake  v.  Everett,  1  Allen,  248 ;  Gray  v.  Bond,  2  Brod.  &  B.  667. 

*  Beasley  v.  Clarke,  2  Bing.  n.  c.  705 ;  Tickle  v.  Brown,  4  Adolph.  &  E.  369. 

'  Solomon  v.  Vintners'  Co.,  4  Hurlst.  &  N.  602. 
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And  Putnam,  J.,  in  Sargent  v.  Ballard,  quotes  the  words 
of  Bracton :  "  Possessio  per  longum  continuum  et  pacifi- 
cum  usum,  sine  consensu  expresso,  per  patientiam  veri 
domini,  qui  scivit  et  non  prohibuit,  sed  permisit  de  con- 
sensu tacito,"  — "  It  must  be  with  the  knowledge  and  per- 
mission of  the  owner,  and  not  merely  of  the  tenants."  ^ 

68.  The  maxim  is,  "  Ita  quod,  nee  per  vim,  nee  clam, 
nee  precario."^ 

If,  therefore,  it  should  appear  that,  during  the  period 
of  the  alleged  acquisition  of  an  easement  by  use  and  enjoy- 
ment, the  owner  of  the  servient  tenement  resisted  such 
claim,  or  opposed  such  use,  it  would  negative  the  claim. 
Tims  where,  though  one  had  flowed  another's  lands  for 
more  than  twenty  years,  it  appeared  that  the  latter  had 
complained  thereof,  and  denied  his  right  so  to  do,  it  was 
held  that  it  rebutted  the  presumption  of  its  having  been 
enjoyed  under  a  grant.^ 

So  in  Powell  v.  Bagg  the  defendant  claimed  an  easement 
of  an  aqueduct  across  the  plaintiff's  land,  by  an  enjoyment 
for  the  term  of  thirty-eight  years,  which  he  proved.  It  was 
held  that,  if  the  owner  of  the  land,  being  upon  it,  forbade 
the  other  party  to  enter  upon  the  land,  and  make  use  of  the 
aqueduct,  it  was  enough  to  prevent  his  acquiring  an  ease- 
ment by  such  use  and  enjoyment.  Nor  was  it  necessary,  in 
order  to  defeat  such  a  claim,  that  the  land-owner  should 
show  that  he  resisted  the  claimant  by  acts  of  violence  or 
force  to  eject  him.  To  have  one  gain  an  easement,  it  not 
only  must  be  claimed  adversely,  but  it  must  be  acquiesced 
in  by  the  owner  of  the  land,  under  a  claim  of  right.  And  if, 
before  the  expiration  of  twenty  years  from  the  time  the 
right  was  first  claimed,  the  owner  of  the  land,  by  a  verbal 

1  Sargent  v.  Ballard,  9  Pick.  251. 

2  Bract.,  fol.  222 ;  D.  39,  3,  23;  Co.  Litt.  114 a;  Eaton  v.  Swansea  Water- 
works Co.,  17  Q.  B.  267.  Per  Bramwell,  B.,  Solomon  v.  Vintners'  Co.,  4  Hurlst. 
&  N.  602. 

"  Nichols  V.  Aylor,  7  Leigh,  546,  555. 
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act  on  the  premises  in  which  the  easement  is  claimed,  resists 
the  exercise  of  the  right,  or  denies  its  existence,  the  pre- 
sumption of  grant  is  rebutted,  his  acquiescence  is  disproved, 
and  the  essential  elements  of  a  title  to  an  easement  by- 
adverse  use  are  shown  not  to  exist.  In  this  respect  there 
is  a  material  difference  between  an  actual  disseizin  of  lands, 
where  the  disseizor  continues  in  possession,  and  an  ease- 
ment ;  for  in  the  latter  case  the  owner  of  the  land  re- 
mains in  possession,  and  there  is  no  disseizin,  and  the  title 
to  the  easement  rests  chiefly  on  an  acquiescence  in  an 
adverse  use.^ 

So  in  the  case  of  Eaton  v.  Swansea  Water-works  Co., 
above  cited,  it  was  held  that,  to  gain  an  easement,  it  must 
have  been  enjoyed  without  contention  or  resistance  by  the 
owner  of  the  land  :  "  It  seems  clear  that,  if  the  enjoyment  is 
clandestine,  contentious,  or  by  sufferance,  it  is  not  of  "right. 
Enjoyment  of  a  right  must  be  nee  clam,  nee  vi,  nee  pre- 
cario."  And  it  was  accordingly  held  that,  where  the  servant 
of  one  claiming  an  easement  to  draw  water  was  prosecuted 
for  exercising  that  right,  and  the  master  paid  the  penalty, 
without  appealing,  it  was  competent  evidence  to  prove  that 
he  had  not  enjoyed  it  as  a  matter  of  right  for  twenty  years. ^ 

And  in  another  case,  where  one  had  used  a  way  over 
twenty  years,  but  it  appeared  that  it  had  always  been  a  sub- 
ject of  contention,  it  was  held  that  the  jury  were  justified 
in  negativing  a  prescriptive  grant.  "  Nothing  but  an  unin- 
terrupted usage  can  raise  a  presumption  of  a  grant."  ^ 

69.  Another  essential  circumstance  in  the  use  and  enjoy- 
ment of  an  easement,  in  order  to  gain  thereby  a  prescrip- 
tive right  to  the  same,  is  that,  while  it  was  thus  being 
gained,  the  owner  of  the  servient  estate  was  able,  in  law,  to 
assert  and  enforce  his  rights,  and  to  resist  such  adverse 
claim,  if  not  well  founded. 

1  Powell  v.  Bagg,  8  Gray,  441.    See  Ingraham  v.  Hough,  1  Jones,  No.  C.  39. 

2  Baton  V.  Swansea  Water-works  Co.,  17  Q.  B.  267,  269. 
8  Livett  V.  Wilson,  3  Bing.  115. 
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No  presumption  of  grant,  therefore,  arises  from  adverse 
enjoyment  against  a,  feme  covert  or  a  minor .^ 

But  where  a  female  minor  married  after  the  period  of 
adverse  enjoyment  had  begun  to  run,  it  was  held  that  such 
second  disability  is  disregarded  in  determining  the  question 
of  a  prescriptive  right  thus  acquired.^ 

This  involves  the  effect  of  the  servient  estate  being  in  the 
occupation  of  a  tenant,  or  the  owner  thereof  being  a  minor 
during  all  or  a  portion  of  the  alleged  period  of  prescription. 

70.  In  addition  to  what  has  already  been  said,  it  may  be 
stated,  with  few  if  any  qualifications,  that  neither  a  remain- 
der-man nor  a  reversioner  can  be  affected  by  any  use  or 
enjoyment  of  an  easement  in  or  over  the  servient  estate,  by 
way  of  thereby  creating  a  prescriptive  right  in  respect  to  the 
same,  while  his  land  is  in  the  possession  and  occupation  of 
a  tenant  for  life  or  years.^ 

In  the  case  of  Daniel  v.  North,  there  is  a  doubt  expressed 
as  to  the  effect  upon  the  rights  of  the  reversioner  of  an  en- 
joyment of  an  easement  for  twenty  years  in  an  estate  while 
in  a  tenant's  hands,  if  the  reversioner  had  been  cognizant 
thereof.  But  the  case  of  Barker  v.  Richardson,  as  well  as 
the  reasoning  of  the  court  in  Daniel  v.  North,  seems  to  settle 
the  point,  that  no  adverse  enjoyment  of  an  easement  by  a 
dominant  over  a  servient  estate  can  affect  the  rights  of  the 
reversioner,  though  enjoyed  adversely  by  the  owner  of  the 

1  Watkins  v.  Peck,  13  N.  H.  360;  Melvin  v.  Whiting,  13  Pick.  184;  Eeimer 
v.  Stuber,  20  Penn.  St.  458,  463.  See  Mebane  v.  Patrick,  1  Jones,  No.  C.  26 ; 
3  TouUier,  Droit  Civil  Fraufais,  418,  419 ;  Merlin,  Repei-toire  de  Jurisprudence, 
tit.  Prescription,  Sect.  1,  §  7,  Art.  2 ;  Lalaare,  Traits  des  Servitudes  Ee'elles,  34  ; 
ante,  sect.  3,  pi.  1. 

2  Eeimer  v.  Stuber,  20  Penn.  St.  458,  463 ;  Schenley  v.  Commonwealth,  &c., 
36  Penn.  St.  29. 

^  Bradbury  v.  Grimsel,  2  Saund.  175  d;  Daniel  v.  North,  11  East,  372;  Par- 
ker J).  Framingham,  8  Mete.  260 ;  Pierre  v.  Fernald,  26  Me.  436  ;  Blanchard  v. 
Bridges,  4  Adolph.  &  E.  176  ;  Barker  v.  Richardson,  4  Baruew.  &  Aid.  579  ; 
Bright  V.  Walker,  1  Crompt.  M.  &  R.  211 ;  Baxter  ».  Taylor,  4  Barnew.  &  Ad. 
72;  Reimer  v.  Stuber,  20  Penn.  St.  458;  Schenley  v.  Commonwealth,  &c.,  36 
Penn.  St.  29;  Tud.  Lead.  Cas.  116;  Runcorn  v.  Doe,  5  Barnew.  &  C.  696; 
ante,  sect.  3,  pi.  32. 
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former,  if  the  latter  were  in  the  possession  of  a  tenant  for 
life  during  such  adverse  enjoyment.  The  reason  of  this  is, 
that  a  prescription  operates  only  against  one  who  is  "  capa- 
ble of  making  a  grant."  And  a  tenant  for  life  cannot  make 
a  grant  which  shall  affect  the  estate,  when  it  shall  come  into 
a  reversioner's  hands.^ 

In  Wood  V.  Veal  the  premises  over  which  a  way  was 
claimed,  by  adverse  use  and  enjoyment  for  a  long  space  of 
time, — longer,  in  fact,  than  human  memory,  —  had  been 
during  this  time  in  the  possession  of  a  tenant  for  ninety- 
nine  years,  which  had  then  recently  expired,  and  it  was 
held  that  no  right  was  thereby  gained  against  the  owner 
of  the  inheritance.^ 

But,  as  already  stated,  it  would  seem  that  if,  after  such 
adverse  use  and  enjoyment  had  begun  by  the  owner  of  the 
dominant  estate,  the  owner  of  the  servient  estate  should 
part  with  his  possession  to  a  tenant,  and  the  same  should 
continue  .to  be  used  as  before,  an  easement  might  be  gained 
by  prescription  after  twenty  years'  enjoyment.^ 

But,  for  various  reasons,  if  the  owner  of  the  dominant 
estate  becomes  himself  a  tenant  of  the  servient  estate,  no 
enjoyment  of  an  easement  during  such  unity  of  possession 
could  be  adverse,  or  lay  the  foundation  for  a  prescription.* 

71.  On  the  other  hand,  though  it  is  clear  that  a  tenant  for 
life  of  a  dominant  estate  may  acquire  an  easement  in  a 
Servient  one  by  adverse  enjoyment,  it  does  not  seem  to  be 
settled  whether  it  would,  when  acquired,  enure  in  favor  of 
him  who  has  the  inheritance  by  way  of  reversion.^ 

But  tliough  in  the  above-cited  case  the  court  avoid  the 
question,  it  would  seem  that,  if  the  tenant  held  by  lease 

1  Barker  v.  Richardson,  4  Bamew.  &  Aid.  .579.  See  Davies  u.  Stephens,  7 
Carr.  &  P.  570 ;  Merlin,  Repertoire  de  Jurisprudence,  tit.  Prescription,  Sect.  1 , 
§  7,  Art.  2,  Ques.  13. 

''■  Wood  V.  Veal,  5  Bamew.  &  Aid.  454. 

8  SeeCrossB.  Lewis,  2  Bamew.  &  C.686;  Mebanew.  Patrick,  IJones.No.C.  23. 

'  Clay  V.  Thackrah,  9  Carr.  &  P.  47. 

6  Holland  v.  Long,  7  Gray,  487. 
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from  the  tenant  of  the  fee  of  the  dominant  estate,  an  ease- 
ment gained  by  such  a  holding  by  the  tenant  would  enure 
to  the  landlord's  benefit,  in  analogy  with  the  doctrine  of  a 
class  of  cases  which  hold  that,  if  a  tenant  by  disseizin  ex- 
tends his  holding  over  a  neighboring  parcel  of  land  till  a 
prescriptire  title  is  gained,  it  will  enure  to  the  benefit  of  his 
landlord.^ 

72.  But  in  respect  to  the  principal  proposition,  it  may  be 
stated  that,  if  an  easement  is  claimed  by  an  adverse  enjoy- 
ment, with  the  knowledge  of  the  owner  of  the  servient 
estate,  it  must  be  while  he  or  those  under  whom  he  claims 
have  the  absolute  ownership  thereof.  And  if  it  shall  have 
begun  while  the  premises  were  in  the  possession  of  one 
having  a  particular  estate  therein,  which  may  have  con- 
tinued for  any  part  of  the  time  it  was  enjoyed,  so  much 
thereof  is  to  be  deducted,  and  there  must  have  been  twenty 
years  of  such  enjoyment,  exclusive  of  the  period  for  which 
the  tenant  of  the  particular  estate  thus  held  possession.^ 

But  it  would  seem  that,  if  the  servient  estate  be  in  the 
possession  of  one  having  a  conditional  or  determinable  fee 
in  the  same,  a  servitude  may  be  gained  against  him,  which 
would  be  defeated  if  afterwards  the  estate  of  the  servient 
tenant  fails.^ 

73.  The  effect  of  the  death  of  the  owner  of  the  servient 
estate  before  an  easement  shall  have  been  acquired  by  the 
requisite  period  of  enjoyment,  has  been  somewhat  antici- 
pated. There  would  ordinarily  be  no  difficulty  in  fixing  the 
rule  to  be  applied  in  such  cases,  if  the  heir  who  succeeded 
to  the  ancestor  were  of  age,  and  suffered  the  use  and  enjoy- 
ment to  be  continued  till  it  had  extended  to  the  period  of 
prescription. 

But  if  the  heir  were  at  the  time  under  a  disability  like 
that  of  being  a  minor,  it  is  well  settled  that  during  the  period 

1  Andrews  v.  Hailes,  2  Ellis  &  B.  349,  and  cases  therein  cited. 
"  Pearsall  v.  Post,  20  Wend.  Ul ;  La.  Civ.  Code,  Art.  725. 
8  3  TouUier,  Droit  Civil  Fran9ais,  419. 
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of  his  minority  the  prescription  is  suspended.  Thus  if,  after 
five  years'  adverse  enjoyment  against  the  owner  of  an  estate, 
he  dies,  and  it  comes  by  descent  to  a  minor  heir  of  the  age 
of  five  years,  it  would  require  a  continued  enjoyment  against 
this  heir  of  thirty-one  years  before  the  easement  could  be 
gained  by  adverse  use,  the  law  allowing  the  owner  of  the 
dominant  estate  to  add  the  period  of  enjoyment  during  the 
ancestor's  life  to  that  while  the  heir  is  tenant,  after  his 
arriving  at  the  age  of  twenty-one.^ 

The  identity  of  the  doctrine  above  stated  with  that  of  the 
French  law  will  be  perceived  by  the  following  quotation 
from  Merlin,  Eepertoire  de  Jurisprudence  :  "  Au  surplus, 
remarquez  que,  dans  les  cas  ou  la  prescription  temporaire  ne 
court  pas  centre  les  mineurs,  la  minority  de  I'heriter  sus- 
pend bien  la  prescription  commenc^e  centre  le  defunt,  mais 
n'empSche  pas  qu'on  ne  joigne  au  temps  durant  lequel  on  a 
poss^d^  centre  celui-ci,  le  temps  qui  a  suivi  sa  majority."  ^ 

The  same  writer  remarks  further,  that  a  prescription  which 
does  not  run  against  a  minor  will  not,  upon  the  same  prin- 
ciple, run  against  his  heir  during  his  minority.^ 

The  rule,  as  stated  in  the  Civil  Code  of  Louisiana,  is  this  : 
"  It  is  .  not  sufficient  to  be  an  owner  in  order  to  establish  a 
servitude :  one  must  be  master  of  his  own  rights,  and  have 
the  power  to  alienate.  Thus  minors,  married  women,  per- 
sons interdicted,  cannot  establish  servitudes  on  their  estates, 
except  according  to  the  forms  prescribed  for  the  alienation 
of  their  property."  * 

It  may,  perhaps,  be  thought  too  strong  to  assume  that  the 
point  is  fully  settled,  that  the  effect  of  possession  and  enjoy- 
ment, as  a  means  of  acquiring  a  prescriptive  right,  is  sus- 


1  Lamb  v.  Crosland,  4  Rich.  536;  Watkins  v.  Peck,  13  N.  H.  360;  Melvin  v. 
Whiting,  13  Pick.  184. 

"  Merlin,  Eepertoire  de  Jurisprudence,  tit.  Prescription,  Sect.  1,  §  7,  Art.  2, 
Ques.  2. 

8  Ibid. 

*  La.  Civ.  Code,  Art.  727  ;  see  Code  Nap.,  Art.  2252. 
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pended  during  the  minority  of  the  tenant  of  the  freehold  of 
the  servient  estate,  in  view  of  the  opinions  expressed  by 
some  of  our  courts,  and  therefore  the  foUowing  case  has 
been  cited  as  presenting  the  other  view  of  the  law.  In  Me- 
bane  v.  Patrick,  the  easement  claimed  was  a  right  of  way 
acquired  by  user.  This  user  began  in  1818,  when  Hanner 
owned  the  servient  estate.  In  1831  Hanner  became  msane. 
The  court,  speaking  of  the  effect  of  this,  say  :  "  Neither  the 
doctrine  of  prescription  at  common  law,  nor  the  act  of  1825, 
has  any  saving  in  regard  to  the  rights  of  infants,  feme 
coverts,  or  persons  non  compos.  In  the  Statute  of  Limita- 
tions there  is  an  express  exception  in  favor  of  the  rights  of 
those  who  may  be  infants,  &c.  at  the  time  the  right  accrues ; 
but  if  at  that  time  there  is  no  disability,  although  the  right 
may  on  the  next  day  pass  to  an  infant,  &c.,  it  is  not  in  the 
proviso Such  being  the  law  as  to  the  Statute  of  Limita- 
tions, it  follows  it  must  be  so,  also,  in  regard  to  prescriptions. 
Here  the  prescription  had  begun  to  run  before  the  insanity 
of  Hanner,  and  there  was  nothing  to  stop  it."  ^  Perhaps 
the  difference  in  the  provisions  of  the  statutes  of  limitations 
in  the  different  States  may  account  for  the  discrepancy  in 
the  decided  cases. 

74.  The  last  clause  in  the  definition  of  what  is  necessary 
to  create  a  prescription, — that  it  must  be  of  something  which 
could  have  been  granted  by  one  party  to  the  other,  —  has 
been  pretty  fuUy  anticipated ;  and  yet  it  may  be  well  to  refer 
to  one  or  two  authorities  bearing  upon  this  proposition, 
although  it  is  implied  from  the  familiar  doctrine,  that 
every  prescription  is  based  upon  an  assumed  original  grant. 

If,  for  instance,  two  adjacent  proprietors  of  lands  occupy 
them  in  a  manner  which  each  would  have  a  legal  right  to  do, 
without  obtaining  any  leave  or  permission  from  the  other, 
neither  can  insist,  as  a  prescriptive  right,  that  the  other  shall 


1  Mebane  v.  Patrick,  1  Jones,  No.  C.  23.     See  ante,  pi.  64.    See  also  Tyler  v. 
Wilkinson,  4  Mason,  402,  sxid. post,  pi.  77. 
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continue  such  mode  of  occupation,  although  in  its  effect  it 
operates  a  benefit  to  his  own  estate.  Such  benefit,  though 
derived  from  another's  estate,  is  not  an  easement  in  or  out 
of  the  same  in  favor  of  his  own.  Thus,  one  built  a  dam 
upon  his  own  land,  which  so  regulated  and  controlled 
the  flow  of  the  water  of  the  stream  that  it  no  longer  was 
discharged  upon  the  land  of  a  proprietor  below  in  such 
quantities  as  to  floo(J  the  same,  as  it  had  been  accustomed 
to  do  before  the  erection  of  the  dam,  and  the  owner  of  the 
land,  by  digging  ditches  therein,  was  able  to  drain  it  and 
cultivate  it.  This  he  enjoyed  for  more  than  twenty  years, 
when  the  owner  of  the  dam  cut  it  away,  and  suffered  the 
water  to  flow  as  formerly,  and  the  land  of  the  lower  pro- 
prietor was,  consequently,  again  flooded  and  damaged.  But 
it  was  held  that  he  was  without  a  remedy  for  the  injury, 
since  he  had  acquired  no  easement  to  have  the  water  kept 
back,  for  he  had  done  nothing  adverse  to  the  rights  of  the 
upper  owner,  nor  had  the  latter  done  anything  adverse  to 
him.  The  benefit  derived  to  the  land  below  was  merely 
incidental  to  the  lawful  act  of  another's  erecting  the  dam 
upon  his  own  land  above.  The  law  would  not  presume,  in 
such  use,  that  either  of  these  owners  had  granted  anything 
to  the  other,  since  each  had  whatever  he  enjoyed,  indepen- 
dently of  the  other.^ 

And  it  is  said  in  Wheateley  v.  Baugh,  that  "  no  man,  by 
the  mere  prior  enjoyment  of  the  advantages  of  his  own  land, 
can  establish  a  servitude  upon  the  land  of  another."  ^ 

And,  as  stated  by  Swift,  J.,  in  Chalker  v.  Dickinson,  it  is 
always  competent  to  rebut  a  presumption  arising  from  the 
enjoyment  of  what  answers  to  an  easement,  by  proof  of  such 
circumstances  as  show  that  no  grant  could  have  been  made.* 

As  there  can  be  no  grant  by  a  man  to  himself,  nor  an  ad- 
verse use  of  his  own  land  by  one  as  against  himself,  it  may 

1  Felton  V.  Simpson,  11  Ired.  84. 

'  Wheateley  v.  Baugh,  25  Penn.  St.  528. 

*  Chalker  v.  Dickinson,  1  Conn.  382. 
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be  regarded  as  a  mere  truism  to  say  that  no  length  of  use 
of  a  way,  for  instance,  by  a  man  over  one  parcel  of  his 
land  to  another,  can  create  an  easement  of  way  in  fa- 
vor of  the  latter  parcel.  No  one  can  prescribe  in  his  own 
land.^ 

75.  But  by  the  cases  cited,  as  has  been  more  fully  ex- 
plained in  another  connection,  though  a  way,  for  instance, 
thus  used  for  the  benefit  of  one  of  two  parcels  of  land  over 
another  belonging  to  the  same  owner,  would  not  pass  as 
appurtenant  to  such  parcel  upon  a  grant  of  the  same,  it 
might  pass  if  the  parcel  were  conveyed  "  with  all  ways."  ^ 

76.  The  following  case  has  been  selected,  though  some- 
what complicated  in  its  facts,  as  furnishing  an  illustration 
of  several  of  the  propositions  to  which  the  reader's  attention 
has  been  called.  The  case  is  Watkins  v.  Peck,  and  was 
very  elaborately  and  ably  considered  by  Parker,  C.  J.  The 
facts  were  briefly  these.  An  aqueduct  had  been  laid  from 
a  spring  of  water  to  the  estate  S.,  from  which  point  an 
aqueduct  was  laid  in  1796  or  1797  to  the  Bellows  House, 
and  had  continued  to  run  there  till  1838.  In  1812  aque- 
ducts were  laid  from  the  Bellows  House  to  the  estates  of 
Gage  and  Watkins,  by  which  the  surplus  water  not  needed 
at  the  Bellows  House  was  conducted  to  these  estates,  and 
used  there  up  to  1838.  Subsequent  to  1812,  Buffum  laid 
an  aqueduct  from  S.  to  his  own  house,  and  took  a  portion 
of  the  water  which  flowed  from  the  spring  to  that  point, 
and  which  did  not  flow  to  the  Bellows  House.  This  he  con- 
tinued to  use  up  to  1838.  In  1812  Cochrane  became  the 
owner  of  the  estate  S.,  and  held  it  till  his  death  in  1821, 
but  never  interfered  with  the  use  of  either  of  the  aqueducts. 
He  left  four  children,  one  a  minor,  to  whom  his  estate 
passed.  In  1838  Peck  purchased  S.  estate  of  these  chil- 
dren, one  of  them   still  being  a  minor,  and   denied  the 

1  Atkins  V.  Bordman,  2  Mete.  457;  Ritger  v.  Parker,  8  Cush.  145;  Cooper 
V.  Barber,  3  Taunt.  99 ;  Gayetty  v.  Bethune,  14  Mass.  49. 
^  Staple  V.  Heydon,  6  Mod.  3. 
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rights  of  Buffum  and  Bellows,  and  Gage  and  Watkins,  to 
draw  water  by  the  aqueducts  then  in  use.  Whatever  rights 
they  had  to  any  of  the  aqueducts  depended  upon  user  and 
enjoyment,  as  no  deeds  had  ever  been  made  granting  their 
use. 

One  objection  to  the  claim  of  an  easement  in  such  aque- 
ducts by  an  enjoyment  thereof  was,  that,  by  the  death  of 
Cochrane  in  1821,  leaving  one  of  his  heirs  a  minor,  and  the 
estate  S.  having  remained  undivided  till  1838,  no  user  and 
enjoyment  between  these  periods  could  gain  an  easement 
in  the  S.  estate.  And  the  court  held  that  such  was  the 
law,  and  that  it  made  no  difference  that  the  other  children 
had  been  of  age  during  that  time,  since  the  easement  claimed 
was  of  that  which  was  of  itself  indivisible,  and  could  not 
be  used  without  being  done  adversely  to  the  minor,  and 
therefore  could  not  be  done  at  all,  at  least  until  partition 
had  been  made  of  the  estate  among  the  children,  and  the 
land  through  which  the  aqueduct  passed  had  been  assigned 
to  another  than  the  minor.  No  grant  could  be  presumed 
from  adverse  enjoyment  against  such  minor,  since  no  grant 
could  be  presumed  against  a  person  who  was  incapacitated 
to  make  it.  "  It  would  be  absurd,"  say  the  court,  "  to 
presume  a  grant  where  it  was  clear  that  no  such  grant 
could  have  existed."  So  far,  therefore,  as  Buffum  was 
concerned,  it  was  held  that  he  had  not  gained  a  prescrip- 
tive right  to  use  the  aqueduct  to  his  estate.  But  inasmuch 
as  the  Bellows  estate  had  enjoyed  the  aqueduct  to  that  estate 
for  more  than  twenty  years  before  Cochrane's  death,  it  had 
acquired  the  same  as  an  easement.  And  as  to  the  claims 
of  Gage  and  Watkins,  it  was  held  that,  as  they  took  what 
water  they  used  from  the  Bellows  estate,  and  the  surplus 
only  of  what  flowed  to  that,  their  enjoyment  of  their  aque- 
ducts was  not  adverse  to  any  one  but  the  owner  of  that 
estate,  and  they  were  not  affected  by  the  minority  of  the 
heir  of  Cochrane ;  and  having  enjoyed  the  use  of  their 
aqueducts  for  more  than  twenty  years  by  the  acquiescence 
11 
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of  the  owner  of  the  Bellows  estate,  they  had  acquired  a 
prescriptive  right  to  the  same.^ 

The  judge  in  that  case  intimates  that,  if  the  disability- 
intervened  during  the  lapse  of  the  time,  but  did  not  extend 
to  the  termination  of  the  period  of  twenty  years,  it  might 
not  be  sufficient  to  rebut  the  presumption.  But  it  seems 
to  be  settled  now,  as  already  stated,  that,  though  the  pre- 
scription would  be  suspended  during  the  minority  of  an 
heir,  where  the  ancestor  dies  after  an  adverse  enjoyment 
nas  begun,  if  enjoyed  after  such  heir  comes  of  age,  the 
two  periods  of  adverse  user  might  be  added  together  to 
make  the  requisite  period  of  prescription.^ 

77.  The  cases  above  cited,  as  well  as  the  express  lan- 
guage of  the  courts  in  several  cases,  are  directly  opposed 
to  the  doctrine  of  Story,  J.,  in  Tyler  v.  Wilkinson,  where 
he  says :  "  By  our  law,  upon  principles  of  public  conven- 
ience, the  term  of  twenty  years  of  exclusive  uninterrupted 
enjoyment  has  been  held  a  conclusive  presumption  of  a 
grant  or  right.  I  say  of  a  grant  or  right,  for  I  very  much 
doubt  whetlier  the  principle  now  acted  upon,  however  in 
its  origin  it  may  have  been  confined  to  presumptions  of  a 
grant,  is  now  necessarily  limited  to  considerations  of  this 
nature.  The  presumption  is  applied  as  a  presuniption 
iuris  de  jure,  wherever,  by  possibility,  a  right  may,  be 
acquired  in  any  manner  known  to  the  law.  Its  operation 
has  never  yet  been  denied  in  cases  where  personal  disa- 
bilities of  particiilar  proprietors  might  have  intervened,  — 
such  as  infancy,  coverture,  and  insanity,  —  and  where  by 
the  ordinary  course  of  proceeding  grants  would  not  be 
presumed.  In  these,  and  like  cases,  there  may  be  an  ex- 
tinguishment of  right  by  positive  limitations  of  time,  by 

1  Watkins  v.  Peck,  13  N.  H.  360-381. 

2  Melvin  v.  Whiting,  13  Pick.  184;  Lamb  v.  Crosland,  4  Rich.  536.  See 
Guernsey  v.  Rodbridges,  Gilb.  Eq.  Cas.  3 ;  La.  Civ.  Code,  Art.  727.  See  Stat. 
2  &  3  Wm.  IV.  c.  71,  §  7,  as  to  exceptions  in  case  of  disabilities  of  owners  ;  ante, 
pi.  73. 
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estoppels,  by  statutable  compensations  and  authorities,  by- 
election  of  other  beneficial  bequests,  by  conflicting  equi- 
ties, and  by  other  means.  The  presumption  would  be 
just  as  operative  as  to  these  modes  of  extinguishment  of 
a  common  right,  as  to  the  mode  of  extinguishment  by 
grant."  ^ 

In  Lamb  v.  Crosland  the  court  insist  that  Story,  J.  did 
not  make  the  proper  distinction  between  a  prescription, 
properly  so  called,  and  a  presumption  of  a  non-existing 
grant,  the  latter  of  which  arises  after  an  enjoyment  for 
twenty  years,  the  former  goes  beyond  legal  memory.^  And 
Putnqm,  J.,  in  Sargent  v.  Ballard,  says  :  "  We  cannot  sup- 
pose that  the  mere  use  of  the  easement  for  twenty  years 
is  conclusive  of  the  right,  nor  do  we  think  that  was  the 
meaning  of  Story,  J.  in  Tyler  v.  Wilkinson.  He  could  not 
have  intended  an  enjoyment  which  had  been  by  favor,  and 
at  the  will  of  the  owner  for  twenty  years."  ^  And  in  Wat- 
kins  V.  Peck  the  Chief  Justice  says :  "  It  would  be  absurd  to 
presume  a  grant  where  it  was  clear  that  no  such  grant  could 
have  existed."* 

This  subject  has  already  been  treated  of,  and  was  only 
resumed  from  its  connection  with  the  doctrine  of  a  suspen- 
sion of  prescription,  under  certain  circumstances,  in  case  of 
a  personal  disability  of  the  owner  of  a  servient  estate. 


1  Tyler  v.  "Wilkinson,  4  Mason,  402.  See  also  Mebane  v.  Patrick,  1  Jones, 
No.  C.  23. 

2  Lamb  v.  Crosland,  4  Rich.  536. 

'"  Sargent  v.  Ballard,  9  Pick.  251.  See  also  3  Kent,  Comm.  444;  Colvin  v. 
Burnet,  17  Wend.  564  ;  Nichols  v.  Aylor,  7  Leigh,  546;  Yard  ».  Eord,  2  Wms. 
Saund.  175,  note;  Mayor  of  Hull  v.  Horner,  Cowp.  102;  Parker  v.  Foote, 
19  Wend.  309,  315;  ante,  pi.  73. 

«  Watkins  v.  Peck,  13  N.  H.  377. 


124  THE  LAW  OF  EASEMENTS  AND   SEKVITUDES.  [Ch.  I. 

SECTION    V. 

OF  EASEMENTS   BY  PUBLIC   PEESCKIPTION  AND   DEDICATION. 

1.  Public,  as  distinct  from  private  prescription. 

2.  Towns  and  corporations  may  prescribe  for  ways. 

3.  Towns  may  prescribe  for  pasturage. 

4.  Towns  may  prescribe  for  gates  in  highways. 

5.  Prescription  for  town  ways  and  public  highways. 

6.  No  prescription  in  favor  of  "  the  public,"  but  a  dedication. 

7.  Lamed  v.  Earned.     Case  of  a  dedication  of  a  way. 

8.  Jennings  v.  Tisbury.     Case  of  a  highway  by  prescription. 

9.  Dedication  a  modern  doctrine  of  law. 

10.  Dedication  a  concurrent  act  of  land-owner  and  the  public. 

11.  No  one  can  dedicate  but  owner  of  the  fee  of  the  land. 

12.  Intention,  essential  to  a  dedication. 

13.  User  not  enough,  if  owner  intends  not  to  dedicate. 

14.  Dedication  may  be  for  special  purposes  only. 

15.  To  what  uses  lands,  &c.  may  be  dedicated. 

16.  In  dedication,  owner  does  not  part  with  the  fee. 

17.  Dedication  may  be  by  a  single  act. 

18.  Of  land-owners'  interest  in  lands  dedicated  to  the  public. 

19.  Dedication  requires  no  deed  of  grant,  act  inpais  sufficient. 

20.  Dedication  once  made  is  irrevocable. 

21.  As  to  time  requisite  to  create  a  dedication. 

22.  Dedication  inferred  from  sale  of  city  lots  with  plans  of  streets. 

23.  Clements  v.  West  Troy.    Way  appurtenant  to  lots,  though  not  dedicated. 

24.  Bowers  i).  Suffolk  Mg.  Co.    Same  subject. 

25.  Owner  of  soil  may  not  obstruct  a  dedicated  way. 

26.  Streets  may  be  dedicated  before  open  or  wrought. 

27.  Effect  of  failing  to  use  what  is  dedicated. 

28.  Owner  may  not  resume  lands  actually  dedicated. 

29.  Use  of  lands  to  conform  to  purposes  of  dedication. 

30.  No  dedication  of  streets  laid  on  plans,  unless  lots  are  sold. 

31.  In  some  States  there  is  no  dedication  of  public  ways. 

32.  Ways  may  be  dedicated,  if  publicly  used,  in  Connecticut. 

33.  Law  of  Massachusetts  as  to  dedicating  public  ways. 

34.  Common  law  prevails  as  to  squares,  &c. 

35.  Pubho  cannot  insist  on  dedication  against  wish  of  owner. 

36.  Case  of  a  way  opened  for  owner's  convenience. 

37.  Gowen  v.  Phila.  Exchange  Co.     Open  land  not  dedicated. 

38.  New  Orleans  v.  United  States.    What  passes  under  a  dedication. 

39.  State  v.  Trask.     Case  of  dedication  of  a  public  square. 

40.  Abbott  s.  Mills.    Dedication  inferred  from  mode  of  building. 

41.  Hunter  v.  Trustees,  &c.     General  subject  of  dedicating  lands. 

42.  Who  has  charge  of  dedicated  lands. 

43.  Individual  may  prescribe  against  a  dedicated  right. 
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1.  It  has  already  been  stated,  that  public  corporate  bod- 
ies, like  the  inhabitants  of  towns,  may  acquire  rights  in 
the  nature  of  easements,,  by  continued  corporate  acts  of 
enjoyment,  amounting  to  a  prescription.  The  subject  is  in 
some  respects  so  far  distinct  from  mere  private  prescriptions, 
that  it  has  been  reserved  for  a  place  by  itself,  to  be  followed 
by  that  of  rights  acquired  by  dedication,  though,  as  will 
appear,  these  differ  in  many  essential  particulars. 

But  the  effect  in  the  matter  of  ways,  which  is  given,  in 
many  cases,  to  a  user,  in  establishing  a  public  way  and  a 
dedication  of  a  way  to  public  use,  are  so  nearly  identical, 
that  they  can  hardly  be  treated  of  separately.  A  way, 
however,  which  is  gained  by  a  corporate  body  by  prescrip- 
tion, properly  so  called,  is  limited  to  the  use  of  those  con- 
stituting that  body.  It  is  strictly  a  private  easement,  and 
does  not  come  within  the  category  of  public  ways. 

2.  In  a  dissenting  opinion  in  Commonwealth  v.  Newbury, 
Putnam,  J.  says,  "  I  am  of  opinion  that  the  inhabitants  of 
a  town  may  prescribe  for  a  way,  as  well  as  individuals."  ^ 
He  cites  a  remark,  "  that  the  prescription  may  be  that 
the  usage  of  the  vill  D.  has  been  time  out  of  mind  that  the 
inhabitants,  &c.  have  had  a  way  over  the  land  of  the  plain- 
tiff to  the  church,  &c.,  and  that  the  inhabitants  may  pre- 
scribe for  an  easement."  ^ 

In  Commonwealth  v.  Low  the  court  say  :  "  There  is  no 
doubt  that  the  inhabitants  of  a  town,  in  their  corporate 
capacity,  are  capable  of  taking  an  easement  or  other  incor- 
poreal hereditament,  and  that  they  may  become  seized  of  a 
right  of  way  by  grant,  prescription,  or  reservation.  A 
grant,  also,  may  be  presumed  from  continued  occupation  as 

well  in  favor  of  a  corporation  as  of  an  individual If  a 

grant  of  the  way  be  presumed,  it  will  not  support  the  in- 
dictment. It  will  operate  in  favor  of  the  town  only,  and 
will  give  no  right  of  passage  to  any  but  the  inhabitants.     It 


^  Commonwealth  u.  Newbury,  2  Pick.  51.  ^  17  Viner,  Abr.  256. 

11* 
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will  be  technically  a  private  way,  and  any  person  other  than 
an  inhabitant  passing  upon  it  will  be  a  trespasser."  ^ 

3.  So  in  New  York,  the  court  held  that  the  inhabitants 
of  a  town  might  gain  a  right  of  easement  of  pasturage  by 
prescription  or  grant,  and  that,  consequently,  any  inhabitant 
of  the  town  might  turn  his  sheep  upon  the  land  without 
thereby  being  a  trespasser.^ 

4.  So  it  was  held  that  the  inhabitants  of  a  town  might 
prescribe  for  a  right  to  maintain  a  gate  across  a  highway, 
when  the  same  was  necessary  to  preserve  the  grass  in  the 
close  through  which  it  leads.^ 

5.  The  language,  however,  of  the  courts  in  many  cases 
would  lead  one  to  infer  that  ways  for  public  iise,  whether 
town  ways  or  public  highways,  might  be  established  by  pre- 
scription. Thus  in  Stedman  v.  Southbridge  it  is  said :  "  It 
has  been  argued  as  if  the  question  was,  whether  a  town  way, 
under  any  circumstances,  can  be  proved  by  prescription  or 
by  presumption,  arising  from  use  and  enjoyment.  It  is,  per- 
haps, too  much  to  say  that  such  a  way,  or  any  other  kind  of 
easement,  cannot  be  thus  proved,  but  it  would  be  manifestly 
difficult,  because,  in  general,  the  facts  which  would  tend  to 
prove  the  existence  of  such  a  way  would  prove  the  larger 
easement  of  a  public  highway."  * 

So  in  Avery  v.  Stewart  it  is  said :  "  It  may  be  difficult 
to  decide  whether  the  long  user  of  a  way  by  the  inhabitants 
of  a  town,  and  by  others,  would  authorize  the  presumption 
of  its  being  a  public  highway  or  a  town  way."  ^ 

Now,  in  all  these  cases,  it  is  apprehended  the  court  in- 
tended to  speak  of  a  way  open  for  the  use  of  all  persons 
indiscriminately,  whether  known  and  called  a  town,  or  a 


1  Commonwealth  u.  Low,  3  Pick.  408  ;  Smith  v.  Kinard,  2  Hill,  So.  C.  642 ; 
Green  v.  Chelsea,  24  Pick.  71 ;  Avery  v.  Stewart,  1  Cash.  496. 

2  Rose  V.  Bunn,  21  N.  Y.  275. 

'  Spear  v.  Bicknell,  5  Mass.  124. 

*  Stedman  v.  Southbridge,  17  Pick.  162. 

^  Avery  ».  Stewart,  1  Cush.  496. 
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public  way  or  road,^  and  not  a  mere  private  way,  belonging 
only  to  the  inhabitants  of  a  town. 

The  court  say,  in  Commonwealth  v.  Low :  "  "Ways  of 
various  kinds  may  be  proved,  not  only  by  prescription, 
but  by  a  continued  and  uninterrupted  use  of  them  for  a 
period  much  within  the  memory  of  man.  And  it  can- 
not be  doubted  that  public  highways  may  be  shown  by 
evidence  of  a  user,  as  well  as  by  the  record  of  their  laying 
out."  2 

So  in  Polger  v.  Worth  it  is  said :  "  It  is  now,  we  think, 
too  late  to  contend  that  the  existence  of  a  highway  cannot 
be  proved  by  immemorial  usage."  ^ 

6.  From  what  has  heretofore  been  said  of  the  distinction 
between  prescription,  —  where  there  is  assumed  to  have 
been  a  grant,  with  a  grantor  and  grantee,  —  and  a  custom, 
—  where,  from  the  nature  of  the  case,  if  there  is  a  grant 
and  a  grantor,  there  is  no  grantee,  the  persons  who  were  to 
enjoy  under  it  being  incapable  of  taking  in  their  collective 
capacity,  —  there  could,  obviously,  be  no  prescription,  prop- 
erly speaking,  for  a  right  in  the  public  to  use  a  way,  for  the 
reason  that  there  is  no  grantee  in  the  assumed  grant.  It 
comes  under  the  category  of  dedications,  and  the  court  in 
Valentine  v.  Boston  remark :  "  When  those  decisions  [Com- 
monwealth V.  Newbury  and  Commonwealth  v.  Low]  were 
made,  the  doctrine  of  dedication  had  not  been  recognized 
as  the  law  of  this  State."* 

In  the  last  case,  the  plaintiff,  and  those  under  whom  he 
claimed,  had  suffered  a  small  piece  of  ground  in  front  of  his 
store  to  be  used  as  a  part  of  the  street  for  a  great  length  of 


1  Cragie  v,  Mellen,  6  Mass.  7 ;  Commonwealth  v.  Low,  3  Pick.  408  ;  Valen- 
tine V.  Boston,  22  Pick.  75.     See  Nash  v.  Peden,  1  Speers,  17. 

2  Commonwealth  v.  Low,  3  Pick.  412. 

'  Folger  V.  Worth,  19  Pick.  108.  See  also  'WiUiams  v.  Cummington,  18  Pick. 
312 ;  State  v.  Hunter,  5  Ired.  369 ;  State  v.  Marble,  4  Ired.  318 ;  Nash  v.  Pcden, 
1  Speers,  17. 

*  Valentine  v.  Boston,  22  Pick.  75. 
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time,  and  it  was  held  that  the  public  had  acquired  an  ease- 
ment to  use  the  same  as  a  way.  "  Whether  it  may  have 
been  acquired  by  grant  or  dedication,  or  the  presumption  of 
a  laying  out,  and  whether  it  may  be  viewed  as  a  private 
way  for  the  town,  or  as  a  highway  for  the  public,  seem  to  us 
to  be  useless  speculations." 

This  may  be  true  in  settling  the  question  of  damages 
then  before  the  court.  But,  in  its  bearing  upon  other  cases, 
it  may  not  be  so  unimportant  to  fix  whether  the  right 
claimed  was  gained  by  prescription  or  dedication,  in  respect 
to  which  such  different  rules  will  be  found  to  prevail.  To 
authorize  a  dedication  does  not  require  the  existence  of  a 
corporation  to  whom  it  is  made,  or  in  whom  the  title  should 
vest.  It  may  be  valid  without  any  specific  grantee  in  esse 
at  the  time,  to  whom  the  fee  could  be  granted.  And  in  this 
respect  it  forms  an  exception  to  the  general  rule  of  trans- 
ferring or  creating  an  interest  in  lands,  as  it  may  be  done 
without  a  deed,  and  without  any  person  competent  to  accept 
the  grant  as  grantee.^  The  public  is  an  ever-existing  gran- 
tee, capable  of  taking  a  dedication  for  public  uses.^ 

7.  The  court  also  recognize  the  distinction  above  referred 
to,  between  a  prescription  and  a  dedication,  as  applicable  to 
ways  for  public  use,  in  the  case  of  Larned  v.  Larned,^  where 
there  had  been  a  way  which  the  public  had  used  for  forty 
years,  across  certain  lots  of  land  between  certain  termini. 
The  way  across  the  plaintiff's  close  had  been  changed,  eight 
years  previous  to  the  action,  by  his  consent  and  that  of  the 
defendant,  who  was  the  plaintiffs  grantor,  and  of  the  other 
owners  of  the  parcels  over  which  the  way  passed,  the  termini 
remaining  the  same.     The  court  held  this  to  be  a  dedica- 


1  Hunter  v.  Trustees  of  Sandy  Hill,  6  Hill,  407  ;  3  Kent,  Comm.  450  and  note ; 
Abbott  V.  Mills,  3  Vt.  521 ;  State  v.  Wilkinson,  2  Vt.  480 ;  Cincinnati  v.  While, 
6  Pet.  432 ;  Pawlet  v,  Clark,  9  Cranch,  292,  331 ;  Kennedy  v.  Jones,  11  Ala.  63 ; 
Brown  v.  Manning,  6  Ohio,  298. 

'^  Warren  v.  Jacksonville,  15  111.  236. 

»  Larned  v.  Larned,  11  Mete.  421.     See  Lawton  v.  Tison,  12  Rich.  88. 
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tion  of  the  new  way.  They  say  a  way  may  be  established 
by  dedication  of  the  owner  of  the  soil,  with  the  assent  of 
those  who  are  interested  in  the  way.  "  And  this,"  they  add, 
"  is  true,  not  only  of  a  highway,  but  of  a  town-way,  or  a 
private  way."  By  "  private  way,"  as  here  used,  must  ob- 
viously have  been  intended  that  class  of  ways  known  to  the 
law  of  Massachusetts,  which  are  laid  out  by  public  authority 
under  that  name,  and  are  open  to  the  use  of  the  public, 
though  designed  for  the  accommodation  of  the  proprietors 
of  particular  estates  ;  for  the  court  say,  "  Length  of  use  is 
not  a  necessary  element,  without  which  a  dedication  cannot 
be  proved."  And  there  was  nothing  in  the  case  which 
called  for  an  overthrow  of  all  preconceived  and  well-settled 
rules  in  relation  to  a  grant  or  prescription  being  necessary 
to  gain  an  easement  of  a  private  way.  Besides,  in  Com- 
monwealth V.  Newbury  ^  the  court  say :  "  We  do  not  see  how 
the  principle  of  dedication  to  the  public  can  be  applied  to 
a  private  way,  for  the  very  evidence  which  would  tend  to 
show  a  dedication  would  disprove  it  as  a  private  way." 

A  dedication  is  properly  only  to  the  public  use  :  there  can 
be  no  dedication,  properly  speaking,  to  private  uses.  A 
private  pass-way  cannot  be  created  by  dedication.^ 

8.  The  effect  upon  the  public  in  the  matter  of  right  is  so 
nearly  identical,  whether  the  way  has  become  a  public  one 
by  prescription  or  dedication,  that  the  line  of  distinction  be- 
tween the  two,  as  modes  of  acquiring  it,  is  often  overlooked. 
The  case  of  Jennings  v.  Tisbury  may  be  cited  as  recogniz- 
ing, if  it  does  not  fully  explain,  the  distinction.  That  was 
the  case  of  a  narrow  lane  in  Tisbury  through  open,  unen- 
closed lands,  which  had  been  used  as  a  road  by  the  public 
more  than  twenty  years,  and  was  determined  irrespective  of 

1  Commonwealth  v.  Newbury,  2  Pick.  57.  See  Dawes  v.  Hawkins,  8  C.  B. 
N.  s.  848 ;  Pope  v.  Devereux,  5  Gray,  409,  where  the  court  seem  to  assume  that 
"  priyate' way  "  in  the  above  case  was  a  private  way  at  Common  law.  See  also 
Lawton  v.  Tison,  12  Kich.  88. 

z  Hale  V.  M'Leod,  2  Mete.  Ky.  98. 
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any  statute  now  in  force  in  Massachusetts  on  the  subject  of 
dedication.  There  was  no  record  in  this  case  of  a  laying 
out  of  the  road,  and  the  plaintiff  placed  his  claim  that  it 
was  a  public  highway  upon  a  dedication,  because  the  town 
had  not,  under  a  statute  authorizing  them  to  give  notice, 
disavowed  it  as  a  public  way.  But  the  court  treat  of  it  as 
not  being  affected  by  that  statute.  "  This  leaves  untouched 
the  case  of  public  ways  by  prescription,  and  perhaps  it 
would  not  be  too  much  to  say,  that  a  large  proportion  of  the 
public  ways,  whether  they  be  considered  public  highways  or 
town-ways,  stand  upon  no  other  title  but  prescription.  No 
doubt,  in  the  ■  early  settlement  of  the  country,  when  lands 
were  commonly  granted  to  a  company  of  proprietors,  public 
ways  were  reserved  when  the  lands  were  surveyed  and 
allotted,  which  have  remained  open  and  public  ways  to  the 
present  time,  of  which  there  is  no  record.  That  these  are 
in  all  respects  highways,  is  a  point  too  well  established  to 
require  authorities.  To  establish  such  a  way,  where  there 
is  no  proof  of  dedication,  and  where  the  element  of  dedi- 
cation does  not  subsist,  it  will  be  necessary  to  prove  actual 
public  use,  general,  uninterrupted,  continued  for  a  certain 
length  of  time.  In  general,  it  must  be  such  as  to  warrant 
a  presumption  of  laying  out,  dedication,  or  appropriation  by 
parties  having  authority  so  to  lay  out,  or  a  right  so  to  appro- 
priate, like  that  of  prescription  or  non-appearing  grant  in 
case  of  individuals.  It  stands  upon  the  same  legal  grounds, 
a  presumption  that  whatever  was  necessary  to  give  the  act 
legal  effect  and  operation  was  rightly  done,  though  no  other 
evidence  of  it  can  now  be  produced  except  the  actual  en- 
joyment of  the  benefit  conferred  by  it."  And  upon  the 
question  of  length  of  enjoyment  requisite  to  raise  the  legal 
presumption  of  its  being  a  pubhc  highway,  the  judge  says : 
"  It  is  put  upon  the  ordinary  ground  of  prescription  and 
presumption  of  a  non-appearing  grant  or  record,  which  we 
now  consider  as  fixed  at  twenty  years.  If  such  evidence  of 
the  existence  of  a  highway  is  proved,  the  court  are  of  opin- 
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ion  that  it  will  be  sufficient,  independently  of  any  sucli 
supposed  dedication."  ^ 

Whether  the  foregoing  opinion  is  open  to  criticism  or  not, 
in  failing  to  define  what  would  be  a  dedication,  so  far  as  it 
goes  to  establish  the  doctrine  that  there  may  be  a  public 
highway  whose  existence  may  be  proved  by  prescription, 
independent  of  any  evidence  of  an  original  dedication,  the 
same  is  reaffirmed  by  the  court  in  the  above-cited  case  of 
Durgin  v.  City  of  Lowell. 

9.  The  whole  doctrine  of  dedication  of  easements  to  the 
public  use  seems  to  be  of  comparatively  modern  date. 
Thus  it  is  stated  by  Gibson,  C.  J.,  in  Gowen  v.  Phila- 
delphia Exchange  Co.,^  that  the  doctrine  of  dedication  to 
the  public,  without  the  intervention  of  trustees,  began  in 
1732,  Eex  v.  Hudson,^  and  was  next  applied  in  Lade  v. 
Shepherd*  in  1735.  It  then  slept  until  1790,  in  the  case  of 
Rugby  V.  Merriweather.^ 

In  Wisconsin  it  is  declared  to  be  a  part  of  the  common 
law  of  that  State.^ 

In  Hinckley  v.  Hastings  the  court  of  Massachusetts  doubt 
if  the  doctrine  of  dedication  had  ever  been  adopted  in  this 
Commonwealth.     This  was  as  late  as  1824.^ 

But  in  Hobbs  v.  Lowell,  the  court,  with  one  dissenting 
opinion,  held  that  a  highway  could  be  established  here  by 
dedication.     This  was  in  1837.^ 

The  doctrine  had  gained  currency  slowly,  for  in  the  year 
before  that,  the  same  court,  speaking  of  dedication,  say, 


1  Jennings  v.  Tisbury,  5  Gray,  73.    See  Williams  v.  Cummington,  18  Pick. 
312;  Durgin  v.  City  of  Lowell,  3  Allen,  398;  Valentine  v.  Boston,  22  Pick.  75. 

2  Gowen  v.  Phila.  Exchange  Co.,  5  Watts  &  S.  141. 
8  Eex  V.  Hudson,  2  Strange,  909. 

'  Lade  v.  Shepherd,  2  Strange,  1004. 

^  Eugby  Charity  v.  Merry  weather,  11  East,  375. 

6  Gardiner  v.  Tisdale,  2  Wise.  153  ;  Connehan  v.  Ford,  9  Wise.  240. 

'  Hinckley  v.  Hastings,  2  Pick.  162. 

»  Hobbs  «.  Lowell,  19  Pick.  405. 
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"  The  doctrine  of  dedication,  if  it  be  adopted  in  this  State," 

&C.1 

The  matter  had  been  fully  considered  in  the  case  of  Cin- 
cinnati V.  White,2  in  the  Supreme  Court  of  the  United 
States,  and  settled  ui  1832,  which  was  a  case  of  dedication 
of  an  open  square  in  a  city ;  and  this  had  been  preceded  by 
the  case  of  Pomeroy  v.  Mills,  in  1830,  in  Vermont.^ 

It  may  now  be  assumed  to  be  a  settled  doctrine,  at  com- 
mon law,  in  this  country  generally.  It  can  best  be  stated 
and  illustrated  by  a  reference  to  some  of  the  cases  which 
have  occurred,  with  the  language  of  the  courts  in  respect 
to  the  same.* 

10.  Although  the  idea  of  dedication  implies  an  appropria- 
tion of  property,  by  the  act  of  the  owner,  for  the  use  and 
benefit  of  others,  without  any  formal  and  specific  contract 
between  them,  like  the  making  and  receiving  of  a  grant  by 
deed  or  otherwise,  yet  to  a  complete  dedication  there  is 
assumed  to  be  an  acceptance  of  the  offered  benefit  by  those 
for  whom  it  was  intended.  In  the  language  of  the  court  in 
Green  v.  Chelsea,  "  Dedication  must  originate  in  the  volun- 
tary donation  of  the  owner  of  the  land,  and  be  completed  by 
the  acceptance  of  the  public."^ 

11.  And  in  respect  to  who  may  dedicate  lands  to  pub- 
lic uses,  the  rule  seems  to  be  the  same  as  in  making  grants 
of  any  kind.  Thus  the  land  of  a  married  woman  may  be 
dedicated  where  the  acts  of  herself  and  husband  are  such 
as  to  indicate  an  intention  to  do  so.  But  it  can  only  be 
done  by  one  having  the  fee  in  the  land.® 

12.  To  constitute  a  dedication  of  land  to  a  public  use, 


1  Green  v.  Chelsea,  24  Pick.  71. 

2  Cincinnati  v.  White,  6  Pet.  431. 
8  Pomeroy  v.  Mills,  3  Vt.  279. 

*  Pearsall  v.  Post,  20  Wend.  115,  per  Cowen,  J.,  and  cases  cited.  See  post, 
chap.  3,  sect.  9,  pi.  17. 

6  Green  v.  Chelsea,  24  Pick.  71  ;  Child  v.  Chappell,  5  Seld.  256. 

«  Schenley  v.  Commonwealth,  &c.,  36  Penn.  St.  29  ;  Ward  v.  Davis,  3  Sandf. 
502. 
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there  must  first  be  an  intention  to  do  it  on  the  part  of  the 
owner.  Without  that,  no  dedication  can  take  place,  and  if, 
for  instance,  in  opening  a  passage-way,  of  a  character  wliich 
might  otherwise  be  deemed  a  public  way,  the  ow^r  of  the 
land  should  place  a  gate  at  its  entrance,  by  which  such  pas- 
sage may  be  closed,  it  would  be  regarded  as  evidence  nega- 
tiving the  intention  to  make  it  a  public  way.  Nor  would  it 
become  so  by  the  gate  being  suffered  to  go  to  decay,  or 
ceasing  to  be  used.  It  was  accordingly  held,  in  Common- 
wealth V.  Newbury,^  that  there  must  be  a  manifest  intention 
to  accommodate  the  public  through  a  m^n's  land,  before  he 
shall  be  held,  by  implication,  to  have  given  it,  so  that  even 
when,  at  the  first  opening  of  such  way,  a  post  only  had  been 
put  up,  which  soon  after  was  knocked  down,  and  remained 
down  for  twelve  years,  and  the  passage  had  been  uninter- 
rupted all  that  time,  it  was  determined  that  the  owner 
might  maintain  trespass  against  those  who  used  the  way ; 
and  the  court  cite,  as  sustaining  that  doctrine,  Eoberts  v. 
Karr.^ 

The  doctrine  that  the  erection  of  a  post  or  a  gate  at  the 
entrance  of  a  passage-way,  or  similar  acts,  may  negative  the 
intention  of  the  owner  to  dedicate  it,  and  thereby  prevent 
it  becoming  a  highway,  is  undoubtedly  well  sustained,  both 
in  England  and  this  country.^  But  the  modern  authori- 
ties, it  is  believed,  instead  of  holding  one  a  trespasser  who 
should  pass  over  a  way  in  a  city  apparently  open  for  use, 
would  hold  that  the  very  opening  of  the  way  would  be  a 
license  to  the  public  to  use  it,  if  it  had  the  ordinary  indi- 
cia of  being  intended  for  public  convenience.  It  would 
otherwise  serve  as  a  trap  to  innocent  passengers.* 

1  Commonwealth  v.  Newbury,  2  Pick.  51. 

'  Roberts  v.  Karr,  I  Campb.  262,  note.  See  also  Woolr.  Ways,  12 ;  Leth- 
bridge  v.  Winter,  1   Campb.  263,  note. 

"  Eugby  Charity  ».  Merryweather,  11  East,  376,  note;  Carpenter  v.  Gwynn, 
35  Barb.  395,  406  ;  Proclor  v.  Lewiston,  25  111.  153  ;  2  Smith,  Lead.  Cas.,  5th 
Am.  ed.  203. 

*  Stafford  v.  Coyney,  7  Barnew.  &  C.  257 ;  Bowers  v.  Suffolk  Mg.  Co.,  4 
12 
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« 

The  acts  and  declarations  of  the  land-owner  indicating 
the  intent  to  dedicate  his  land  to  the  public  use  must  be 
unmistakable  in  their  purpose  and  decisive  in  their  char- 
acter to  Ip-ve  that  effect.  In  one  case,  a  land-owner  in  the 
village  of  Newburgh  laid  out  a  strip  of  land  of  the  ordinary 
width  of  a  street,  from  one  public  street  to  another,  and 
wrought  it,  at  the  expense  of  several  thousand  dollars,  into 
the  condition  of  a  street  fit  for  public  use.  "When  he  be- 
gan to  work  it,  he  had  gates  at  each  end.  He  took  down 
one  as  he  progressed,  and  in  the  end  he  removed  the 
other ;  and  while  Jie  was  working  it,  people  on  foot  and 
some  in  vehicles  passed  over  it.  After  it  was  completed 
he  replaced  one  of  his  gates.  A  citizen  of  the  town  in- 
sisted upon  passing  over  it,  on  the  ground  that  it  was  a 
dedicated  way.  The  court  held  it  was  a  question  of  inten- 
tion on  the  owner's  part.  "  The  plaintiff  must  be  shown, 
in  the  present  case,  to  have  declared  by  words  or  by  actions, 
or  both,  his  irrevocable  intention  to  make  this  strip  of  land, 
forthwith,  not  merely  a  road,  or  a  way  of  passage,  but  a 
public  way."  The  taking  down  the  gates  here  was  ac- 
counted for  by  its  being  necessary  in  constructing  the 
way.     It  was  held  not  to  be  a  dedicated  highway.^ 

A  similar  doctrine  was  held  in  Proctor  v.  Lewiston, 
where  a  party  fenced  out  a  strip  of  land  which  the  public 
used  for  a  way.  Whether  it  was  a  public  way  depended 
upon  the  intention  with  which  this  was  done  on  his  part. 
If  once  dedicated,  it  could  not  be  retracted.  But  his  acts 
and  declarations  at  the  time  of  making  the  road  might  be 
shown  to  negative  such  intention.^ 

And  in  Poole  v.  Huskinson  it  was  held  that  the  user  of 
a  way  by  the  public  is,  at  best,  only  evidence  of  intention  on 
the  part  of  the  owner  of  the  land  to  dedicate  it,  and  that 

Cash.  332;  Morse  ».  Stacker,  1  Allen,  154;  Commonwealth  v.  Fisk,  8  Mete. 
238  ;  Cleveland  v.  Clereland,  12  Wend.  172. 

1  Carpenter  v.  Gwynn,  35  Barb.  395,  406. 

'  Proctor  V.  Lewiston,  25  111.  153.  See  Bowers  v.  Suffolk  Mg.  Co.,  4  Gush.  332. 
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a  single  act  of  interruption  by  the  owner  is  of  much  more 
weight  upon  the  question  of  intention,  than  many  acts  of 
enjoyment  on  the  part  of  the  public ;  the  use,  without  the 
intention  to  dedicate  it  as  a  public  way,  not  being  a  dedi- 
cation .^ 

It  is  upon  the  ground  of  want  of  intention  to  dedicate 
it  to  the  public,  that  no  man,  ordinarily,  loses  his  right  to 
enclose  a  strip  of  land  lying  between  his  buildings  and  the 
highway,  though  suffered  to  remain  open  to  the  same  for 
ever  so  long  a  period  of  years.^ 

13.  And  where  a  way  is  opened  as  a  private  way,  and 
intended  as  such,  and  this  can  be  shown,  no  length  of  iise 
by  others  will  make  it  a  public  way.® 

14.  There  may,  moreover,  be  a  dedication  of  land  for 
special  uses.  But  it  must  be  for  the  benefit  of  the  public, 
and  not  for  a  particular  portion  of  it.  A  permissive  use  of 
a  way  by  certain  portions  of  the  community  constitutes  a* 
license,  and  not  a  dedication,  and  is  ordinarily  something 
that  may  be  revoked. 

Thus  in  Stafford  v.  Coyney  the  land-owner  suffered  the 
public  to  use  a  road  through  his  estate  for  several  years 
for  all  purposes  except  that  of  carrying  coals.  It  was  held, 
at  best,  to  be  but  a  partial  dedication  of  the  way  as  a  high- 
way to  the  public.  "  The  public  must  take  secundum  for- 
mam  doni;  if  they  cannot  take  according  to  that,  they 
cannot  take  at  all."* 

And  though  the  judges  in  that  ease  expressed  doubts 
whether  there  could  be  such  a  partial  dedication,  the  point 
was  settled  in  Poole  v.  Huskinson,  where  it  was  held  that 


1  Poole  V.  Huskinson,  11  Meea.  &  W.  827  ;  Barraclough  v.  Johnson,  8  Adolph. 
&  E.  99  ;  Stafford  v.  Coyney,  7  Barnew.  &  C.  257 ;  Stacey  v.  Miller,  14  Mo, 
478,  no  dedication,  though  used  for  fifteen  years ;  Dwinel  v.  Barnard,  28  Me. 
554;  Skeen  v.  Lynch,  1  Robins.  Va.  186. 

2  Gowen  v.  Phila.  Exchange  Co.,  5  Watts  &  S.  141. 
8  Hall  V.  M'Leod,  2  Mete.  Ky.  98. 

*  Stafford  e.  Coyney,  7  Barnew.  &  C.  257. 
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there  might  be  a  dedication  to  the  public  for  a  limited 
purpose,  as  for  a  foot-way,  a  horse-way,  or  a  drift-way, 
though  there  cannot  be  a  dedication  to  a  limited  part  of 
the  public.^ 

In  Barraclough  v.  Johnson  the  owner  of  the  land  opened 
the  way  for  public  use,  upon  an  agreement  by  an  iron  com- 
pany and  the  people  of  the  hamlet  to  pay  him  five  shillings 
a  year,  and  to  find  cinders  to  repair  the  way  with.  It  was 
held  to  be  a  revocable  license  only,  and  not  a  dedication, 
though  it  had  been  used  by  any  person  wishing  to  pass 
over  it  for  nineteen  years.  Denman,  C.  J.  says  in  that 
case :  "  A  dedication  must  be  made  with  intention  to  dedi- 
cate. The  mere  acting  so  as  to  lead  persons  into  the  sup- 
position that  the  way  is  dedicated  does  not  amount  to  a 
dedication,  if  there  be  an  agreement  which  explains  the 
transaction." 

And  in  Hemphill  v.  City  of  Boston  the  court  held  that 
it  was  competent  to  dedicate  a  way  as  a  foot-way,  without 
making  the  city  liable  to  keep  it  in  suitable  repair  for  the 
passage  of  carriages. 

15.  Waiving,  for  the  present,  what  would  be  sufficient 
evidence  of  a  dedication,  the  purposes  for  which  the  use 
of  land  may  be  dedicated  are  various,  and  the  effect  of 
such  a  dedication  varies  according  to  the  nature  of  the 
use  to  which  the  land  is  to  be  applied.^ 

Thus,  by  the  civil  law,  if  a  thing  was  dedicated  to  sacred 
and  religious  uses,  it  ceased  to  belong  to  individuals,  and 
a  piece  of  ground  became  such  by  depositing  within  it  a 
dead  human  body ;  and  this  conforms  in  some  measure 
with  the  common  law.^ 

'  Poole  V.  Huskinson,  1 1  Mees.  &  W.  827  ;  Barraclough  ».  Johnson,  8  Adolph. 
&  E.  99 ;  Gowen  v.  Phila.  Exchange  Co.,  5  Watts  &  S.  141 ;  Hemphill  v.  City 
of  Boston,  8  Gush.  195.  See  Woolr.  Ways,  13;  The  King  v.  Northampton,  2 
Maule  &  S.  262  ;  State  v.  Trask,  6  Vt.  355. 

2  Eowan  v.  Portland,  8  B.  Monr.  248. 

'  Inst.  2,  2,  7  and  9  ;  Bract,  fol.  8  ;  Abbott  v.  Mills,  3  Vt.  521  ;  Pawlet  v.  Clark, 
9  Cranch,  293,  331. 
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At  common  law,  it  has  been  held  that  there  may  be  a 
dedication  to  public  and  pious  uses,  such  as  glebe  land  or 
land  for  the  erection  of  a  church,  for  the  use  of  a  non- 
existing  church,^  or  for  purposes  of  burial  of  the  dead.^ 

So  there  may  be  a  dedication  of  a  spring  of  water  to 
public  use,^  or  land  for  a  public  square  in  a  city,*  or  for  a 
street  or  public  highway,^  or  for  a  public  quay  or  landing- 
place  upon  the  bank  of  a  river,®  or  for  public  commons, 
or  for  sites  for  court-houses  or  other  public  buildings,'^  and 
it  would  seem  that  "  all  sorts  of  easements  and  rights  to 
enjoyment  of  land,  whether  for  use  or  of  pleasure,  which 
may  be  acquired  by  an  individual  by  grant  or  prescrip- 
tion, may  also  be  acquired  by  the  public  by  actual  dedica- 
tion." 8 

16.  It  is  not  necessary,  in  order  to  effectuate  a  dedication, 
that  the  owner  of  the  land  dedicated  should  part  with 
the  fee  of  the  same.  Nor  is  it  inconsistent  with  an  effect- 
ual dedication,  that  the  owner  should  continue  to  make 
any  and  all  uses  of  the  same  which  do  not  interfere  with 
the  uses  for  which  it  is  dedicated.*  And  where  one  who 
had  dedicated  a  public  way,  between  which  and  the  land 
of  a  third  person  there  was  a  ditch,  and  the  latter,  in  order 

1  Pawlet  V.  Clark,  9  Cranch,  293. 

2  Beatty  v.  Kurtz,  2  Pet.  566,  583. 

8  M'Connell  ».  Lexington,  12  Wheat.  582. 

•  Cincinnati  r.  "White,  6  Pet.  431 ;  Commonwealth  v.  Alburger,  IWhart.  469  ; 
2  Smith,  Lead.  Cas.,  5th  Am.  ed.  222. 

^  Denning  ».  Eoome,  6  Wend.  651.. 

8  New  Orleans  ».  United  States,  10  Pet.  662,  712 ;  Gardiner  v.  Tisdale,  2 
Wise.  153  ;  Godfrey  ».  City  of  Alton,  12  IlL  29  ;  Bolt  v.  Stennett,  8  T.  R.  606. 

'  Hunter  ».  Trustees  of  Sandy  Hill,  6  Hill,  407 ;  Watertown  ».  Cowen,  4 
Paige,  510;  Abbott  v.  Mills,  3  Vt.  521. 

8  Post  t>.  Pearsall,  22  Wend.  480,  per  Veqila-nck;  Rowan  v.  Portland,  8  B. 
Monr.  232. 

9  Abbott  V.  Mills,  3  Vt.  521 ;  Hunter  ».  Trustees  of  Sandy  Hill,  6  Hill,  407 ; 
State  ».  Wilkinson,  2  Vt.  480;  Hobbs  b.  Lowell,  19  Pick.  405;  Post  ». 
Pearsall,  22  Wend.  451 ;  Cincinnati  v.  White,  6  Pet.  431 ;  Barclay  ».  Howell, 
6  Pet.  498;  Gardiner  v.  Tisdale,  2  Wise.  153,  194;  Connehan  r>.  Ford,  9  Wise. 
240. 

12* 
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to  gain  access  from  his  land  to  the  way,  laid  a  bridge  across 
the  ditch,  one  end  of  which  rested  upon  the  way,  it  was 
held  that  the  owner  of  the  soil,  notwithstanding  the  dedi- 
cation, might  have  trespass  against  the  party  who  con- 
structed the  bridge.^ 

17.  The  doctrine  of  prescription  is  not  applicable  to  the 
case  of  dedication,  so  as  to  require  evidence  of  a  long  user 
in  order  to  establish  the  right.  A  valid  dedication  may 
be  made  by  a  single  act,  if  positive  and  unequivocal  in  its 
nature,  and  especially  where  purchases  have  been  made 
upon  the  faith  that  the  act  was  meant  to  induce.  To  con- 
stitute a  public  use,  it  is  not  necessary  that  the  public  at 
large,  that  is,  aU  persons  without  distinction,  shall  be  able 
or  be  entitled  to  share  in  its  advantages,  but  it  is  sufficient 
that  its  advantages  are  meant  to  be  shared,  and  may  be 
shared,  by  the  inhabitants,  or  a  portion  of  the  inhabitants,  of 
a  city,  town,  or  village,  or  other  locality.  Though  the  above 
is  the  language  of  the  court,  Duer,  J.,  in  Ward  v.  Davis, 
and  is  believed  to  be,  in  most  respects,  sustained  by  other 
decided  cases,  it  will  be  seen  "that  a  different  doctrine  is 
mentioned  in  other  cases  as  to  a  dedication,  properly  speak- 
ing, being  limited  to  certain  portions  of  the  public.^ 

18.  It  has  accordingly  been  held,  that  the  proprietors  of 
town  lots  adjoining  a  street  which  has  been  dedicated  to 
the  public  acquire  thereby  rights  in  the  street  of  a  private 
character,  distinct  from  that  which  the  public  have,  and  may 
have  an  action  for  damages  for  any  obstruction  in  or  injury 
to  such  street ;  ^  whereas,  if  one  purchase  a  village  or  town 
lot  bounded  upon  a  public  street,  he  acquires  thereby  no 
right  of  a  private  character,  .distinct  from  the  use  which 
every  one  of  the  public  may  claim,  although  the  fee  of  his 

1  Lade  v.  Shepherd,  2  Strange,  1004. 

2  Ward  V.  Davis,  3  Sandf.  502. 

8  Indianapolis  v.  Croas,  7  Ind.  9 ;  Haynes  v.  Thomas,  Ibid.  38  ;  Tate  v.  Ohio 
&  Miss.  B.  R.  Co.,  Ibid.  479.  But  see  Mercer  v.  Pittsburg,  &c.  R.  R.  Co.,  36 
Penn.  St.  99 ;  post,  pi.  25. 
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land  in  fact  extends  to  the  centre  line  of  the  street,  subject 
only  to  the  public  easement.-' 

19.  To  constitute  a  dedication  requires,  however,  no  grant 
or  conveyance  by  deed  or  writing  on  the  part  of  the  owner 
of  the  land.  If  he  shall  do  such  acts  in  pais  as  amount  to 
a  dedication,  the  law  regards  him  as  estopped  in  pais  from 
denying  that  the  public  have  a  right  to  enjoy  what  is  dedi- 
cated, or  from  revoking  what  he  had  thus  declared  by  his 
acts.  And  there  may  be  a  dedication  to  the  use  of  a  town 
before  it  shall  have  been  actually  incorporated,  or  it  may  be 
to  the  public,  —  a  body  not  capable  of  taking  a  grant,  — 
the  only  limit  being,  that  what  is  dedicated  is  suited  to  the 
wants  of  the  community  at  large.^ 

20.  And  a  dedication,  when  once  made  to  and  accepted 
by  the  public,  is  in  its  nature  irrevocable.^ 

21.  If,  in  this  connection,  it  is  asked  what  length  of  time 
is  necessary  in  order  to  have  a  dedication  become  effectual, 
it  is  believed  there  is  no  period  or  term  of  enjoyment  neces- 
sary, as  in  the  case  of  prescription.  Length  of  enjoyment 
may  be  regarded,  when  the  evidence  of  a  dedication  having 
been  made  depends  upon  a  user  by  the  public  of  the  thing 
dedicated.  But  as  all  that  is  requisite  to  constitute  a  good 
dedication  is,  that  there  should  be  an  intention  and  an  act 
of  dedication  on  the  part  of  the  owner,  and  an  acceptance 
on  the  part  of  the  public.  As  soon  as  these  concur,  the 
dedication  is  complete.  Ordinarily,  there  is  no  other  mode 
of  showing  an  acceptance  by  the  public  of  a  dedication,  than 

1  Kimball  v.  City  of  Kenosha,  i  Wise.  321.  See  Barclay  v.  Howell,  6  Pet. 
498. 

2  2  Smith,  Lead.  Cas.,  5th  Am.  ed.  209 ;  Cincinnati  v.  Whito,  6  Pet.  431 ; 
New  Orleans  v.  United  States,  10  Pet.  662,  712;  Cady  v.  Conger,  19  N.  Y. 
256  ;  Haynes  v.  Thomas,  7  Ind.  38 ;  Warren  v.  Jacksonville,  15  111.  236 ;  Cole 
v.  Sprowl,  35  Me.  161 ;  Skeen  v.  Lynch,  1  Robins.  Va.  186  ;  Vick  u.  Vicks- 
burg,  1  How.  Miss.  379  ;  Connehan  v.  Ford,  9  Wise.  240 ;  Commonwealth  v. 
Fisk,  8  Mete.  238 ;  Ward  v.  Davis,  3  Sandf.  502. 

*  State  V.  Trask,  6  Vt.  355 ;  New  Orleans  v.  "United  States,  10  Pet.  662  ; 
Commonwealth  b.  Alburger,  1  Whart.  469 ;  Missouri  Institute,  &c.  v.  How,  27 
Mo.  211;  Huber  v.  Gazley,  18  Ohio,  18;  Rowan  b.  Portland,  8  B.  Monr. 
232,  247 ;  Kagan  v.  M'Coy,  29  Mo.  356. 
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by  its  being  made  use  of  by  them,  and  this  must  be  suffi- 
ciently long  to  evince  such  acceptance,  depending,  of  course, 
upon  the  circumstances  of  each  case.  Six  or  seven  years 
have,  in  some  cases,  been  held  to  be  sufficient,  and  in  no 
case  has  the  time  been  measured  by  that  required  to  create 
a  prescription. 

As  there  may  be  a  qualified  or  limited  dedication,  having 
regard  to  the  uses  and  purposes  for  which  the  thing  dedi- 
cated may  be  applied,  so  there  may  be  a  limited  or  partial 
acceptance  of  what  has  been  dedicated  in  a  more  general 
form,  and  in  that  case  the  dedication  takes  effect  only  in 
its  limited  or  qualified  form.  But  when,  and  so  far  as  the 
dedication  is  accepted,  it  takes  effect,  and  the  owner  of  the 
soil  is  thenceforward  excluded  from  reasserting  his  ancient 
rights.^  If,  however,  the  only  evidence  of  the  dedication 
of  a  way  is  its  having  been  used  as  such  by  the  public,  such 
user,  in  order  to  constitute  sufficient  evidence  of  such  dedi- 
cation, must  have  continued  for  at  least  twenty  years.^ 
And  it  seems  that  it  must  have  been  so  used  as  to  show 
that  the  public  require  it  for  their  accommodation,  and  iliat 
the  owner  intended  to  dedicate  it.^ 

In  Jarvis  v.  Dean,  four  or  five  years'  use  of  a  passage-way 
by  the  piiblic,  with  the  full  assent  of  the  owner  of  the  soil, 
was  held  sufficient  to  constitute  it  a  thoroughfare.*  While 
in  Eugby  Charity  v.  Merryweather,  though,  by  fifty  years' 
use  of  a  way  as  a  thoroughfare,  it  was  held  to  have  become  a 

1  Abbott  V.  Mills,  3  Vt.  521  ;  Denning  v.  Eoome,  6  "Wend.  651  ;  Woolard  v. 
M'Cullough,  1  Ired.  432 ;  State  ii.  Trask,  6  Vt.  355  ;  State  v.  Marble,  4  Ired.  31 8  j 
Shaw  V.  Crawford,  10  Johns.  236  ;  Post  v.  Pearsall,  22  Wend.  425  ;  Gowen  n. 
Phila.  Exchange  Co.,  5  "Watts  &  S.  141 ;  Green  v.  Chelsea,  24  Pick.  71 ;  Bar- 
clay B.  Howell,  6  Pet.  498,  513;  Cincinnati  B.White,  6  Pet.  431  ;  Woodyer  v. 
Hadden,  5  Taunt.  125  ;  Pritchard  v.  Atkinson,  4  N.  H.  1,  13  ;  State  v.  Camp- 
ton,  2  N.  H.  513;  Child  v.  Chappell,  5  Seld.  246;  Carpenter  v.  Gwynn,  35 
Barb.  395 ;  Schenley  v.  Commonwealth,  &c.,  36  Penn.  St.  29  ;  Connehan  v. 
Ford,  9  Wise.  240  ;  Commonwealth  v.  Fisk,  8  Mete.  238. 

2  Hoole  B.  Attorney-General,  22  Ala.  190;  Gould  o.  Glass,  19  Barb.  179; 
Smith  V.  State,  3  N.  J.  130  ;  Hutto  v.  Tindall,  6  Kich.  396. 

8  State  V.  Nudd.  3  Fost.  327. 
*  Jarvis  b.  Dean,  3  Bing.  447. 
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public  highway,  which  the  owner  of  the  soil  might  not  close, 
it  would  have  been  otherwise  if  he  had  had  a  bar  across  the 
passage-way,  which  could  be,  and  occasionally  was  closed,  as 
this  circumstance  bore  upon  the  question  of  intent.^ 

On  the  other  hand,  the  court  in  Woodyer  v.  Hadden,  in 
speaking  of  the  length  of  time  requisite  to  effect  a  dedica- 
tion, say  :  "  If  the  act  of  dedication  be  unequivocal,  it  takes 
place  immediately  ;  for  instance,  if  a  man  builds  a  double 
row  of  houses  opening  into  an  ancient  street  at  each  end, 
making  a  street,  and  sells  or  lets  the  houses,  that  is  instantly 
a  highway."  ^ 

22.  In  some  States,  as  will  more  fully  appear,  there  are 
statutes  which  prevent  a  way  becoming  a  highway  by  a  mere 
dedication  to  and  user  by  the  public.  There  are  cases  where 
the  streets  of  a  village,  for  instance,  are  laid  out  upon  a  plan 
of  lots,  and  these  are  sold  in  reference  to  the  plan,  whereby 
the  purchasers  of  the  lots  acquire  rights  of  way  along  these 
streets  as  easements  appurtenant  to  their  lots,  and  yet  the 
streets  do  not.  necessarily  become  dedicated  to  the  public 
use,  though  used  by  the  people  having  occasion  to  do  so. 
Thus  in  Child  v.  Chappell,  where  a  partition  of  a  parcel  of 
land  into  lots  was  made,  with  a  part  left  for  a  mill-yard  and 
a  basin  and  a  road,  all  laid  down  upon  a  plan,  it  was  held 
to  bind  the  parties  to  permit  the  parts  thus  indicated  to  be 
used  for  the  purposes  designated.  "  As  between  the  par- 
ties, their  heirs  and  assigns,"  say  the  court,  "  it  fixes  the 
servitude  of  a  public  way  upon  the  land  thus  laid  out  as 
streets."  But  the  Judge  (^Morse)  was  of  opinion,  that  such 
an  appropriation  would  not  be  a  dedication  as  between  the 
owners  and  the  public.     "  I  take  a  dedication  to  the  public 


^  Rugby  Charity  v.  Merryweather,  U  East,  376,  note.  See  Post  v.  Pearsall, 
22  Wend.  425. 

2  Woodyer  v.  Hadden,  5  Taunt.  125.  See  also  Hobbs  ».  Lowell,  19  Pick. 
405  ;  Woolr.  Ways,  10;  Child  v.  Chappell,  5  Seld.  246  ;  Hpnter  n.  Trustees  of 
Sandy  Hill,  6  Hill,  407,  414;  Ward  v.  Davis,  3  Sandf.  502;  Rhea  c.  Forsyth, 
37  Penn.  St.  503;  Missouri  Institute,  &c.  v,  How,  27  Mo.  211. 
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of  land  for  a  public  highway  to  be  something  more  than  an 
act  of  the  owner  of  the  land.  The  dedication  is  not  com- 
plete or  binding  until  accepted  by  a  public  user,  or  some 

other  indication  of  acceptance As  a  rule  of  wisdom, 

the  acceptance  of  a  dedication  of  land  for  public  use  may 
be  presumed  from  the  beneficial  nature  of  the  dedication."  ^ 

23.  In  the  case  of  Clements  v.  West  Troy,  the  proprietors 
of  that  village  laid  out  the  same  by  a  plan,  upon  which  an 
alley  was  laid  down,  and  house-lots  were  conveyed  bounding 
on  this  alley.  The  court  say :  "  As  between  the  original 
proprietors  and  those  to  whom  they  conveyed,  this  act  of  the 
proprietors  secured  a  right  of  way.  But  the  alley  thus  des- 
ignated, and  in  respect  to  which  the  purchasers  of  the  lots 
had  acquired  an  indefeasible  right  of  way,  did  not  thereby 
become  a  public  highway.  The  dedication  must  be  ac- 
cepted. The  highway  must  be  laid  out.  Until  that  is  done, 
the  alley  would  remain  the  property  of  the  original  proprie- 
tors, subject  to  the  right  of  way  in  those  who  had  taken  the 
deeds  of  lots  bounded  upon  the  alley."  ^ 

24.  The  case  of  Bowers  v.  Suffolk  Manufacturing  Co.  serves 
further  to  illustrate  how  far  there  may  be  acts  of  dedication 
of  ways  as  public  ways,  so  that,  though  not  actually  dedicated 
so  as  to  become  a  highway,  the  public  may  use  them  so  long 
as  they  are  kept  open,  and  yet  the  proprietors  of  lands  over 
which  they  pass,  and  those  to  whose  estates  they  are  appur- 
tenant, may  still  have  all  the  rights  in  respect  to  the  same 
as  if  they  were  strictly  private  ways.  It  was  one  of  the  in- 
stances where  an  easement  may  become  appurtenant  to  each 
of  many  estates  by  a  process  like  that  of  dedication,  and  be 
common  to  them  all,  without  becoming  a  public  easement, 
and  without  detracting  from  the  right  of  each,  to  whose  ten- 

1  Child  V.  Chappell,  5  Seld.  246  ;  post,  chap.  2,  sect  3,  pi.  6.  See  also  Oswego 
V.  Oswego  Caoal  Co.,  2  Seld.  257  ;  Clements  v.  West  Troy,  16  Barb.  251 ;  Com- 
monwealth V.  Rush,  14  Penn.  St.  186. 

2  Clements  v.  "West  Troy,  16  Barb.  251.  See  Child  v.  Chappell,  5  Seld.  246 ; 
Rhea  v.  Forsyth,  37  Penn.  St.  503. 
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ement  the  right  of  easement  has  become  appurtenant,  to 
seek  a  private  remedy  for  any  injury  to  his  own  enjoyment 
of  the  same.  The  facts  were  these.  Certain  proprietors  of 
an  extensive  tract  of  land,  water-power,  &c.,  laid  out  E. 
Street  over  the  same  from  a  county  road  to  H.  Street  (which 
they  also  laid  out),  and  marked  R.  Street  for  a  carriage-way 
and  public  travel,  and  the  same  was  used  by  any  person  hav- 
ing occasion  to  do  so,  no  gate  nor  barrier  paving  been  erected 
thereon.  In  1832,  after  these  acts  done,  the  proprietors  sold 
to  the  defendants  the  lands  lying  on  both  sides  of  the  north- 
erly end  of  R.  Street,  and  the  land  over  which  that  part  of 
the  street  was  laid  out,  by  an  indenture  in  which  it  was  cov- 
enanted that  the  streets  described  therein  should  be  main- 
tained as  roads,  "  Tor  the  common  use  of  the  parties  hereto, 
their  successors  and  assigns,  each  keeping  in  repair  those 
parts  which  pass  over  their  respective  estates,"  and  referring 
to  a  plan  on  which  R.  Street  was  laid  down  fifty  fept  wide 
from  the  county  road  to  H.  Street.  In  1844  the  proprietors 
sold  the  plaintiff  a  lot  bounding  on  R.  Street,  with  all  privi- 
leges and  appurtenances,  on  which  he  built  a  house  and 
resided  therein.  Before  this,  four  other  house-lots  on  R. 
Street  had  been  sold  by  the  proprietors  to  other  persons.    In 

1845  the  proprietors  sold  at  auction  all  their  remaining  lands 
on  R.  Street  and  in  the  neighborhood,  reference  being  made 
to  printed  plans  and  conditions  of  sale.  And  on  this  plan 
R.  Street  was  laid  down  fifty  feet  wide.  One  of  the  condi- 
tions of  sale  was  as  follows  :  "  The  streets  mentioned  in  the 
catalogue,  and  laid  down  on  the  plans,  are  all  to  be  reserved 
and  kept  open  for  the  benefit  of  the  abutters,  but  they  are 
not  all  graded.  Any  street  reserved,  and  not  graded,  may 
be  altered  or  discontinued  with  the  consent  of  all  the  abut- 
ters thereon."  There  were  twenty  lots  then  sold  on  R. 
Street,   on   which  buildings  were  afterwards  erected.     In 

1846  the  city  laid  out  R.  Street  as  a  public  street  over  a 
part  of  the  distance  from  the  county  road  to  H.  Street,  the 
plaintiff's  house  being  upon  the  part  thus  laid  out.    In 
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1847  the  defendants  dug  up  R.  Street  at  a  point  beyond 
where  it  had  been  located  as  a  highway,  towards  H.  Street, 
for  the  purpose  of  putting  in  hydraulic  works  for  their  use, 
which  rendered  R.  Street  in  that  place  for  the  time  impass- 
able ;  and  when  the  work  should  be  completed,  it  would  per- 
manently occupy  and  obstruct  a  part  of  the  fifty  feet  in 
width.  For  this  obstruction  the  plaintiff  brought  his  action. 
The  question  was,  j^hether  the  plaintiff,  as  owner  of  a  tene- 
ment on  R.  Street,  had  a  right  of  action  for  this  obstruction, 
at  a  point  remote  from  his  own  estate,  no  special  damage 
having  been  shown.  It  was  insisted  that,  the  way  having 
become  public  by  dedication,  the  remedy  was  by  indictment, 
and  that  a  private  action  would  not  lie  without  showing 
actual  damage  to  the  plaintiff.  The  court  held  that,  though 
this  was  true  if  such  were  the  fact,  the  street  had  not  been 
dedicated  as  a  public  highway.  If  it  had  simply  been 
opened  and  used,  it  might  be  evidence  of  an  intent  to  dedi- 
cate it.  But  in  the  deed  of  the  land  over  which  R.  Street 
was  laid  out,  it  was  to  be  maintained  for  the  common  use  of 
the  parties  thereto,  each  keeping  in  repair  those  parts  that 
passed  over  his  respective  estate.  And,  at  the  auction, 
the  streets  were  reserved  and  kept  open  for  the  benefit  of 
the  abutters,  and  any  street  not  graded  might  be  discontin- 
ued by  the  consent  of  the  abutters  thereon.  The  use  actu- 
ally made  by  the  public  could  not  alter  the  intention  with 
which  the  street  was  laid  out,  as  thus  indicated.  But  even 
if  it  was  the  intention  of  the  proprietors  to  dedicate  the 
street,  it  could  only  become  such  by  the  assent  of  the  city, 
express  or  implied,  so  as  to  make  the  city  liable  for  its  re- 
pair. The  land-owners,  in  such  case,  might  not  be  entitled 
to  maintain  trespass  against  any  one  who  might  pass  over  it 
while  it  remained  open.  But  they  might  shut  up  the  way, 
and  the  right  of  passing  over  it  would  thereby  be  terminat- 
ed, the  opening  of  the  street  being  a  license,  and  not  a  grant 
or  dedication.  The  court  held  that  the  action  could  be 
maintained.     "  The  plaintiff,  by  a  grant  from  the  proprietors 
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of  the  land  over  which  R.  Street  had  been  laid  out  by  them, 
did  acquire  a  good  title  to  the  right  of  way  claimed,  for  the 
disturbance  of  which  the  defendants  are  liable."  ^ 

25.  But  where  a  street  has  been  actually  dedicated  to  the 
public  by  the  act  and  intent  of  the  owner  of  the  soil,  and 
by  what  shows  an  acceptance  by  the  public,  it  becomes  a 
public  highway,  and  the  owners  of  the  adjacent  land,  wheth- 
er the  original  proprietors  or  purchasers  under  them,  have 
no  other  rights  in  it  than  the  adjoining  owners  of  any  other 
public  highway .2 

26.  Citations  might  easily  be  multiplied,  where  streets 
have  become  dedicated  as  public  highways,  so  far,  at  least, 
as  the  owner  of  the  soil  is  concerned,  although  the  same 
may  never  have  been  opened  or  wrought.  And  among 
them  are  cases  where  the  owner  of  city  lots  has  sold  them 
by  a  plan  on  which  streets  have  been  designated  by  the 
proper  officers  to  locate  and  establish  the  same,  and  has 
bounded  the  lots  sold  by  such  streets.  The  soil  of  the 
streets  in  such  cases  is  dedicated  thereby  to  the  public  use.^ 
And  the  same  was  held  in  the  case  of  the  city  of  Pittsburg, 
without  the  same  having  actually  been  designated  as  high- 
ways by  an  officer  qualified  to  locate  the  same.* 

27.  But  in  case  of  the  dedication  of  a  public  square  for 
the  accommodation  of  county  buildings,  for  instance,  and 
they  are  erected  upon  another  locality,  or  for  that  of  a 
church,  which  is  erected  and  afterwards  removed  to  another 


1  Bowers  v.  Suffolk  Mg.  Co.,  4  Cush.  332.  See  Kowan  v.  Portland,  8  B. 
Monr.  232. 

2  Mercer  v.  Pittsburg,  &c.  R.  E.  Co.,  36  Penn.  St.  99.     See  ante,  pi.  18. 

3  Matter  of  Thirty-second  Street,  N.  Y.,  19  Wend.  128;  Matter  of  Twenty- 
ninth  Street,  N.  Y.,  1  Hill,  189 ;  Wyman  v.  Mayor  of  New  York,  11  Wend. 
486  ;  Livingston  v.  Mayor  of  New  York,  8  Wend.  85  ;  Matter  of  Thirty-ninth 
Street,  N.  Y.,  1  Hill,  190;  Matter  of  Seventeenth  Street,  1  Wend.  262,  270  ; 
Vick  V.  Vicksburg,  1  How.  Miss.  379  ;  Eector  v.  Hartt,  8  Mo.  448.  See  Under- 
wood u.  Stuyvesant,  19  Johns.  181,  as  to  effect  of  commissioners ,  refusing  to 
open  the  street. 

*.  Barclay  v.  Howell,  6  Pet.  498,  504. 
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locality,  the  owners  of  the  soil  may  resume  the  possession 
and  occupancy  of  the  land,  and  the  public  right  therein 
ceases.  It  might  be  otherwise  if,  under  such  a  dedication, 
the  square  had  been  enclosed  and  ornamented  for  public 
use,  and  the  public  had  actually  enjoyed  it  fof  purposes 
aside  from  a  mere  space  for  the  accommodation  of  the 
public  buildings.^ 

28.  In  Trustees  of  Watertown  v.  Cowen  this  doctrine 
seems  to  be  extended  to  all  cases  where,  to  use  the  language 
of  the  court,  "  the  owners  of  urban  property  have  laid  it 
out  into  lots,  with  streets  and  avenues  intersecting  the  same, 
and  have  sold  their  lots  with  reference  to  such  plat.  It  is 
too  late  for  them  to  resume  a  general  and  unlimited  control 
over  the  property  thus  dedicated  to  the  public  as  streets,  so 
as  to  deprive  their  grantees  of  the  benefit  they  may  acquire 
by  having  such  streets  kept  open.  And  this  principle  is 
equally  applicable  to  the  case  of  similar  dedications  of  lands 
in  a  city  or  village,  to  be  used  as  an  open  square  or  a  public 
walk."  2 

29.  But  although  the  mode  of  dedicating  land  to  the 
public  use  may  be  substantially  the  same,  whether  it  be  for 
a  highway,  a  public  square,  or  a  public  common,  yet  the 
uses  and  purposes  intended  being  different,  the  character  of 
the  easements  acquired  in  the  lands  dedicated  will  vary  ac- 
cording to  the  nature  of  these  uses.  Thus,  if  it  be  a  public 
way,  every  one  may  pass  over  it  at  his  will  and  convenience, 
in  any  usual  and  suitable  mode  of  travelling.  But  if  it 
be  a  public  common  or  square  in  a  village,  the  same  may 
be  enclosed,  improved,  and  ornamented  in  any  suitable 
manner  by  the  authorities  of  the  town  or  village,  at  their 
discretion,  for  purposes  of  health,  recreation,  or  business, 


1  Commonwealth  v.  Fisk,  8  Mete.  238,  245  ;  State  v.  Trask,  6  Vt.  355. 

^  Trustees  of  Watertown  v.  Cowen,  4  Paige,  510  ;  Kives  o.  Dudley,  3  Jones, 
Eq.  No.  C.  126.  See  Barclay  v.  Howell,  6  Pet.  498,  507,  as  to  effect  of  mis- 
applying lands  dedicated  for  particular  purposes. 
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and  the  public  must  conform  to  these  in  their  use  of  the 
same.^ 

Nor  will  the  law  extend  an  easement,  which  is  claimed 
by  construction  from  an  alleged  dedication  by  a  sale  of 
city  lots,  in  which  reference  is  made  to  plans,  &c.,  beyond 
what  may  fairly  be  supposed  and  understood  to  be  appurte- 
nant to  the  particular  lot  sold,  and  to  be  enjoyed  there- 
with. Thus,  upon  the  sale  of  a  township,  a  plan  of  the  lots 
into  which  it  was  divided  .was  exhibited  at  the  sale,  having 
streets,  squares,  &c.  thereon,  and,  among  other  things,  lots 
designated  as  sites  of  churches.  One  of  these  was  indicated 
as  the  site  of  a  Baptist  church,  although  no  such  society  had 
then  been  organized.  Such  a  society  subsequently  took 
possession  of  the  lot,  and  erected  a  church  thereon,  and 
proposed  to  sell  the  remainder  of  the  lot.  The  other 
purchasers  of  lots  objected,  and  insisted  that  they  had  an 
easement  in  this  lot,  not  to  have  it  appropriated  to  other 
than  church  purposes.  Nothing  had  been  said  in  the  deeds 
of  any  of  the  lots  of  any  easements  belonging  to  the  same, 
and  the  court  held  that  no  such  right  as  was  here  claimed 
passed  as  incident  to  the  lots  at  the  time  of  the  original  pur- 
chase.^ 

30.  But  it  is  not,  after  all,  the  laying  down  of  streets  or 
squares  upon  the  plat  of  a  contemplated  city  or  village,  even 
though  the  same  may  be  publicly  exhibited  or  declared  by 
the  proprietors  thereof,  that  constitutes  a  dedication  of  these 
to  the  public.  There  must  be  a  sale  of  some  of  these  lots, 
having  reference  to  such  streets  or  squares,  and  some  adop- 
tion thereof  by  the  public  as  such,  in  order  to  create  a  dedi- 
cation of  these  to  the  public  use.^ 

1  Langley  v.  Gallipolis,  2  Ohio  St.  107;  Eowan  v.  Portland,  8  B.  Monr.  232  ; 
Wellington  Petitioners,  16  Pick.  87 ;  Commonwealth  v.  Eush,  14  Penn.  St.  186, 
190. 

2  Chapman  ».  Gordon,  29  Ga.  250. 

8  Logansport  ».  Dunn,  8  Ind.  378  ;  Child  v.  Chappell,  5  Seld.  246  ;  Badeau 
V.  Mead,  14  Barb.  328;  People  v.  Beaubien,  2  Dougl.  Mich.  256;  Rowan  v. 
Portland,  8  B.  Monr.  232 ;  Vick  v.  Vicksbnrg,  1  How.  Miss.  379. 
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31.  And  in  several  of  the  States  a  mere  user  of  streets  or 
ways,  as  such,  by  the  public,  does  not  constitute  an  accept- 
ance or  adoption  of  them  as  highways  by  dedication,  unless 
there  shall  have  been  a  location  of  the  same,  as  public  ways, 
by  the  proper  officers  of  the  town,  city,  or  county,  author- 
ized by  the  statutes  of  the  State  to  make  such  location. 
The  statutes  in  these  States  supersede  or  control  the  com- 
mon law  in  this  respect.  Such  is  understood  to  be  the  case 
in  New  York,  Virginia,  and  Massachusetts.^ 

The  above  cases  in  New  York  were  those  of  streets  or 
ways  laid  out  by  the  proprietors  of  village  lots.  And  in  that 
of  Clements  v.  West  Troy  the  court  say  :  "  It  is  assumed  in 
all  these  cases  that  the  mere  dedication  of  a  street  to  a  pub- 
lic use  does  not  make  it  a  public  street,  until  the  dedication 
is  ratified  by  the  public  authorities.  The  same  proceedings 
must  be  had  for  opening  or  laying  out  such  street  as  if  there 
had  been  no  dedication."^ 

32.  In  Connecticut,  it  seems  all  that  is  necessary  to  cre- 
ate a  way  dedicated  to  the  public  a  public  highway,  is  evi- 
dence that  it  has  been  used  as  such  and  accepted  as  such, 
and  this  may  result  from  a  public  use  and  enjoyment, 
though  such  use  have  not  continued  for  the  ordinary  period 
of  prescription.^ 

It  seems,  therefore,  to  be  a  mere  question  of  evidence  of 
acceptance,  for  it  was  said  in  Holmes  v.  Jersey  City,  that 
"  an  individual  cannot,  by  opening  a  road  upon  his  own 
land,  burden  the  public  with  maintaining  and  repairing  it, 
or  constitute  it  a  public  highway,  within  the  meaning  of  the 
road  act.  The  public  were  at  liberty  to  accept  this  dedi- 
cation in  whole  or  in  part,  or  utterly  to  disregard  it 


1  Oswego  V.  Oswego  Canal  Co.,  2  Seld.  257;  Clements  u.  West  Troy,  16 
Barb.  251  ;  Commonwealth  v.  Kelly,  8  Gratt,  632. 

2  Clements  v.  West  Troy,  16  Barb.  251,  253. 

8  Curtiss  V.  Hoyt,  19  Conn.  154  ;  Noyes  v.  Ward,  19  Conn.  250,  265.  See 
also,  in  New  Jersey,  Holmes  u.  Jersey  City,  1  Beasl.  299 ;  and,  in  Louisiana, 
David  V.  2d  Municipality,  14  La.  Ann.  872. 
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The  mere  fact  of  dedication  by  map  and  survey,  and  the 
opening  the  streets  as  laid  out,  did  not  constitute  them  pub- 
lic highways,  until  such  street  was  in  some  way  accepted 
and  ratified  by  public  authority."  ^ 

33.  The  subject  has  been,  of  late,  fully  considered  in 
Massachusetts,  in  connection  with  a  statute  of  that  State 
relating  to  the  same.  The  case  of  Hobbs  v.  Lowell,  de- 
cided in  1837,  was  the  first  in  which  the  doctrine  of  dedi- 
cation of  a  highway  was  adopted  in  that  State.  In  1846 
a  statute  (chap.  204)  was  passed,  declaring  that  "  No  way 
hereafter  opened  and  dedicated  to  the  public  use  shall 
become  chargeable  upon  any  city  or  town,"  unless  laid 
out  in  a  manner  prescribed  by  statute.  The  general  stat- 
utes adopt  this  provision,  and  also  declare  that  a  mere 
grading  of  a  street,  in  pursuance  of  an  order  of  the  ofii- 
cers  of  a  city  or  town,  shall  not  be  construed  a  dedication 
of  the  same  to  the  public  use.^  The  case  of  Jennings  v. 
Tisbury,^  before  cited,  was  oi;ie  where  the  way  had  become 
public  by  prescription,  and  in  Hayden  v.  Attleborough*  the 
court  held  the  town  liable,  they  having,  without  any  formal 
dedication  of  the  way,  treated  it  as  such,  and  assumed  to 
work  and  repair  it  as  a  highway. 

But  in  Bowers  v.  Sufiblk  Manufacturing  Company,^  the 
court  were  inclined  to  deny  that  a  way  could,  after  the  stat- 
ute of  1846,  become  a  public  one  by  dedication.  And  in 
Morse  v.  Stocker®  the  court  tise  this  language  :  "  No  way 
or  street  could  be  made  a  public  way  by  merely  throwing  it 
open  to  the  public,  or  permitting  the  public  to  use  it,  with- 
out the  assent  of  the  public  authorities,  and  its  acceptance 


1  Holmes  v.  Jersey  City,  1  Beasl.  299.     See  David  v.  2d  Municipality,  14  La. 
Ann.  872. 

2  Hobbs  V.  Lowell,  1,9  Pick.  405 ;  Mass.  Gien.  Stat.,  chap.  43,  §§  82,  86. 
8  Jennings  v.  Tisbury,  5  Gray,  73. 

*  Hayden  r.  Attleborough,  7  Gray,  338. 
5  Bowers  v.  Suffolk  Mg.  Co.,  4  Cusb.  332,  340. 

"  Morse  v.  Stocker,  1  Allen,  150.    See  Durgin  v.  City  of  Lowell,  3  Allen,  398. 
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by  them  as  a  street ;  and  this  assent  and  acceptance,  after 
the  statute  of  1846,  could  only  be  given  by  laying  out  the 
street  according  to  the  ordinary  mode  prescribed  by  law." 

And  in  Gurney  v.  Ford,  where  there  was  a  public  high- 
way near  a  mill,  and  out  of  this  a  lateral  way  led  across 
the  stream,  around  the  mill,  and  back  again  into  the  pub- 
lic way,  which  people  were  accustomed  to  use  in  going  to 
the  mill,  and  when  the  highway  in  that  place  was  out  of 
repair,  and  when  they  wished  to  water  their  horses  at  the 
stream,  it  was  held  not  to  have,  become  a  highway,  the 
town  never  having  done  anything  to  it  as  such.^ 

34.  But  the  limitation  of  the  power  of  dedicating  lands 
to  public  uses  in  Massachusetts,  under  the  statute,  as  well 
as  in  other  States,  seems  to  be  confined  to  ways,  and  is 
adopted  for  the  purpose  of  avoiding  the  liability  to  which 
towns  might  otherwise  be  subjected  in  case  of  a  want  of 
repair  of  such  ways.  But  the  law  remains,  it  would  seem, 
as  at  common  law,  in  respect  to  public  squares  and  other 
subjects  of  dedication. 

35.  And  it  may  be  added,  that,  as  to  ways,  it  is  not  com- 
petent for  the  public  to  make  them  public  without  their 
being  located  by  proper  authority,  and  thereby  to  impose 
duties  and  burdens,  in  respect  to  the  same,  upon  the  land- 
owners, by  a  mere  use  of  them  against  the  intention  of 
such  land-owners  to  dedicate  the  same.  Thus,  where  the 
public  were  accustomed  to  go  over  the  land  of  a  corporar 
tion  which  had  constructed  a  private  way  for  the  accom- 
modation of  the  dwelling-houses  of  their  operatives,  and  a 
person  travelling  through  the  same  sustained  an  injury 
from  an  alleged  want  of  repair,  it  was  held  that  the  city 
was  not  liable  therefor.^  So  where  the  public  were  in  the 
habit  of  going  across  another's  land  to  shorten  the  distance 
of  the  neighboring  highway,  but  in  so ,  doing  were  tres- 


1  Gurney  v.  Ford,  2  Allen,  576. 

2  Durgin  v.  City  of  Lowell,  3  Allen,  398. 
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passers,  the  same  being  against  the  wishes  of  the  land- 
owner, it  was  held  that  the  public  had  not,  by  these  suc- 
cessive trespasses,  acquired  such  a  right  of  way  over  said 
land,  that,  if  the  owner  have  occasion  to  dig  a  pit  in 
his  land,  and  a  person  passing  over  the  same  were  to  fall 
into  it,  he  coiild  have  an  action  to  recover  damages  occa- 
sioned by  such  injury.^ 

And  where  the  owner  of  land  in  a  city  laid  out  a  street 
over  it,  and  sold  house-lota  thereon,  but  did  not  dedicate 
the  same  to  the  public,  nor  had  the  public  used  it  but  a 
part  of  the  distance,  on  account  of  obstructions  therein, 
but  had  been  permitted  for  many  years  to  pass  over  a 
part  of  it,  and  the  officers  of  the  city  undertook  to  order 
the  grade  of  the  street  under  the  stat.  1853,  chap.  135, 
and  to  require  the  owners  of  the  street  to  cause  the  same 
to  be  made,  it  was  held  that  the  act  was  unconstitutional, 
inasmuch  as  the  owners  had  a  right  to  use  their  land  as 
they  saw  fit,  in  a  manner  not  injurious  to  others ;  and 
permitting  it  to  be  used  by  the  public  did  not  make  it 
public  property,  since  it  was  a  mere  license,  revocable  at 
pleasure.^ 

So  in  Woodyer  v.  Hadden,  the  owner  of  the  land  opened 
a  cul  de  sac  from  a  public  street  in  a  city,  upon  which  he 
built  houses  on  each  side,  and  the  same  was  closed  at  one 
end  by  a  fence  between  his  and  the  land  of  an  adjoining 
owner ;  and  this  had  been  opened  in  this  state  for  twenty-one 
years,  and  had  had  houses  upon  it  for  nineteen  years,  when 
the  latter  owner  removed  this  fence  so  as  to  open  the  cul  de 
sac  into  a  way  across  his  land.  It  was  held  not  to  be  a  way 
dedicated  to  the  public  use,  because  the  evidence  showed 
that  such  was  not  the  intention  of  the  owner  ^  when  he 
opened  it.^ 

36.  Without  attempting  further  to  lay  down  any  general 

1  Stone  V.  Jackson,  16  C.  B.  199  ;  Commonwealth  ».  Fisk,  8  Mete.  238. 
^  Morse  v.  Stocker,  1  Allen,  150;  Mass.  Gen.  Stat.,  chap.  43,  §  85. 
s  Woodyer  v.  Hadden,  5  Taunt.  125.    See  Woolr.  Ways,  11. 


152  THE   LAW   OF   EASEMENTS   AND    SERVITUDES.  [Ch.  I. 

rules  whereby  to  distinguish  between  a  public  use  by  license, 
and  a  dedication  of  ways,  public  squares,  and  the  like,  the 
following  cases  may  be  referred  to  as  illustrations  from 
which  these  rules  may  be  drawn  in  their  application  to  par- 
ticular cases.  Thus  it  is  said  :  "  To  lay  off  a  road  through 
one's  plantation,  and  for  his  own  convenience,  cannot  be 
construed  into  a  dedication  of  it  to  public  use.  If  it  has 
become  a  public  market  road,  or  even  if  he  had  permitted 
a  church  or  other  public  buildings  to  be  built  at  the  end  of 
the  avenue,  it  might  have  admitted  of  that  construction."  ^ 

37.  In  Gowen  v.  Philadelphia  Exchange  Co.,  Gibson,  C. 
J.,  while  commenting  upon  the  difference  between  a  dedi- 
cation and  a  license,  and  whether  the  one  construction 
or  the  other  should  be  ascribed  to  the  fact  of  leaving  an 
open  space  before  one's  premises  which  is  accessible  to  the 
public,  refers  to  cases  where  it  has  been  held  that,  by  open- 
ing a  street  which  is  closed  at  one  end,  the  owner  indicates 
decisively  that  it  is  not  intended  to  be  a  thoroughfare.  And 
he  adds :  "  There  are  a  thousand  circumstances  connected 
with  a  man's  calling  which  imply  a  license  to  enter  his 
premises,  subject  to  his  regulation  and  control.  The  pubh- 
can,  the  miller,  the  broker,  the  banker,  the  wharfinger,  the 
artisan,  or  any  professional  man  whatever,  Ucenses  the  public 
to  enter  his  place  of  business,  in  order  to  attract  custom. 
But  when  the  business  is  discontinued,  the  license  is  at  an 
end.  It  is  a  license  which  is  dependent  on  the  use  of 
property  to  which  it  is  annexed,  and  which  cannot,  without 
permission  of  the  owner,  be  annexed  to  anything  else." 
And  it  was  accordingly  held,  that  a  piece  of  land  left  open 
for  the  accommodation  of  the  owner  was  not  thereby  dedi- 
cated to  the  public.^ 

On  the  other  hand,  where  the  owner  of  a  narrow  strip  of 
land,  lying  between  the  highway  and  the  enclosed  land  of  a 


1  Witter  V.  Harvey,  1  M'Cord,  67. 

2  Gowen  v.  Philadelphia  Exchange  Co.,  5  Watte  &  S.  143. 
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third  party,  suffered  this  strip  to  lie  unenclosed,  it  was  held 
to  be  so  far  a  dedication  of  it  to  the  public,  that  an  action 
would  not  lie  for  passing  over  it  against  a  stranger,  as  other- 
wise it  would  serve  as  a  trap  to  the  traveller.^ 

38.  In  the  case  of  New  Orleans  v.  United  States,  the 
dedication  was  of  a  quay  along  the  bank  of  the  river,  on 
which  goods  were  landed  from  vessels.  It  was  held  that, 
not  only  was  the  quay  dedicated  to  the  use  of  the  city,  but 
that  it  carried  with  it,  and  embraced  within  such  dedication, 
the  gradual  increment  by  alluvion  formed  by  the  river.  It 
was  also  held,  that,  where  public  land  had  been  dedicated 
by  the  government  to  a  public  use,  it  was  withdrawn  from 
commerce  ;  and  so  long  as  it  continued  to  be  thus  used,  it 
could  not  become  the  property  of  an  individual.^ 

39.  In  State  v.  Trask  a  deed  had  been  made  by  a  grantor 
to  individuals  who  were  empowered  to  convey  the  premises 
to  the  county,  to  be  used  as  a,  yard  or  green  for  the  State 
and  county  buildings.  It  was  held  that  this  deed  was  evi- 
dence of  an  intent  to  dedicate  the  land  to  public  use,  and  it 
did  not  require  a  second  deed  to  the  county  to  effectuate 
this ;  that  if  such  second  deed  had  been  made,  and  the 
county  had,  by  deed,  relinquished  the  land,  it  would  not  have 
defeated  the  dedication,  —  a  dedication  to  the  public  being 
in  its  nature  irrevocable.  "  All  that  seems  necessary,"  say 
the  court,  "  is  that  the  owner  shall  clearly  manifest  an 
intention  to  dedicate  the  land  to  public  use,  and  that  the 
public  should,  relying  upon  that  manifestation,  have  entered 
into  the  use  and  occupation  of  it,  in  such  manner  as  ren- 
ders it  unjust  and  injurious  to  reclaim  it It  is  not 

only  necessary  that  there  be  some  act  of  dedication  on  the 
part  of  the  owner,  but  there  must  also  be  something  equiva- 
lent to  an  acceptance  on  the  part  of  the  public Towns 


1  Cleveland  v.  Cleveland,  12  Wend.  172. 

•'  New  Orleans  v.  United  States,  10  Pet.  662,  712;  Rector  v.  Hartt,  8  Mo, 
457  ;  Commonwealth  v.  Alburger,  1  Whart,  469,  485. 
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and  cities  may  be  projected,  streets,  public  squares,  and 
roads  may  be  laid  out ;  but  if  no  town  or  city  is  built,  there 
is  no  effectual  dedication."  It  was  held  further,  that  there 
might  be  a  partial  acceptance  of  what  had  been  dedicated, 
and  beyond  such  partial  acceptance  the  dedication  would  be 
defeated.^ 

40.  In  the  case  of  Abbott  v.  Mills  the  dedication  was  of 
a  public  square  left  in  a  village,  around  which  the  inhabit- 
ants had  built  their  'houses ;  and  it  was  held  a  suiJicient 
dedication,  that  the  proprietors  of  the  town  had  exhibited 
such  a  square  upon  the  plan  of  the  town,  and  had  suffered 
persons  to  go  on  and  incur  expense  in  erecting  their  houses, 
although  they  had  not  marked  off  the  same  by  monuments 
upon  the  ground,  and  they  were  accordingly  prohibited 
from  making  use  of  the  land  for  purposes  inconsistent  with 
its  use  as  a  public  square.^ 

And  it  was  held,  in  the  above  cases  from  the  Vermont 
reports,  that  "  the  enjoyment  of  a  public  highway,  square, 
common,  or  other  common  privilege  or  immunity,  for  a 
period  .short  of  fifteen  years  (the  period  of  limitation),  may 
afford  conclusive  evidence  of  a  right  so  to  do."  ^ 

41.  The  subject  of  dedication  of  lands  to  public  uses  is 
fully  considered  in  Hunter  v.  Trustees  of  Sandy  Hill,  by 
the  court  of  New  York,  in  which  several  of  the  cases  above 
cited  are  referred  to.  "  Lands,"  say  the  court,  "  may  be 
dedicated  for  pious  and  charitable  uses,  as  well  as  for  pubUc 
ways,  commons,  and  other  easements  in  the  nature  of  ways, 

so  as  to  conclude  the  owner  who  makes  the  dedication 

A  dedication  may  be  made  without  writing,  by  act  in  pais, 

1  State  V.  Trask,  6  Vt.  355,  364,  367  ;  Cpmmonwealth  a.  Fisk,  8  Mete.  238, 
243,  244.  See  Noyes  v.  Ward,  19  Conn.  250 ;  Oswald  v.  Grenet,  22  Texas,  94  ; 
Cincinnati  v.  White,  6  Pet.  431. 

=  Abbott  V.  Mills,  3  Vt.  521 ;  State  v.  Catlin,  3  Vt.  530 ;  Pomeroy  v.  Mills,  3 
Vt.  279  ;  State  v.  Wilkinson,  2  Vt,  480 "  Cincinnati  ».  White,  6  Pet.  431  ; 
Cady  V.  Conger,  19  N.  Y.  256 ;  Doe  v.  President,  &c.  of  Attica,  7  Ind.  641 ; 
Commonwealth  v.  Rush,  14  Penn.  St.  186. 

5  Abbott  V.  Mills,  3  Vt.  521  ;  State  v.  Catlin,  3  Vt.  530. 
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as  ■well  as  by  deed.  It  is  not  at  all  necessary  that  the 
owner  should  part  with  the  title  which  he  has,  for  dedica- 
tion has  respect  to  the  possession,  and  not  the  permanent 
estate.  Its  effect  is  not  to  deprive  a  party  of  his  land,  but 
to  estop  him,  while  the  dedication  continues  in  force,  from 
asserting  that  right  of  exclusive  possession  and  enjoyment 
which  the  owner  of  property  ordinarily  has.  Where,  as  in 
the  case  of  a  highway,  the  public  acquire  but  a  mere  right 
of  passage,  the  owner,  who  makes  the  dedication,  retains  a 
right  to  use  the  land  in  any  way  compatible  with  the  full 
enjoyment  of  the  public  easement."  ^ 

But  if  he  or  any  other  person  put  obstructions  in  siich 
way  as  renders  the  travelling  over  it  unsafe,  he  who  placed 
them  there  would  be  liable  in  damages  to  any  one  who 
should  receive  an  injury  while  passing  over  it  with  proper 
care.^ 

42.  Though  the  doctrine  of  the  case  above  cited,  of  Trus- 
tees of  Watertown  v.  Cowen,^  may  be  considered  as  setthng 
the  respective  rights  of  the  owner  of  the  soil  of  such  a  street 
or  square,  and  of  those  who  may  have  built  houses  or  pur- 
chased lots  bounding  upon  the  same,  it  does  not  seem  to 
cover  the  question  how  far  the  public  can  be  made  respon- 
sible for  the  safe  condition  of  such  streets,  when  used  by 
others  for  the  general  purposes  of  a  way  or  thoroughfare. 

In  one  case  in  England,  Bayley,  J.  held  that  there  might 
be  a  dedication  of  a  way  to  the  public  by  the  land-owner, 
and  yet  the  public  not  be  liable  for  the  repair  of  the  same  ; 
and  that  to  make  a  parish  liable  for  repairs  of  a  way,  there 
must  have  been  some  act  of  acquiescence  or  adoption  of  it 
as  a  public  way  on  their  part.* 

Whatever  may  be  the  rule  of  law  applicable  to  the  cases 

1  Hunter  ».  Trustees  of  Sandy  Hill,  6  Hill,  411. 

2  Corby  v.  Hill,  4  C.  B.  n.  s.  556. 

'  Trustees  of  Watertown  v.  Cowen,  4  Paige,  510. 

*  The  King  v.  St.  Benedict,  4  Barnew.  &  Aid.  449.  See  Hobbs  v.  Lowell,  19 
Pick.  405. 
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above  supposed,  it  seems  to  be  now  settled  that  the  proper 
authority  to  take  charge  of  what  has  thus  been  actually 
dedicated  is  the  local  corporate  body  within  which  the 
same  is  situate,  having  charge  of  similar  interests,  and  this 
from  the  incapacity  of  an  indefinite  entity  like  "the' pub- 
lic "  to  manage  or  take  care  of  the  same.^ 

A  question  of  this  kind  came  up  in  respect  to  a  pubhc 
square  in  Philadelphia  which  Penn  had  dedicated  to  the 
city.  It  was  held  that,  after  such  a  dedication,  the  owner 
of  the  soil  could  not  grant  away  an  exclusive  right  to  any 
part  of  it.  Nor  could  any  length  of  occupation  destroy  the 
right  of  the  public,  in  the  absence  of  positive  statute,  short 
of  a  strict  prescription.  "  Public  rights  cannot  be  destroyed 
by  long-continued  encroachments ;  at  least,  the  party  who 
claims  the  exercise  of  any  right  inconsistent  with  the  free 
enjoyment  of  a  public  easement  or  privilege  must  put  him- 
self on  the  ground  of  prescription,  unless  he  has  a  grant  or 

some  valid  authority  from  the  government When 

property  is  dedicated  or  transferred  to  public  use,  the  use 
is  indefinite,  and  may  vary  according  to  circumstances. 
The  public  being  unable  themselves  to  manage  or  attend 
to  it,  the  care  and  employment  of  it  must  devolve  upon 
some  local  authority  or  body  corporate  'as  its  guardian,  who 
are  in  the  first  place  to  determine  what  use  of  it,  from 
time  to  time,  is  best  calculated  for  the  public  interest, 
subject,  as  charitable  uses  are,  to  the  control  of  the  laws 
and  the  courts,  in  case  of  any  abuse  or  misapplication  of 
the  trust.  The  corporation  has  not  the  right  to  these 
squares,  so  as  to  be  able  to  sell  them,  or  employ  them  in 
any  way  variant  from  the  object  for  which  they  were  de- 
signed." ^ 

43.  It  was  held  that,  where  a  township  had  been  laid  out 
by  a  plan  showing  streets,  landing-place,  &c.,  and  the  lots 

1  2  Smith,  Lead.  Cas.,  5th  Am.  ed.  222. 

2  Commonwealth  v.  Alburger,  1   Whart.   469,  485.     See   Commonwealth  v. 
Rush,  14  Penn.  St.  186 ;  Trustees  of  Watertown  v.  Coweu,  4  Paige,  510. 
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were  sold,  it  constituted  a  dedication  of  these  to  the  pub- 
lic. Yet  where  an  individual  enclosed  a  part  of  the  land 
thus  dedicated,  and  held  exclusive  possession  of  the  same 
for  twenty  years,  he  gained  a  valid  prescriptive  title  to  the 
same.^ 

So  where  the  public  forbore  to  use  what  was  dedicated 
as  a  way,  for  the  term  of  twenty-five  years,  and  in  the 
mean  time  the  grantees  of  the  land  continued  to  occupy 
it  exclusively,  it  was  held  that  the  public  had  lost  their 
right  in  the  premises.^ 

1  Alves  V.  Town  of  Henderson,  16  B.  Monr.  131,  172;  Rowan  v.  Portland, 
8  B.  Monr.  232. 

2  Baldwin  v.  Buffalo,  29  Barb.  396. 
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EASEMENTS   AND   SERVITUDES   OF  WAY. 

Sect.  1.  Ways  defined,  and  how  they  affect  the  Eight  of  Freehold. 

Sect.  2.  Of  Ways  of  Necessity. 

Sect.  3.  Of  Ways  created  by  Grant. 

Sect.  4.  How  Ways  may  be  used. 

Sect.  5.  Rights  of  the  Owners  of  the  Land  and  of  the  Way,  in  the  Land. 

SECTION    I. 

WAYS  DEFINED,  AND  HOW  THEY  AFFECT  THE  RIGHT  OF  FEEEHOLD. 

1.  Rights  of  servitude  do  not  affect  general  rights  of  property. 

2.  Rights  of  land-owners  in  the  soil  of  highways. 

3.  Of  ways,  and  their  several  classes. 

4.  Divisions  of  ways  in  the  civil  law. 

5.  Ways  when  in  gross  and  when  appendant,  &c. 

1.  Passing  from  the  modes  in  which  easements  may  be 
acquired,  to  the  rules  which  apply  to  the  several  classes 
into  which  they  are  divided  in  reference  to  the  subject- 
matters  to  which  they  relate,  it  may  be  remarked,  that  the 
existence  of  a  servitude  upon  an  estate  does  not  affect  the 
general  rights  of  property  in  the  same.  All  these  remain, 
subject  only  to  the  enjoyment  of  the  existing  easement. 
Thus  it  is  no  objection  to  the  owner  of  the  fee  maintaining 
a  writ  of  entry  against  one,  that  he  has  an  easement  of  a 
right  of  way  over  the  demanded  premises.  The  rights  are 
independent,  and  each  owner  may  have  an  appropriate 
action  to  vindicate  or  establish  his  right,  —  the  one  to  pro- 
tect his  seizin,  the  other  to  prevent  the  disturbance  of  his 
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easement  without  having  any  right  to  recover  the  land 
itself  in  a  real  action.^ 

2.  Highways,  for  instance,  are  regarded  as  easements. 
The  public  acquire,  by  their  location,  a  right  of  way,  with 
the  powers  and  privileges  incident  to  that  right,  such  as 
digging  the  soil,  using  the  timber  and  other  materials 
found  within  the  limits  of  the  road,  in  a  reasonable  man- 
ner, for  the  purpose  of  making  and  repairing  the  road  and 
its  bridges.  The  former  proprietor  of  the  soil  still  retains 
his  exclusive  right  in  all  the  mines,  quarries,  springs  of 
water,  timber,  and  earth,  for  every  purpose  not  incompati- 
ble with  the  public  right  of  way.  The  person  in  whom  is 
the  fee  of  the  road  may  maintain  trespass,  or  ejectment,  or 
waste,  in  respect  to  the  same.  And  upon  the  discontinii- 
ance  or  abandonment  of  the  right  of  way,  the  entire  and 
exclusive  property  and  right  of  enjoyment  re-vest  in  the 
proprietor  of  the  soil.^ 

And  the  owner  of  the  soil  may  maintain  an  action  of 
ejectment  against  any  one  who  shall  erect  a  permanent 
structure  upon  the  soil  of  a  highway  or  public  landing- 
place,  to  the  exclusion  of  the  public  and  the  owner .^ 

The  proprietors  of  West  Boston  Bridge,  however,  ac- 
quired the  fee  of  the  land  conveyed  to  them,  though  cre- 
ated a  corporation  for  the  construction  and  maintenance 
of  a  public  bridge.* 

1  Morgan  v.  Moore,  3  Gray,  319  ;  Hancock  v.  Wentworth,  5  Mete.  446  ; 
Jerman  v.  Mathews,  2  Bail.  271  ;  Atkins  o.  Bordman,  2  Mete.  457;  Wins- 
low  V.  King,  14  Gray,  321  ;  Miller  v.  Miller,  4  Pick.  244 ;  Parley  v.  Chandler, 
6  Mass.  454 ;  Pomeroy  v.  Mills,  3  Vt.  279  ;  Matter  of  Seventeenth  Street,  1 
Wend.  262  ;  Viner,  Abr.,  Chimin  Private,  B ;  Underwood  v.  Carney,  1  Cush. 
292  ;  O'Linda  v.  Lothrop,  21  Pick.  292  ;  Green  v.  Chelsea,  24  Pick.  71 ;  Lade 
V.  Shepherd,  2  Strange,  1004  ;  Jackson  v.  Hathaway,  15  Johns.  447  ;  West- 
brook  V.  North,  2  Me.  179  ;  Maxwell  v.  M'Atee,  9  B.  Monr.  20. 

2  Jackson  v.  Hathaway,  15  Johns.  447;  Westbrook  v.  North,  2  Me.  179; 
Bobbins  v.  Borman,  1  Pick.  122 ;  Adams  v.  Emerson,  6  Pick.  57  ;  Harback  v. 
Boston,  10  Cush.  295. 

3  Gardiner  v.  Tisdale,  2  Wise.  153  ;  Goodtitle  v.  Alker,  \  Burr.  133. 

4  Harlow  v.  Rogers,  12  Cush.  291. 
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3.  One  of  the  most  common  class  of  easements  or  servi- 
tudes known  to  the  law  is  that  of  Ways,  or  the  right  of  one 
man  to  pass  over  the  land  of  another  in  some  particular 
line.  "  A  way,  ex  vi  termini,  imports  a  right  of  passing  in 
a  particular  line."  ^ 

And  it  seems  that  A  could  not  claim  a  way  from  one 
part  of  B's  land  to  another  part,  over  B's  land,  though  he 
may  claim  such  way  from  o]je  part  of  his  own  land,  over 
B's,  to  another  part  of  his  own.^ 

These  ways  are  of  various  kinds,  though  classed  into  four 
by  Mr.  Woolrych  in  his  treatise  upon  the  subject,  to  wit : 
Foot-ways;  Foot-ways  and  Horse-ways ;  Foot,  Horse,  and 
Carriage-ways ;  and  Drift-ways? 

A  grant  of  "a  way"  over  one's  premises  will  be  under- 
stood to  be  a  general  way  for  all  purposes.*  A  "  carriage- 
way" always  includes  a  "foot-way."^  So  it  does  a  "horse- 
way," but  not  a  " drift-way." ^  A  right  to  "lead"  manure 
is  a  right  to  carry  it  in  a  cart,  since  "  leading  "  implies 
"  drawing  in  a  carriage."  And  a  way  "  on  foot,  or  for 
horses,  oxen,  cattle,  and  sheep,"  does  not  give  one  a 
right  to  carry  manure  in  a  wheelbarrow,  although  he  who 
wheels  it  travels  on  foot.^  A  "way  of  necessity"  extends 
only  to  a  single  track  or  way.^  And  where  one  grants  a 
right  of  a  private  foot-way  across  his  land,  he  may  shut 
the  termini  of  the  same  by  gates,  which  the  grantee  must 
open  and  close  when  using  the  same,  unless  an  open  way 
is  expressly  granted.^ 

4.  The  division  of  ways,  by  the  civil  law,  was  into  Iter, 

1  Jones  V.  Percival,  5  Pick.  485. 

2  Staple  V.  Heydon,  6  Mod.  3. 

3  Co.  Litt.  56  a;  Woolr.  Ways,  1. 
*  Warner  v.  Green,  Com.  114. 

6  Davies  v.  Stephens,  7  Carr.  &  P.  570. 

"  Ballard  v.  Dyson,  1  Taunt.  279,  per  Heath,  J. 

»  Bruuton  v.  Hall,  1  Q.  B.  792. 

8  M'Donald  v.  Ijindall,  3  Rawle,  492. 

"  Maxwell  v.  M'Atee,  9  B.  Monr.  20. 
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Actus,  and  Via ;  —  Iter  being  a  way  on  foot  or  horseback, 
over  another  man's  land,  to  one's  own ;  Actus,  a  right  of 
walking,  riding,  driving  cattle  or  a  cart,  over  another  man's 
land,  though  sometimes  it  did  not  include  the  right  of 
driving  a  cart  or  wagon.  Via,  sometimes  called  Aditus,  an- 
swered to  a  highway,  including  the  right  of  walking,  riding, 
driving  cattle,  carts,  and  the  like.  One  having  an  iter  had 
not  an  actus,  but  he  who  had  an  actus  had  also  an  iter;  and 
a  via  included  an  iter  and  an  actus} 

5.  A  way  is  an  incorporeal  hereditament,  and  consists  in 
the  right  of  passing  over  another's  ground.  It  may  arise 
either  from  grant,  necessity,  or  prescription,  and  is  either  in 
gross  or  appendant  to  land.  By  prescription,  a  grant  is  im- 
plied, as,  if  all  the  owners  and  occupiers  of  such  a  farm 
have  immemorially  used  to  cross  another's  ground,  such 
usage  supposes  an  original  grant  of  the  right.  A  right  of 
way  may  be  in  gross,  that  is,  attached  to  the  person  using 
it,  or  appurtenant  to  land,  but  a  way  is  never  presumed  to 
be  in  gross  when  it  can  fairly  be  construed  to  be  appurte- 
nant to  land.^ 

Ways  are  said  to  be  appendant  or  appurtenant  when 
they  are  incident  to  an  estate,  one  terminus  being  on 
the  land  of  the  party  claiming.  They  must  inhere  in  the 
land,  concern  the  premises,  and  be  essentially  necessary 
to  their  enjoyment.  They  are  of  the  nature  of  cove- 
nants running  with  the  land,  and  like  them  must  re- 
spect the  thing  granted  or  demised,  and  must  concern  the 
land  or  estate  conveyed.  A  way  appendant  cannot  be 
turned  into  one  in  gross,  because  it  is  inseparably  united 
to   the  land  to  which  it  is  incident.     So  a  way  in  gross 


1  Ayl.  Pand.  307  ;  Inst.  2,  3.  For  the  different  classes  of  ways  known  to  the 
French  law,  their  width,  and  how  they  may  be  used,  see  1  Fournel,  Traite  du 
Voisinage,  233,  §  88. 

2  Case  of  Private  Road,  1  Ashra.  417  ;  Garrison  v.  Rudd,  19  111.  558  ;  Der- 
rickson  v.  Springer,  5  Harringt.  21. 

14* 


162  THE   LAW   OF   EASEMENTS   AND    SERVITUDES.  [Ch.  II. 

cannot  be  granted  over  to  another,  because  of  its  being 
attached  to  the  person.^ 

In  the  foregoing  definition  of  a  way,  borrowed  from  the 
language  of  the  court  of  Pennsylvania,  the  usual  classifica- 
tion of  modes  is  retained,  by  which  ways  may  be  created, 
though  it  is  hardly  necessary  to  repeat,  that,  when  analyzed, 
they  resolve  themselves  into  simple  grants,  the  difierence 
consisting  in  the  character  of  the  proof,  and  not  in  the  mode 
itself.  For  the  sake  of  convenience,  however,  ways  of  ne- 
cessity will  be  treated  of  as  a  class  by  themselves,  and  will 
be  considered  before  the  nature,  character,  and  extent  of 
enjoyment  of  different  kind  of  ways  shall  be  illustrated  or 
explained. 

And  it  may  be  added,  that,  as  this  work  is  designed  to 
treat  of  private  ways,  those  created  by  dedication  are  not 
considered  as  a  class,  since  private  ways  cannot  be  created 
by  dedication  .2 


SECTION    II. 

OF  WAYS   OF  NECESSITY. 

1.  Ways  of  necessity  only  exist  over  lands  of  grantors. 

2.  In  what  cases  ways  of  necessity  exist. 

3.  Same  rule,  if  grantor  reserves  "a  way  of  necessity." 

4.  Such  ways  exist  only  so  long  as  the  necessity  continues. 

5.  Effect  of  owning  adjoining  land  with  a  private  right  of  way. 

6.  Executor  may  by  grant  create  a  way  of  necessity  over  his  own  land. 

7.  A  tenant  in  common  cannot  create  a  way  over  common  land. 

8.  Eights  of  way  aver  parcels  of  land  not  dependent  on  priority  of  grant. 

9.  Whether  a  way  passes,  dependent  on  state  of  the  premises. 
10.  Who  is  to  designate  the  course  of  a  way  of  necessity. 

1.  A  WAY  of  necessity  can  only  be  created  over  one  of  two 
parcels  of  land  of  which  the  grantor  was  the  owner  when  the 
same  was  conveyed  or  reserved ;  and  it  arises  in  favor  of 

1  Garrison  v.  Kudd,  19  III.  558,  565. 

^  Hall  V.  M'Leod,  2  Mete.  Ky.  9S  ;  ante,  chap.  1,  sect.  5. 
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such  parcel  when  the  same  is  wholly  surrounded  by  what 
had  been  the  grantor's  other  land,  or  partly  by  this  and 
partly  by  that  of  a  stranger.^  This  arises  from  the  effect  of 
the  grant  or  reservation  of  the  land  itself,  and  it  is  so  far 
appurtenant  to  it  as  to  pass  with  the  land  to  anotlaer,  pro- 
vided he  have  no  other  way  of  access  to  the  same.^ 

2.  It  would  be  simply  absurd  under  the  common  law  to 
pretend  that  A  could,  by  any  form  of  grant,  create  a  servi- 
tude upon  the  land  of  a  stranger  in  favor  of  land  which  he 
should  convey  to  his  grantee.^  And  as  to  the  question, 
what  constitutes  a  necessity  sufficient  to  raise  an  implied 
grant  of  a  right  of  way,  some  courts  have  been  inclined  to 
hold  that  it  need  not  be  absolute  and  irresistible,  and  that  a 
mere  inconvenience  may  be  so  great  as  to  raise  such  an  im- 
plication.* But  the  same  court  held,  in  another  case,  that 
where  the  land  conveyed  was  surrounded  on  all  sides  but 
one  by  water,  and  there  was  no'  access  to  it  by  land  ex- 
cept over  the  grantor's  land,  it  was  not  such  a  necessity  as 
to  raise  an  implied  grant  of  a  right  of  way  over  this  land, 
and  that  mere  convenience  was  not  the  test.^  And  the  law 
seems  to  be  now  settled  beyond  controversy,  that,  in  the 
language  of  the  court  in  M'Donald  v.  Lindall ;  "  The  right 
of  way  from  necessity  over  the  land  of  another  is  always  of 


1  N.  Y.  Life  Ins.  &  Tr.  Co.  v.  Milnor,  I  Barb.  Ch.  353,  366  ;  Collins  v.  Pren- 
tice, 15  Conn.  39;  1  Wms.  Saand.  323,  note;  Brice  v.  Eandall,  7  Gill  &  J. 
349 ;  Marshall  v.  Trumbull,  28  Conn.  183 ;  Kimball  v.  Cocheco  U.  R.,  7  Fost. 
449.  See  Trask  v.  Patterson,  29  Me.  499;  Tracy  v.  Atherton  (Sup.  Ct.  of  Vt. 
1862),  1  Am.  Law  Keg.  n.  s.  739. 

2  Clarke  v.  Rugge,  2  EoUe,  Abr.  60  ;  Woolr.  Ways,  21 ;  Jorden  v.  Atwood, 
Owen,  121  ;  Howton  v.  Frearson,  8  T.  R.  50 ;  Lawton  v.  Rivers,  2  M'Cord, 
445  ;  Nichols  v.  Luce,  24  Pick.  102;  Proctor  v.  Hodgson,  10  Exch.  824;  White 
17.  Leeson,  5  Hurlst.  &  N.  53  ;  Wissler  v.  Hershey,  23  Penn.  St.  333. 

8  2  RoUe,  Abr.  60,  pi.  18  ;  1  Wms.  Saund.  323  b,  note  ;  BuUard  v.  Harrison, 
4  Maule  &  S.  387 ;  Woolr.  Ways,  21. 

*  Lawton  v.  Rivers,  2  M'Cord,  445  ;  Morris  v.  Edgington,  3  Taunt.  230.  But 
see  Screven  v.  Gregorie,  8  Rich.  158,  convenience  not  sufficient. 

5  TurnbuU  v.  Rivers,  3  M'Cord,  131.  See  also  Cooper  v.  Maupin,  6  Mo. 
624;  Anderson  v.  Buchanan,  8  Ind.  132. 
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strict  necessity,  and  this  necessity  must  not  be  created  by  the 
party  claiming  the  right  of  way.  It  never  exists  where  a 
man  can  get  to  his  property  through  his  own  land.  That 
the  way  through  his  own  land  is  too  steep  or  too  narrow, 
does  not  alter  the  case.  It  is  only  where  there  is  no  way 
through  his  own  land  that  the  right  of  way  over  land  of 
another  can  exist.  That  a  person  claiming  a  way  of  ne- 
cessity has  already  one  way,  is  a  good  plea,  and  bars  the 
plaintiff."  i 

Or,  as  stated  by  another  class  of  cases,  a  right  of  way 
exists  only  where  the  person  claiming  it  has  no  other  means 
of  passing  from  his  estate  into  the  public  street  or  road.^ 

The  same  rule  applies  where  the  grantor  conveys  land 
surrounding  a  parcel  retained  by  him ;  he  has  a  way  of  ne- 
cessity over  the  granted  land  to  the  parcel  retained.^ 

3.  Nor  would  the  rights  of  a  grantor  be  any  more  ex- 
tensive or  different,  though  by  the  terms  of  his  deed  he 
reserved  to  himself  "  a  way  of  necessity."  * 

Under  the  French  law,  it  seems  that,  where  one  owns 
land  which  he  cannot  reach  from  any  public  highway 
except  by  passing  over  the  land  of  an  intermediate  owner, 
he  may  exercise  the  right  of  passage  over  the  same  by 
making  an  indemnity  for  the  damage  thereby  occasioned 
to  the  owner.^ 

4.  And  so  limited  is  the  right  of  way  of  necessity  in 
respect  to  its  duration,  that,  though  it  remains  appurte- 
nant to  the  land  in  favor  of  which  it  is  raised  so  long  as 

^  M'Douald  u.  Lindall,  3  Eawle,  492;  Com.  Dig.  Chimin,  D.  4 ;  Staple  jj. 
Ileydon,  6  Mod.  1 ;  Seabrook  v.  King,  1  Nott  &  M'C.  140 ;  Kimball  v.  Cocheco 
R.  R.,  7  Fost.  448 ;  Leonard  ».  Leonard,  2  Allen,  543  ;  Trask  v.  Patterson,  29 
Me.  499  ;  Ogden  v.  GroTe,  38  Penn.  St.  487  ;  Hale  v.  M'Leod,  2  Mete.  Ky.  98. 

2  Gayetty  v.  Bethane,  14  Mass.  49  ;  Grant  v.  Chase,  17  Mass.  443  ;  Smyles  v. 
Hastings,  22  N.  Y.  217  ;  Collins  v.  Prentice,  15  Conn.  39;  Hyde  v.  Jamaica,  27 
Vt.  443. 

3  Clark  V.  Cogge,  Cro.  Jac.  170  ;  Brigham  ».  Smith,  4  Gray,  297. 
*  Viall  V.  Carpenter,  14  Gray,  126. 

^  Code  Nap.,  Art.  682 ;  1  Fournel,  Traits  du  Voisinage,  302. 
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the  owner  thereof  has  no  other  mode  of  access,  yet  the 
moment  the  owner  of  such  a  way  acquires,  by  purchase 
of  other  land  or  otherwise,  a  way  of  access  from  a  high- 
way over  his  own  land  to  the  land  to  which  the  way  be- 
longs, the  way  of  necessity  is  at  an  end ;  or  in  other  words, 
a  way  of  necessity  ceases  as  soon  as  the  necessity  ceases. 
The  necessity  limits  the  duration  of  the  grant,  and  this 
applies  as  well  to  a  subsequent  owner  of  the  estate  to  which 
such  way  attaches,  as  to  the  first  grantee  in  whose  favor 
it  was  originally  raised.  It  is  not  enough  that  it  continues 
to  be  a  way  of  convenience,  if  it  ceases  to  be  indispensable 
as  a  means  of  access  to  the  land.^ 

5.  It  would  not  be  enough,  however,  that  one  having 
such  way  of  necessity  should  acquire  a  parcel  of  land  ad- 
joining that  to  which  such  way  belongs,  to  which  there  is 
access  by  a  prescriptive  right  of  way,  since  the  owner  of 
such  a  way  could  only  use  it  as  a  means  of  access  to  the 
particular  parcel  to  which  it  is  appurtenant.^ 

6.  A  right  of  way  will  be  raised  between  the  parties  to 
the  transfer  of  one  of  two  or  more  estates  or  parts  of 
estates,  where  the  part  granted  or  retained  can  be  reached 
only  over  the  other  part ;  and  this  not  only  applies  to  cases 
of  levies  of  executions  upon  parts  of  an  estate,  but  has 
been  held  to  extend  so  far,  that,  if  one  as  an  executor  sells 
land  to  which  there  is  no  means  of  access  except  over 
his  own  land,  the  purchaser  may  pass  over  the  executor's 
land  to  that  which  he  has  purchased.  So  if  an  executor, 
in  the  execution  of  his  trust  to  sell  lands  of  his  testator, 
sell  a  front  lot  to  one,  and  then  a  rear  lot  to  another,  the 

1  Pierce  v.  Selleck,  18  Conn.  321 ;  Holmes  v.  Seely,  19  Wend.  507 ;  Collins 
V.  Prentice,  15  Conn.  39  ;  Morris  v.  Edgington,  3  Taunt.  23;  Lawton  v.  Rivers, 
2  M'Cord,  445  ;  Viall  ».  Carpenter,  14  Gray,  126  ;  Holmes  v.  Goring,  2  Bing. 
76,  83 ;  New  York  Life  Ins.  &  Tr.  Co.  v.  Milnor,  1  Barb.  Ch.  353  ;  Nichols  v. 
Luce,  24  Pick.  102  ;  Staple  v.  Heydon,  6  Mod.  1 ;  White  v.  Leeson,  5  Hurlst. 
&  N.  53  ;  Seeley  v.  Bishop,  19  Conn.  128  ;  Gayetty  v.  Bethune,  14  Mass.  49  ; 
Woolr.  Ways,  72. 

2  New  York  Life  Ins.  &  Tr.  Co.  v.  Milnor,  1  Barb.  Ch.  353. 
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latter  may,  if  necessary,  pass  over  the  front  lot  to  reach  that 
in  the  rear  of  it.i  So  if  a  creditor  levy  his  execution  upon 
his  debtor's  land  in  such  a  mode  that  it  is  necessary  to 
pass  over  the  part  levied  upon,  in  order  to  reach  the  other 
parts  of  the  estate,  a  right  of  way  over  the  same  at  once 
attaches  to  the  other  parts.^  But  not  if  there  is  a  way 
left  from  the  highway  to  the  back  land  which  might  be 
rendered  feasible  at  no  disproportionate  cost.^ 

7.  But  this  would  not  give  one  tenant  in  common  a  right 
to  create  an  easement  of  way  over  the  common  estate  to 
land  sold  by  him  belonging  to  himself  alone.* 

8.  In  determining  whether,  as  between  two  or  more 
parcels,  a  right  of  way  exists  in  favor  of  one  over  the 
other,  as  a  way  of  necessity,  it  does  not  depend  upon  the 
order  or  priority  of  the  conveyances.     Thus,  suppose  lots 

A,  B,  and  C  lying  in 'the  above  order,  A  lying  in  front, 
and  B  being  accessible  only  over  A,  and  C  only  over  A  and 

B,  all  of  which  originally  belonged  to  the  same  owner, 
and  it  cannot  be  shown  whether  the  one  or  the  other  was 
granted  first.  It  would  make  no  difference  in  the  result, 
for  if  it  was  C,  a  right  of  way  was  thereby  created  in  its 
favor  over  A  and  B,  and  would  pass  therewith,  so  long 
as  it  remained  one  of  necessity.  If  it  was  B,  then,  by  the 
principle  heretofore  stated,  a  right  of  way  was  thereby  re- 
served to  the  grantor  from  A  over  B  to  C,  and  would  pass 
as  appurtenant  to  those  lots  so  long  as  the  necessity  con- 
tinued, so  that  the  same  rights  in  favor  of  one  over  the 
other  of  said  parcels  exist,  irrespective  of  the  priority  or 
order  of  the  conveyance  of  the  parcels.^ 

1  Collins  V.  Prentice,  15  Conn.  39  ;  Howton  v.  Frearson,  8  T.  R.  50 ;  Woolr. 
"Ways,  20. 

2  EusseU  V.  Jackson,  2  Pick.  574  ;  Pernam  v.  Wead,  2  Mass.  203  ;  Taylor  v. 
TowDsend,  8  Mass.  411. 

3  Allen  V.  Kincaid,  U  Me.  155. 

*  Collins  V.  Prentice,  15  Conn.  39  ;  Gayetty  v.  Bethune,  14  Mass.  49  ;  Mar- 
shall v.  Trumbull,  28. Conn.  183  ;  Brice  v.  Randall,  7  Gill  &  J.  349 ;  1  Wms. 
Saund.  323,  note. 

'  Piunington  v.  Galland,  9  Exch.  1. 
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9.  And  whether  a  way  passes  as  one  of  necessity,  with 
the  parcel  of  land  to  which  it  may  have  belonged,  depends 
upon  the  condition  of  the  estate  at  the  time  of  the  convey- 
ance. Thus,  where  there  were  two  parcels  of  land,  upon 
one  of  which  there  had  once  been  a  barn  to  which  there 
was  a  way  of  necessity  over  the  other  parcel,  and  the  owner 
of  the  estate  suffered  the  barn  to  go  wholly  to  decay,  it  was 
held  that  the  right  of  way  over  the  other  parcel  of  land 
thereby  became  extinct,  and  ceased  to  be  appurtenant  to  it.^ 

10.  In  respect  to  who  shall  designate  the  way  which  is  to 
be  used  by  the  grantee,  where  it  is  claimed  as  a  way  of 
necessity,  it  would  seem  that,  if  a  way  had  been  in  use  for 
the  benefit  of  such  parcel  before  its  conveyance,  it  would 
be  understood  that  the  same  would  be  to  be  continued  if 
reasonably  convenient.^  But  if  it  is  to  be  designated  anew, 
it  seems  that  the  right  of  selecting  the  place  over  which  it 
shall  be  used  lies  with  the  owner  of  the  land  over  which  it 
is  to  pass,  provided,  upon  request,  he  shall  designate  it  in  a 
reasonable  manner,  and  he  may  so  do  it  as  to  be  least  incon- 
venient to  himself.^  But  if  the  owner*  of  the  land  fail  to 
designate  such  a  way  when  requested,  the  party  who  has  the 
right  to  use  it  may  select  a  suitable  route  for  the  same, 
having  regard  to  the  interest  and  convenience  of  the  owner 
of  the  land  over  which  it  passes.  And  when  he  has  once 
selected  the  way,  he  may  not  change  it  at  will,  but  must  be 
confined  to  the  way  thus  selected.*  And  in  this  respect  it 
seems  the  law  differs  between  ways  claimed  by  necessity  and 

1  Gayetty  v.  Bethtine,  14  Mass.  49  ;  M'Donald  v.  Lindall,  3  Rawle,  492. 

^  Pinnington  v.  Galland,  9  Exch.  1. 

'  Capers  v.  Wilson,  3  M'Cord,  170  ;  Russell  r.  Jackson,  2  Pick.  574 ;  Holmes 
V.  Seely,  19  Wend.  507;  2  EoUe,  Abr.  60,  pi.  17;  Smiles  ».  Hastings,  24 
Barb.  44. 

'  Nichols  V.  Luce,  24  Pick.  102  ;  Morris  v.  Edgington,  3  Taunt.  23;  Holmes 
».  Seely,  19  Wend.  507. 

There  are  rules  in  the  French  law  as  to  which  of  several  adjoining  estates, 
one  having  a  right  of  way,  by  necessity,  from  a  highway  to  a  parcel  of  land 
surrounded  by  the  lands  of  others,  shall  pass  over.  It  is  not  a  matter  of  mere 
election  on  his  part.    2  rouroel,  Traite  du  Voisinage,  301. 
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those  claimed  by  grant,  where  there  is  no  designation  made 
of  the  particular  part  of  the  tenement  in  which  it  is  to  be 
exercised.  In  the  latter  case,  the  selection  is  left  to  the 
owner  of  the  dominant  tenement,  but  he  must  not  make 
such  a  selection  as  woiild  unnecessarily  occasion  detriment 
to  the  servient  tenement.  And  the  same  rule  would  apply 
to  aqueducts.^ 

Where  the  grantor  of  land,  who  had  reserved  a  right  of 
way  over  it  within  certain  limits,  opened  it  in  a  direction 
not  authorized  by  the  reservation,  and  he  was  enjoined  from 
using  it,  it  was  held  he  might  make  a  new  designation  of 
the  way .2 


SECTION    III. 

OF   WAYS   CREATED   BY  GRANT. 

1.  Ways  may  be  created  by  express  or  constructive  grant. 

2.  How  far  grants  of  ways  affected  by  ways  in  use. 

3.  O'Linda  v.  LotKrop.    Grantor  estopped  to  deny  a  way. 

4.  Effect  on  private  rights  of  discontinuing  a  highway. 

5.  Smyles  u.  Hastings.    Eight  of  way  created  by  plans  of  premises. 

6.  Child  V.  Chappell.     Easements  passing  on  partition  of  estates. 

7.  Effect  of  bounding  land  by  a  contemplated  street. 

8.  When  bounding  by  a  street  conveys  a  right  of  way  in  it. 

9.  How  far  bounding  by  a  street  implies  any  width  thereof. 

10.  Osborn  v.  Wise.    How  far  parol  may  explain  what  is  granted. 

11.  Emerson  v,  Wiley.    Constructive  grant  of  a  general  way. 

12.  Hartshorn  v.  South  Reading.     General  grant  limited  by  nature  of  use. 

13.  White  V.  Leeson.     Case  of  way  not  passing,  though  on  a  plan. 

14.  Morris  v,  Edgington.    Two  ways  used  by  grantor,  which  passes. 

15.  Kirkham  v.  Sharp.     Grantor  of  way  limited  to  same  use  as  grantee. 

16.  Salisbury  D.  Andrews.    State  of  premises  defines  way  granted. 

17.  Lewis  V.  Carstairs.    Way  for  one  purpose  may  not  be  extended. 

18.  How  far  a  way  passes  with  the  several  parts  of  an  estate. 

19.  Grant  of  a  right  of  maintaining  a  bridge,  held  to  be  of  a  right  of  way. 

1.  In  considering  the  subject  of  ways  created  by  grant,  it 
chiefly  remains,  after  having  treated  already  of  what  will  pass 

1  3  Surge,  Col.  &  F.  Law,  441. 

2  Hart  V.  Conner,  25  Conn.  331. 
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by  implication,  with  the  principal  thing  granted,  to  state  and 
apply  the  rules  which  courts  have  adopted  for  limiting  and 
defining  the  nature,  use,  and  extent  of  such  ways  as  pass  by 
grants  of  lands  with  which  they  are  to  be  enjoyed.  These 
may  be  defined  by  the  express  terms  of  the  deed  by  which 
they  are  created,  or  they  may  be  ascertained  by  construction, 
having  reference  to  the  state  and  condition  of  the  principal 
estate  granted. 

2.  As  a  general  proposition,  a  grant  of  an  estate  with 
"  ways  heretofore  used,"  or  "  ways  in  use,"  or  the  like, 
would  pass  all  existing  ways  in  actual  use  at  the  time, 
whether  the  same  are  used  by  the  grantor  over  other  parts 
of  his  own  estate,  and  so  are  not  properly  appurtenant  to 
such  granted  parcel,  or  are  appurtenant  to  the  same,  by 
having  been  in  use  over  the  land  of  another.^  But  a  mere 
reference  in  the  deed  to  an  intended  way,  without  an  express 
grant,  will  not  pass  such  way.^  And  where  a  right  of  way 
is  granted,  but  its  locality  and  duration  are  not  defined,  it 
may  become  fixed  by  use  and  acts  of  acquiescence  of  the 
parties.  And  when  once  so  fixed,  it  may  not  be  changed 
except  by  a  sufficiently  long  acquiescence  therein  by  the 
parties  in  interest.^  And  if  the  deed  granting  the  way 
defines  its  course,  &c.,  it  is  not  to  be  controlled  by  parol 
testimony  as  to  what  the  parties  intended,  or  to  contradict 
the  terms  of  the  grant.* 

3.  Among  the  numerous  illustrations  which  are  to  be 
found  in  decided  cases,  of  ways  passing  either  by  being  re- 
ferred to  in  deeds  and  taking  effect  by  way  of  estoppel,  or  by 
having  been  laid  down  upon  plans  used  by  the  parties,  or 
by  having  been  actually  in  use  when  the  grant  of  the  prin- 
cipal estate  was  made,  are  the  following. 

1  Plant  V.  James,  5  Barnew.  &  Ad.  791 ;  Harding  v.  Wilson,  2  Bamew.  &  C. 
96  ;  Staple  v.  Heydon,  6  Mod.  I. 

2  Harding  v.  Wilson,  2  Bamew.  &  C.  96 ;  Roberts  v.  Karr,  1  Taunt.  495. 
"  Bannon  v.  Angier,  2  Allen,  128  ;  Wynkoop  v.  Burger,  12  Johns.  222. 

*  Shepherd  v.  Watson,  1  Watts,  35  ;  Ballard  v.  Dyson,  1  Taunt.  279,  288. 
15 
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In  O'Linda  v.  Lothrop,  the  grantor,  owning  a  parcel  of 
land,  sold  the  north  part  of  it,  and  bounded  the  part  sold  on 
the  south  by  an  intended  street  where  none  existed,  and  sold 
the  south  part,  bounding  it  north  by  a  street.  Nothing, 
however,  was  said  in  the  deed  of  a  right  of  way  over  the 
street.  But  it  was  held  that  the  grantor  was  estopped  to 
deny  that  it  was  a  street  or  way  to  the  extent  of  the  land 
so  referred  to.  It  was  an  implied  covenant  on  his  part  that 
there  was  such  a  street.^ 

But  in  the  case  above  stated,  had  there  been  an  existing 
way  a  part  of  the  length  of  the  line  of  the  granted  prem- 
ises, but  not  the  whole  of  it,  it  would  be  considered  as 
limiting  the  grant  to  the  existing  way,  and  not  as  extending 
the  covenant  as  to  the  way  to  the  whole  length  of  line  of 
the  premises.^ 

4.  So  where  one  sells  land  bounding  it  upon  the  highway, 
and  the  same  is  discontinued  by  act  of  law,  although  the 
same  reverts  to  the  owner  of  the  fee  of  the  soil,  the  grantor 
as  such,  in  such  a  case,  would  have  no  right  to  deprive  his 
grantee  of  the  right  to  use  the  discontinued  road  for  the 
purposes  of  a  way.^ 

5.  In  order  to  a  partition  of  a  common  estate,  a  plan  was 
prepared  of  the  premises  and  of  the  several  parcels  into 
which  it  was  to  be  divided,  and  in  the  deeds  of  partition 
reference  was  made  to  the  plan.  Upon  this  plan  a  street  or 
road  was  laid  down,  upon  which  one  of  the  lots  was  bounded, 
and  to  which  there  was  no  other  mode  of  access  from  a 
public  highway,  except  over  the  lands  of  third  persons.  It 
was  held  that  the  right  of  way  as  thus  laid  down  became 
appurtenant  to  the  lot  thus  bounded,  and  passed  with  it  as 
a  proper  appurtenance.* 


1  O'Linda  v.  Lothrop,  21  Pick.  292 ;  Tufts  v.   Charlestown,  4  Gray,  537 ; 
Parker  v.  Smith,  17  Mass.  413. 

2  Parker  v.  Smith,  17  Mass.  413  ;  Parker  v.  Framingham,  8  Mete.  260. 

*  Parker  v.  Framingham,  8  Mete.  260. 

*  Smyles  v.  Hastings,  22    N.  Y.  217,  224;  8.  C..24  Barb.  44.      See  Van 
Meter  v.  Hankinson,  6  Whart.  307. 
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6.  The  case  of  Child  v.  Chappell,  already  cited,  may  serve 
to  illustrate  more  than  one  of  the  foregoing  propositions. 
In  that  case  three  tenants  in  common  of  one  hundred  acres 
of  land,  adjoining  falls  in  a  river,  made  partition  of  it  by 
deed,  by  a  plan  annexed  to  it,  showing  a  mill-yard,  mill- 
races,  water,  and  alleys,  which  were  to  be  enjoyed  for  their 
common  use  forever.  Five  years  after,  by  another  partition 
deed,  reciting  the  former  one,  they  laid  out  new  lots  upon  a 
part  of  the  "  mill-yard,"  altered  some  of  the  lines,  and  made 
a  new  division  of  these  lots.  It  was  mutually  covenanted 
that  a  basin  should  be  made  on  the  annexed  plat  upon  a  part 
of  the  mill-yard,  which  was  to  be  common  property  of  the 
-parties,  their  heirs  and  assigns.  The  road  was  to  be  forever 
kept  open  as  a  common  way  to  the  mills,  to  the  basin,  and  to 
the  warehouses  adjoining  the  same.  The  plaintiff  purchased 
one  of  these  lots,  and  the  defendant  another,  from  the  origi- 
nal grantees  in  the  partition  deed.  It  was  held  that  the 
undivided  parts  of  the  estate  became  a  servient  tenement  to 
the  several  parcels  divided  and  sold,  and  the  easement  and 
privilege  of  the  way,  the  basin,  &c.  became  permanently 
annexed  to  the  lots.  The  act  of  laying  out  these  basins  and 
ways,  and  selling  one  of  the  lots  to  the  defendant  with  ex- 
press reference  to  the  deed  containing  the  plan  and  cove- 
nants, "  was  quoad  the  purchaser  and  the  land  purchased  a 
dedication  of  it  to  the  use  for  which  it  was  constructed." 
Morse,  J.  considers  the  point  of  its  being  a  dedication.  "As 
between  the  original  owner  of  the  land  and  the  several 
grantees  of  parcels  thereof,  these  rights  are  fixed ;  but  until 
the  public  has  in  some  way  become  a  party  to  the  transac- 
tion, the  whole  arrangement  is  subject  to  be  rescinded  by  the 
joint  act  of  the  original  owner,  and  all  of  those  who  own  and 

have  the  right  to  represent  the  land  sold In  other 

words,  there  might  be  impressed  upon  this,mass  of  private 
property,  by  private  contract,  rights  in  the  strictest  sense  of 
the  word  analogous  to  the  ordinary  public  rights  of  high- 
way, and  yet  these  rights  confined  to  the  owners  and  repre- 
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sentatives  of  the  land  forming  the  subject  of  the  compact, 
and  Uable  to  be  ended  and  rescinded  by  the  miitual  consent 

of  all  who  have  an  interest  in  the  subject But  until 

they  did  mutually  agree  to  the  contrary,  the  mill-yard  re- 
mained a  common  way,  common  to  those  who  had  interests 
in  the  miU-seat  lots  fronting  upon  it,  constituting  to  each 
lot  an  easement  appurtenant  to  it,  not  by  prescription,  but 
by  what  a  prescription  implies,  a  grant."  ^ 

7.  But  where  land  was  bounded  upon  a  contemplated 
street  laid  down  upon  a  plat  of  village  or  city  lots,  and  the 
commissioners,  who  had  jurisdiction  of  the  matter,  pre- 
vented its  being  opened,  it  was  held  that  the  purchaser  of 
the  lot  would  have  no  right  of  way  over  it,  if  he  has  another 
convenient  way  of  access  to  his  lot.^ 

8.  In  Roberts  v.  Karr  the  grantor  conveyed  a  parcel  of 
land  adjoining  a  new  way  over  his  own  land,  on  which 
houses  had  been  erected,  and  described  the  parcel  by  lines 
measured  by  feet  and  inches,  "  abutting  on  the  road  or 
street."  It  was  held  to  carry  with  it  a  right  of  access  to 
this  road  or  street  at  every  point  along  this  front.  Nor  was 
the  grantor  permitted  to  show,  by  parol,  that  the  line  in- 
tended was  along  the  street  a  part  of  the  distance,  and  then 
along  a  narrow  space  of  land  between  the  granted  parcel 
and  the  road,  which  still  belonged  to  the  grantor,  although 
that  corresponded  with  the  admeasurement  and  lengths  of 
the  lines  mentioned  in  the  deed.  The  grantor  would  not  be 
admitted  to  deny  that  the  land  on  which  the  parcel  abuts  is 
the  road.^ 

In  the  case  above  cited,  the  way  in  respect  to  which 
an  implication  of  appurtenancy  was  raised,  it  will  be  re- 
membered, was  over  and  upon  the  land  of  the  grantor  him- 
self.    But  it  seems  not  to  be  entirely  clear  how  far  the 


1  Child  V.  Chappell,  5  Seld.  246,  256,  260  ;  ante,  chap.  1,  sect.  5,  pi  22. 
^  Underwood  v.  Stuyvesant,  19  Johns.  181. 
'  Roberts  v.  Karr,  1  Taunt.  495. 
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law  would  raise  a  covenant  that  the  use  of  such  a  way- 
existed  in  favor  of  the  granted  premises,  and  might  be  en- 
joyed with  them,  by  merely  bounding  the  same  upon  it, 
where  it  lies  over  the  land  of  another  person. 

9.  In  Walker  v.  Worcester  the  owner  of  a  large  tract  of 
land  laid  out  streets  upon  it  for  the  purpose  of  selling 
house-lots  bounding  upon  the  same,  and  caused  a  plan  of 
it  to  be  made.  One  of  these  streets  was  called  "  Park," 
and  was  laid  out  sixty  feet  wide.  He  then  sold  the  whole 
land  together,  and  his  grantee  made  a  fence  around  it  en- 
closing it,  and  ploughed  and  cultivated  it.  He  then  sold 
a  house-lot,  a  part  of  this  estate,  bounding  it  on  one  side 
by  an  existing  street,  and  "  westerly  on  Park  Street,  one 
hundred  and  fifty  feet."  The  owner  of  the  general  parcel 
graded  this  street  anew  and  reduced  it  to  forty  feet  in  width, 
and  sold  the  other  part  of  the  estate,  including  twenty  feet 
formerly  within  Park  Street,  to  the  defendants.  In  an 
action  for  preventing  the  purchaser  of  the  house-lot  passing 
over  the  whole  original  width  of  Park  Street,  the  court 
held  that,  in  order  to  constitute  a  street,  it  must  be  open 
and  appropriated,  and  adopted  by  the  public  or  the  owner 
for  purposes  of  travel,  so  that  a  person  passing  over  it,  while 
it  was  open,  would  not  be  liable  for  a  trespass.  Though 
once  open,  if  closed  before  any  house-lots  were  sold,  the 
deed  amounted  to  an  implied  covenant  and  grant,  if  the 
grantor  owned  it,  that  the  grantee  should  have  the  right 
to  a  convenient  street  or  passage-way.  But  there  was 
nothing  to  designate  or  limit  the  dimensions  of  the  way 
thus  granted  by  implication.  The  law  would  imply  a  way 
necessary  and  convenient  to  accommodate  the  grantee  in 
the  use  of  the  land  granted,  to  the  extent  granted  of  one 
hundred  and  fifty  feet.^ 

10.  In  Osborn  v.  Wise  there  was  a  grant  of  a  house,  with 


1  Walker  v.  Worcester,  6  Gray,  548.    See  Harding  v.  Wilson,  2  Barnew.  & 

C.  96. 
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a  passage-way  ten  feet  wide  on  the  east  side  of  the  prem- 
ises, with  a  reference  to  a  plan  which  showed  a  passage- 
way on  that  side,  but  of  only  five  feet  in  width  in  parts 
of  it,  and  it  did  not,  moreover,  all  pass  over  the  grantor's 
land.  The  grantee  claimed  a  way  running  in  another  di- 
rection wide  enough  for  a  carriage-way,  and  ofiFered  evi- 
dence to  show  that  the  grantor  declared  the  road  was  what 
the  owner  of  the  estate  claimed  it  to  be.  The  court  re- 
fused the  evidence,  but  held  that  evidence  was  competent 
to  show  the  state  of  the  property  at  the  time  when  the 
grant  was  made,  and  that,  if  the  way  granted  was  of  no 
use,  the  grantee  had  a  way  of  necessity  over  the  grantor's 
land  to  the  nearest  pubhc  highway  then  existing.  But 
the  acts  of  the  parties,  before  or  after  the  grant,  would  not 
be  evidence  of  what  was  granted. 

The  deed  was  to  be  construed  by  the  state  of  the  prem- 
ises when  the  grant  was  made.  Nor  does  the  grant  that 
carries  with  it  a  right  of  way  of  necessity  necessarily  imply 
a  carriage-way,  even  though  the  thing  granted  be  a  house. 
But  the  grant  of  tillage-land  implies  a  carriage-way,  because 
such  a  way  is  necessary  in  order  to  carry  off  the  crops, 
unless,  by  the  custom  of  the  vicinage,  the  crops  are  carried 
off  by  men  instead  of  teams.  But  if  there  had  been  two 
ways  on  the  east  side  of  the  premises  answering  to  the  de- 
scription in  the  deed,  parol  evidence  woiild  have  been  com- 
petent to  show  which  of  these  was  intended.^ 

11.  The  proprietors  of  a  town  voted  that  certain  land 
should  remain  unfenced,  among  other  things,  "  to  accom- 
modate the  neighbors  that  live  bordering  on  said  lands, 
for  their  more  convenient  coming  at  and  improving  their 
own  lands  and  buildings,  and  to  the  use  of  the  old  parish 
and  neighborhood  forever,"  &c.  The  parish  granted  a 
parcel  of  land,  "  bounded  all  round  by  the  land  given  by 
the  town,  to  the  first  parish,  &c.,  with  all  the  privileges 

1  Osbom  r.  Wise,  7  Can-.  &  P.  761. 
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thereto  belonging."  It  was  held  that  this  conTeyed  to 
the  grantee  the  right  to  cross  this  open  land  in  all  direc- 
tions, and  amounted  to  a  covenant  that  the  same  should 
not  be  enclosed  without  consent  of  the  owners  abutting 
upon  it.^ 

12.  In  Hartshorn  v.  South  Reading  the  subject  of  an 
easement  in  the  same  public  land  as  in  Emerson  v.  Wiley 
came  under  the  consideration  of  the  court.  The  plain- 
tiff's land  fronted  upon  the  common  land,  which  by  vote 
of  the  town  was  to  lie  unfenced  "  for  the  use  of  the  old 
parish,  for  highways,  a  training-iield,  and  burying-place, 
and  the  more  common  coming  at  the  pond  with  flax  and 
creatures,  and  also  to  accommodate  the  neighbors  that  live 
bordering  on  said  lands,  for  their  more  convenient  coming 
at  and  improving  their  own  lands  and  buildings."  The 
town  enclosed  a  part  of  this  common,  and  the  plaintiff 
brought  his  action  because  he  was  thereby  deprived  of  a 
right  of  way  over  it,  and  over  every  part  of  it  in  all  direc- 
tions, which  he  claimed  was  appurtenant  to  his  land  under 
this  vote.  The  court  held,  in  the  first  place,  if  the  injury 
complained  of  was  of  the  same  nature  with  that  which  all 
persons  having  occasion  to  use  the  same  would  sustain, 
except  in  degree,  the  only  remedy  was  by  indictment,  and 
not  by  an  action  for  an  injury  to  a  private  easement.  In 
the  second  place,  the  uses  to  which  this  land  were  devoted 
by  the  original  action  of  the  town  were  distinct  and  sepa- 
rate, some  necessarily  of  a  public  character,  to  be  controlled 
by  the  public  authorities.  These  are  to  be  used  by  indi- 
viduals and  the  public  so  as  to  be  consistent  with  each 
other.  The  public  could  not  use  the  common  directly  in 
front  of  the  plaintiff's  land  for  a  burying-ground,  so  as  to 
prevent  access  to  the  same  by  him ;  and,  on  the  other  hand, 
if  a  burying-ground  were  allotted  upon  a  part  of  it,  the 
plaintiff  would  have  no  right  to  travel  over  or  among  the 

1  Emerson  v.  Wiley,  10  Pick.  310. 
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graves  and  monuments,  or  drive  his  cattle  over  these.  The 
extent  of  his  right  as  owner  of  the  land  which  belonged  to 
him  was  that  of  passage  over  so  much  of  the  common  as 
was  reasonably  sufficient  for  coming  to  his  lands  and  build- 
ings, and  for  access  to  the  pond.  And  as  the  evidence  did 
not  show  that  the  enclosure  complained  of  obstructed  these, 
it  was  held  that  the  action  of  the  plaintiff  could  not  be 
sustained.^ 

13.  In  White  v.  Leeson  a  devisee  of  lands  was  authorized 
by  private  act  of  Parliament  to  lay  out  the  same  for  build- 
ing-lots, and  to  make  ways,  streets,  &c.,  "  for  the  general 
improvement  of  the  estate,  and  the  accommodation  of  the 
tenants  and  occiipiers  thereof."  He  laid  out  the  lands  and 
made  certain  streets,  one  of  which  led  to  the  sea.  He 
then  granted  several  of  the  lots  to  the  defendant,  without 
mentioning  any  right  of  way,  and  granted  other  lots  to 
others,  with  rights  of  way  in  express  terms.  This  street  to 
the  sea  was  a  mere  private  way,  and  does  not  seem  to  have 
been  necessary  to  the  occupation  of  the  defendant's  lots. 
But  he  seems  to  have  claimed  the  right  to  use  it,  because 
it  was  laid  out  for  the  general  improvement  and  accommo- 
dation of  the  tenants  of  the  parcels  into  which  the  estate 
was  divided.  But  the  court  held  that,  being  a  mere  private 
way,  the  defendant  had  no  right  to  make  use  of  it  beyond 
what  had  been  expressly  granted  to  him.  The  judge, 
Watson,  B.,  says  :  "  The  argument  for  the  defendant  would 
go  to  show  that,  if  a  square  of  large  houses  was  set  out 
with  an  enclosure,  all  the  tenants  must  have  a  right  to  walk 
in  it,  though  they  lived  in  cottages  at  a  distance." 

It  will  be  observed  that  no  question  of  dedication  or  ne- 
cessity was  raised,  but  merely  of  the  construction  to  be 
given  to  the  deed  of  the  defendant,  taken  in  connection  with 
the  condition  of  the  property,  and  the  omission  to  grant  a 

1  Hartshorn  v.  South  Reading,  3  Allen,  502.  See  Brainard  v.  Connecticut 
Kiver  R.  R.  Co.,  7  Cush.  506  ;  Harvard  College  v.  Steams,  15  Gray. 
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right  to  use  this  private  way  was  conclusive  that  it  did  not 
pass  with  the  parcels  granted.^ 

This  subject  is  thus  treated  of  by  Chancellor  Oottenham, 
in  Squire  v.  Campbell :  "  I  will  suppose  it  [plaintiff's  affida- 
vit] to  state  that  a  plan  was  shown  by  some  person  author- 
ized to  act  for  the  lessors,  and  that  the  plan  showed  a  space 
such  as  has  hitherto  existed."  (This  was  of  an  open  square 
in  which  defendants  proposed  to  erect  a  statue.)  "  This 
will  raise  this  question,  whether,  in  the  absence  of  all  fraud, 
mistake,  or  misapprehension,  the  mere  exhibition  of  the  plan 
of  property,  part  of  which  the  lessee  takes,  gives  such  lessee 
a  right  to  say  that  all  the  other  parts  of  the  property  exhib- 
ited upon  such  plan  shall  continue  during  his  lease  in  the 
same  state  in  which  it  was  exhibited  upon  the  plan,  or,  if  it 
was  not  at  that  time  in  such  state,  shall  be  made  to  assume 
such  state,  and  to  have  the  assistance  of  this  court  to  enforce 
such  right,  the  lease  granted  to  each  lessee  being  wholly 

silent  as  to  any  provision  for  that  purpose This  . 

proposition  would  evidently  lead  to  most  absurd  consequen- 
ces. A  man  who  is  about  to  sell  a  corner  of  an  estate  may 
exhibit  a  plan  of  the  whole  estate,  in  order  to  show  the 
relative  position  of  that  part  which  he  is  about  to  sell ;  but 
is  he,  on  that  account,  to  have  his  hands  forever  tied  up  from 
the  enjoyment  and  use  of  all  other  parts  of  the  estate,  and 
is  he  to  preserve  it  in  exactly  its  present  state  ?  "  ^ 

14.  The  case  of  Morris  v.  Edgington,  though  somewhat 
complicated  in  its  facts,  may  serve  to  show  the  principles  of 
construction  which  courts  apply  in  determining  the  nature 
and  extent  of  a  way,  where  one  is  granted  but  not  defined. 
The  defendant  owned  an  estate  consisting  of  a  coffee-room, 
a  passage  east  of  this,  which  led  from  the  street  into  a 
close  yard,  in  which  carriers  deposited  goods,  entering 
through  this  passage.     Bast  of  the  passage  was  a  tap-room. 


^  White  V.  Leeson,  5  Hurlst.  &  N.  53. 

2  Squire  v.  Campbell,  1  Mylne  &  C.  459,  478. 
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and  over  the  passage  was  another  room.  There  was  a  door 
from  the  passage-way  into  the  tap-room,  so  that  persons 
could  go  directly  from  the  street  through  the  passage-way  to 
the  tap-room  by  this  door.  There  was  also  a  door  from  the 
street  into  the  coffee-room,  and  then  from  the  coffee-room 
into  the  passage,  so  that  one  could  reach  the  tap-room  by 
passing  from  the  street  through  the  coffee-room  and  across 
the  passage  to  the  door  of  the  tap-room,  although  the  gate 
between  the  street  and  the  passage-way  was  closed.  The 
defendant  let  to  the  plaintiff  the  coffee-room  and  tap-room 
"  and  all  ways  to  the  demised  premises  belonging  and  apper- 
tainmg,"  reserving  the  yard  and  the  passage-way  to  the 
yard.  Soon  after  letting  the  premises,  the  defendant  closed 
the  gate  to  the  passage-way  after  seven  o'clock  in  the  even- 
ing, in  order  to  make  the  goods  deposited  in  the  yard  safe 
and  secure,  and  the  plaintiff  brought  his  action  for  this 
obstruction  of  his  way  to  the  tap-room  through  this  passage- 
way from  the  street.  The  defendant  insisted  that  the  way 
through  the  passage  was  not  one  of  necessity,  since  the 
tenant  had  another  way  through  the  coffee-room,  and  that 
it  did  not  pass  as  appurtenant,  because,  so  long  as  the  entire 
estate  was  in  the  defendant's  hands,  there  could  properly  be 
no  such  thing  as  a  way  appurtenant  to  one  part  over  another. 
But  the  court  held  that,  though  neither  of  the  ways  was  in 
itself  a  way  of  necessity,  since  there  was  another  way  of 
access,  and  though  technically  neither  of  them  was  appurte- 
nant to  the  leased  premises,  yet  as  there  were  but  two  ways> 
and  one  of  them  must  have  been  intended  to  pass  by  the 
lease,  that  through  the  passage  was  to  be  taken  as  the  way 
intended,  by  reason  of  its  being  so  much  more  convenient 
for  the  accommodation  and  use  of  the  leased  premises.^ 

15.  The  facts  in  Kirkham  v.  Sharp  are  still  more  com- 
plicated, but  the  case  is  referred  to  as  illustrating  the  man- 
ner in  which  the  general  owner  of  land  may  so  grant  a  right 

1  Morris  v.  Edgington,  3  Taunt.  24 ;  ante,  chap.  I,  sect.  3,  pi.  14. 
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of  way  over  it  as  to  restrict  himself  to  a  like  use  of  the  way, 
although  there  is  nothing  in  his  deed,  in  express  terms, 
limiting  his  use  or  enjoyment  of  the  same.  The  defendant's 
grantor  owned  two  house-lots  forming  one  estate,  fronting 
west  on  Fourth  Street,  and  extending  back  one  hundred  feet. 
In  the  rear  of  these  lots  he  had  a  stable  and  yard,  separated 
from  the  house-lots  by  a  wall,  to  which  he  had  a  way  by  an 
alley  from  Market  Street,  which  ran  in  a  direction  at  right 
angles  with  Fourth  Street.  On  the  north  of  these  house-lots 
he  had  a  house  in  the  occupation  of  A.  B.  He  conveyed  to  the 
plaintiff's  grantor  one  of  these  house-lots  bounding  him  on 
the  west  by  Fourth  Street,  and  also  "  the  full  and  free  privi- 
lege and  authority  of  ingress,  egress,  and  regress  by,  through, 
and  upon  a  four  feet  six  inches  alley,  extending  in  and  about 
forty-five  feet  from  Fourth  Street,  to  be  forever  left  open 
between  the  lot  hereby  granted  and  the  house  now  occupied 
by  A.  B.,"  &c.  It  will  be  perceived  that  the  way  was  over 
the  soil  of  the  defendant's  grantor,  and  that,  in  passing  from 
the  end  of  the  forty-five  feet  to  the  stable  and  yard  in  rear 
of  his  lot,  he  would  pass  only  over  his  own  land.  The 
defendant,  wishing  to  pass  from  Market  Street  through  his 
stable  estate,  and  thence  to  Fourth  Street,  extended  the 
alley  above  described  over  his  own  land,  and,  by  breaking 
down  the  wall,  into  the  stable  yard,  and  used  the  same  as  a 
passage-way ;  for  doing  which  the  plaintiff  brought  his 
action.  The  court  sustained  it,  on  the  ground  that,  by  the 
terms  of  the  deed,  the  alley  was  limited  to  forty-five  feet  in 
depth,  and  the  grantor  had  thereby  restricted  himself  from 
extending  and  enlarging  its  use.  "  The  ungranted  residue 
of  a  right  of  way,"  say  the  court,  "  may  be  annexed  to  a 
particular  messuage  or  close,  either  by  express  stipulation 
or  necessary  implication,  according  to  the  occasion  of  the 
grant.  An  instance  of  this  might  be  found  in  the  disposal 
of  houses  surrounding  a  court  originally  destined  to  be  a 
common  avenue  to  them,  in  which  it  would  be  sufficiently 
obvious,  from  the  disposition  of  the  property,  that  the  right 
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of  way  had  been  appended  to  the  houses,  and  not  the  owner 
of  them.  By  the  act  of  laying  out  the  ground  as  a  court,  it 
would  be  allotted  to  the  houses  intended  to  adjoin  it,  so  as 
to  pass  with  them  as  an  appurtenance,  and  the  right  of  the 
owner  would  be  correspondingly  qualified  by  the  nature  of 
the  use  to  which  it  was  dedicated.  Sales  of  houses  would 
successively  abridge  it,  till  it  was,  ultimately,  extinguished 
along  with  his  property  in  the  last  of  them,  when  the  pur- 
chasers might,  by  common  consent,  bar  the  entrance  against 
his  person,  notwithstanding  his  legal  title,  just  as  they 
might  bar  it  against  a  stranger.  During  his  ownership  of 
but  a  part  of  the  property,  he  would  be  entitled  to  no  privi- 
lege that  he  had  not  originally  annexed  to  it,  nor  could  his 
right  to  use  the  court,  as  a  thoroughfare  to  a  messuage  or 
close  adjoining  him  on  the  farther  side,  be  greater  than  that 
of  his  grantees." 

In  applying  this  doctrine,  the  court  held  that,  as  the  way 
here  was  only  over  a  part  of  the  entire  length  of  the  lots, 
and  over  this  the  plaintiff  had  full  and  free  ingress  and 
regress,  there  was  an  implied  restriction  upon  the  owner  of 
the  other  parcel  to  be  accommodated  by  it,  that  a  similar 
use  to  that  which  his  grantee  could  make  of  it,  should  only 
be  made  of  it  by  him,  and  therefore  the  grantor  could  not, 
in  addition  to  that,  use  the  way  for  the  accommodation 
of  other  and  more  remote  lands.^ 

16.  In  the  case  of  Salisbury  v.  Andrews  the  question  was, 
whether  a  right  of  access  to,  and  to  use,  a  sidewalk,  passed 
with  the  principal  estate  granted.  The  house  was  situate 
upon  Central  Court,  so  called.  The  description  of  the  par- 
cel on  which  it  stood  was  by  feet  and  Inches  from  point  to 
point  at  the  four  corners,  "  together  with  the  land  in  front 
of  said  house  under  the  stone  steps,  with  a  right  to  pass  and 
repass  on  foot,  and  with  horses  and  carriages,  to  said  house 


1  Kirkham  v.  Sharp,  1  Whart.  323.     See  Howell  v.  King,  1  Mod.  190;  Law- 
ton  V.  Ward,  1  Ld.  Raym.  75  ;  Jamison  v.  M'Credy,  5  Watts  &  S.  129,  140. 
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and  land,  through  said  Central  Court,  at  all  times."  The 
grantee  was  to  be  at  half  the  expense  in  keeping  the  side- 
walk in  front  of  the  house  in  good  repair.  The  injury  com- 
plained of  by  the  owner  of  this  house  was,  the  narrowing  of 
the  court  and  passage-way.  In  commenting  upon  the  effect 
to  be  given,  in  a  deed,  to  the  state  and  condition  of  the 
premises  thereby  conveyed,  in  construing  its  meaning,  the 
court  say  that  it  is  the  natural  presumption,  "  when  a  man 
erects  a  house  on  his  own  land,  and  makes  a  sidewalk  in 
front  of  it,  paved  with  brick,  and  thereby  iitted  for  the  pas- 
sage of  persons  and  wheelbarrows,  and  especially  if  he  opens 
doors  and  gates  upon  such  passage,  forming  convenient 
means  of  access  to  different  parts  of  the  house  and  grounds, 
and  adapts  the  construction  of  the  house  and  grounds  to 
such  means  of  access,  it  is  intended  that  such  passage  shall 
remain  for  the  use  and  benefit  of  all  those  who  hold,  use,  or 
purchase  the  house,  and  that  they  are  intended  to  be  an- 
nexed to  the  house  as  permanent  easements Still,  it 

is  competent  for  the  one  to  sell,  and  the  other  to  purchase, 
the  house  without  the  easements But  where  the  lan- 
guage is  not  clear  and  explicit,  where  it  is  open  to  doubt, 
and  the  question  is,  what  was  the  intent  of  the  parties,  the 
presumption  arising  from  such  original  adaptation  and  an- 
nexation of  the  easements  to  the  house  is  of  considerable 
importance."  The  court  refer  to  the  language  of  the  deed 
in  reference  to  the  "  court  "  and  the  "  sidewalk,"  and  the 
condition  of  the  premises,  for  the  purpose  of  ascertaining 
what  the  parties  intended,  and  conclude  that  a  way  of  some 
kind  was  intended ;  that  here  being  a  paved  way,  with  a 
sidewalk,  it  must  be  the  one  intended.  "  A  right  to  pass  and 
repass,  if  over  vacant  and  unoccupied  land  where  no  way 
actually  exists  or  is  used,  would  be  the  grant  of  a  conven- 
ient way,  the  direction  and  width  of  which  would  be  deter- 
mined by  various  circumstances.  But  similar  words  being 
used  in  regard  to  a  place  over  which  a  way  is  already  fixed 
by  buildings  or  permanent  enclosures,  would  be  construed 

16 
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to  be  a  grant  of  a  way  thus  located,  fixed,  and  defined." 
And  such  was  held  to  be  the  proper  construction  to  be  given 
to  this  deed,  and  that  the  plaintiff  acquired  thereby  a  right 
of  way  over  the  sidewalk  of  the  width  at  which  it  was  at  the 
time  of  making  the  deed.^ 

17.  The  case  of  Lewis  v.  Carstairs  was  somewhat  similar 
in  its  'facts  to  that  of  Kirkham  v.  Sharp,  and  the  same  doc- 
trine is  there  sustained  by  the  court,  limiting  the  use  of  a 
way  created  for  the  accommodation  of  certain  lots  to  these 
lots,  and  excluding  its  use  for  other  purposes.  The  facts 
were  briefly  these.  Plaintiff's  grantor  owned  an  estate  at 
the  intersection  of  two  streets,  B.  and  C.  The  defendant 
owned  an  adjacent  estate  on  C.  Street.  Plaintiff's  grantor 
conveyed  to  him  a  part  of  his  estate,  bounding  him  on  E. 
Street,  and  agreed  to  open  an  alley  from  E.  Street  along  the 
side  of  the  lot  sold  to  the  plaintiff,  and  along  the  rear  of  his 
remaining  lot  fronting  on  C.  Street,  "  bounded  on  an  alley 
of  the  width,  &c.,  intended  to  be  left  open  by  the  grantor, 
together  with  the  free  use  and  privilege  of  the  said  alley  as  a 
passage,  in  common  with  the  grantor  and  his  heirs,  and  those 
to  whom  he  may  grant  the  same  privilege."  Afterwards 
the  plaintiff's  grantor  conveyed  his  estate  on  C.  Street  to 
the  defendant,  who  undertook  to  use  said  alley  to  pass  from 
E.  Street,  along  the  rear  of  the  parcel  last  conveyed  to  him, 
to  the  rear  of  the  adjoining  parcel.  And  the  court  held  he 
had  no  right  thus  to  extend  the  use  of  the  alley  to  other 
lands  than  those  to  which  the  original  parties  who  created  it 
made  it  appendant.^ 

18.  The  above  case  has  been  referred  to  thus  specially, 
partly  to  illustrate  the  application  of  the  doctrine  of  Kirk- 
ham V.  Sharp,  and  partly  to  suggest  a  limitation  to  the 
proposition  elsewhere  made,  that,  where  an  easement  be- 
comes appurtenant  to  an  estate,  it  remains  appurtenant  to 


1  Salisbury  v.  Andrews,  19  Pick.  250,  253. 

2  Lewis  V.  Carstairs,  6  Whart.  193. 
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every  part  of  it  into  whicli  it  may  be  divided,  whicli,  though 
generally  true,  is  often  limited  by  the  nature  of  the  ease- 
ment, and  the  condition  of  the  estate  to  which  it  is  at- 
tached. 

The  distinction  seems  to  depend  upon  whether  the  ease- 
ment—  a  way,  for  instance — is  indefinite  in  its  limitation, 
or,  from  the  nature  of  the  use  to  be  made  of  it,  is  restricted 
and  defined.  "  If,"  says  Jervis,  C.  J.,  "  I  grant  a  way  to  a 
cottage  which  consists  of  one  room,  I  know  the  extent  of  the 
liberty  I  grant,  and  my  grant  would  not  justify  the  grantee 
in  claiming  to  use  the  way  to  gain  access  to  a  town  he  might 
build  at  the  extremity  of  it."  ^ 

So  it  was  held  that  a  way  to  a  dwelling-house,  wash-house, 
and  stable  does  not  justify  the  use  of  it  for  access  to  a  field. 
A  way  to  a  cottage  ceases,  if  the  cottage  be  changed  into  a 
tan-yard.  But  if  the  grant  be  of  a  cottage,  with  all  ways  to 
the  same,  the  right  of  way  is  not  lost  by  altering  the  cottage. 
If  the  grant  be  of  a  way  from  a  highway  to  the  grantee's 
dwelling-house,  he  may  not  open'it  to  his  field,  and  drive  his 
cattle  over  the  grantor's  land  along  such  way  to  his  field. 
And  if  the  way  be  to  a  particular  corner  of  a  field,  the 
grantee  may  not  use  it  to  enter  his  field  at  any  other  point.^ 

And  this  may  be  further  illustrated  by  a  case  put  by 
Denman,  C.  J.,  in  giving  an  opinion  in  Allan  v.  Gomme, 
of  the  grant  of  a  small  parcel  of  land,  part  of  a  large  field 
devoted  to  the  culture  of  crops,  for  the  purpose  of  a  yard 
to  the  house  of  the  grantee,  if  a  way  were  reserved  across 
the  same  to  the  field ;  the  grantor  could  not  sell  this  field 
into  house-lots,  and  thereby  turn  this  way  into  one  for  the 
accommodation  of  a  town  or  village.' 

19.  The  following  case  is  stated  here,  because  it  is  treated 

of  as  coming  under  the  category  of  ways,  though  not  easily 

• 

1  Metropolitan  Cemetery  Co.  ».  Eden,  16  C.  B.  42.    See  Allan  ».  Gomme, 
11  Adolph.  &  E.  759 ;  ante,  chap.  1,  sect.  3,  pi.  38. 
"  Henning  v.  Barnet,  8  Exch.  187. 
°  See  ante,  chap.  1,  sect.  3,  pi.  38. 
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assigned  to  any  of  the  classes  already  mentioned.  There 
was  a  grant  of  a  "  river  landing  so  far  as  the  same  shall  be 
necessary  for  erecting,  maintaining,  and  supporting  an  in- 
tended bridge."  The  court  held  it  to  be  a  grant  of  a  ser- 
vitude or  easement  in  land  for  a  defined  purpose.     "  It  is  a 

right  of  way  of  a  specified  kind,  and  nothing  more 

The  grant  being  of  an  easement,  the  occupation  under  it 
must  be  regarded  as  the  exercise  of  the  right  granted.  Long 
enjoyment  of  an  easement  will  establish  a  right  to  an  ease- 
ment, but  not  to  the  land  itself"  ^ 


SECTION   IV. 

HOW  WAYS  MAY  BE   USED. 

1.  Case  of  way,  "across,"  "  over  and  along,"  &c.,  "to  get  hay,"  &o.,  how  to  be  nsed. 

2.  Cases  of  special  ways  and  for  special  purposes,  rule  of  construction. 

3.  Grantee  of  way  held  strictly  to  the  terms  of  his  grant. 
i.  How  far  a  "  carriage-way"  is  a  "drift-way." 

B.  When  one  not  in  possession  may  use  a  way  appurtenant,  &c. 

6.  How  far  a  way  for  agricultural  purposes  a  general  one. 

7.  Atltins  V.  Bordman.    Eights  of  way  defined  and  explained.  ■ 

8.  Bounding  by  an  intended  way  only  implies  a  suitable  one. 

9.  A  right  to  pass  over  twenty  feet  is  only  so  far  as  it  is  necessary. 

10.  Eight  of  way  carries  all  that  is  necessary  to  enjoy  it. 

11.  Metrop.  Cemetery  Co.  v.  Eden.    Eight  to  pass  from  any  part  of  a  way  to  land. 

12.  Allan  v.  Gomme.    Restricting  ways  to  the  special  objects  of  the  grant. 

13.  Henning  v.  Burnet.    Specific  ways  not  to  be  changed  in  their  use. 

14.  Dand  «>.  Kingscote.    Adopting  improved  modes  of  using  ways. 

1.  This  leads  to  a  consideration  of  the  extent  and  uses 
to  which  ways  of  a  particular  description  may  be  applied, 
and  how  far  this  is  limited  and  controlled  by  the  nature 
and  condition  of  the  estates  for  whose  benefit  the  same  is 
created. 

A  grant  of  a  way  across  a  parcel  of  land  does  not  give  a 
right  to  enter  upon  the  parcel  on  one  side,  and,  after  going 

1  Schuylkill  Nav.  Co.  v.  Stoever,  2  Grant,  Cas.  462. 
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partly  across,  to  come  out  upon  the  same  side.  And  where 
one  under  such  a  grant  drew  timber  from  his  own  land  on 
to  the  servient  parcel  and  turned  it  round,  which  he  could 
not  do  on  his  own  land,  it  was  held  that  he  was  not  justified 
under  his  right  of  way.^  So  where  one  had  a  way  "  in, 
through,  over,  and  along"  a  certain  strip  of  land  from  A 
to  B,  it  was  held  that  he  had  not  thereby  a  right  to  a 
way  across  the  strip  of  land.^  Where  the  grant  was  of  a 
convenient  way  to  get  hay,  &c.,  over  the  grantor's  land,  it 
was  limited  to  one  line ;  and  though  at  first  an  indefinite 
one,  when  it  had  been  once  designated,  it  could  not  be 
changed  at  the  election  of  the  grantee.^  But  what  is  a  rea- 
sonable use  of  a  way,  where  the  purposes  are  not  defined,  is 
a  question  for  the  jury.* 

Where  a  right  of  way  has  been  created,  but  no  time  or 
hour  in  the  day  is  fixed  in  which  it  may  be  used,  the  French 
law  seems  to  be  this :  if  it  is  to  be  exercised  over  an  unen- 
closed place,  it  may  be  used  at  any  hour,  whether  by  night 
or  by  day  ;  but  if  the  place  is  designed  to  be  closed  for  the 
security  of  the  owner  or  that  of  the  public,  it  may  be  used 
a,t  any  convenient  hour,  but  he  who  is  to  enjoy  it  cannot  in- 
sist that  it  should  be  kept  open  all  hours  of  the  night.  But 
if  the  right  of  passing  in  the  night  in  such  a  case  is  granted, 
the  owner  of  the  land  cannot  prevent  its  being  enjoyed  at 
any  hour ;  and  if,  on  the  other  hand,  the  owner  of  the  domi- 
nant estate  chooses  to  exercise  the  right,  he  must  have  a  key 
by  which  to  unlock  the  gate  of  the  enclosure,  and  must  not 
leave  it  open  after  having  passed  through  it.^ 

2.  A  grant  of  a  way  on  foot  and  for  horses,  oxen,  cattle, 
and  sheep  does  not  authorize  one  to  carry  manure  over  the 
way  in  a  wheelbarrow.^     A  way  to  Green  Acre  is  a  way  for 

1  Comstock  V.  Van  Deusen,  5  Pick.  163. 

2  Senhouse  v.  Christian,  1  T.  K.  560,  569 ;  Woolr.  Ways,  33. 
2  Jones  V.  Percival,  5  Pick.  485. 

'  Hawkins  v.  Carbines,  3  Hnrlst.  &  N.,  Am.  ed.  914. 
s  3  Tonllier,  Droit  Civil  Fran^ais,  497,  498. 
«  Brunton  v.  Hall,  1  Q.  B.  792. 
16* 


186  THE  LAW   OF  EASEMENTS  AND   SERVITUDES.         [Ch.  II. 

any  purposes  for  which  that  field  could  be  used.  But,  as  will 
be  shown,  if  it  was  to  a  particular  open  space  described  in 
the  grant,  and  that  was  afterwards  occupied  by  a  building, 
the  right  of  way  is  defeated,  since  it  could  only  be  used  for 
the  purposes  for  which  it  was  granted,  and  that  could  no 
longer  be  done.^  If  granted  or  acquired  over  Black  Acre  to 
Green  Acre,  and  the  grantee  of  the  way,  having  passed  over 
Black  Acre,  pass  over  and  beyond  Green  Acre,  he  will  be  a 
trespasser,  because  the  right  of  way  did  not  justify  such  a 
use  of  it.  But  it  is  suggested  that  if,  after-  having  reached 
Green  Acre,  the  owner  thereof  had  proceeded  thence  over  his 
own  land  or  a  pubUc  way  to  a  mill,  it  might  be  otherwise.^ 
And  it  is  held,  moreover,  that  if,  in  the  case  supposed,  the 
owner  of  the  way  was  passing  over  Black  Acre  with  an  intent 
to  pass  beyond  Green  Acre,  he  would  be  liable  in  trespass, 
the  character  of  the  act,  whether  justified  or  otherwise, 
depending  upon  the  intention  with  which  he  entered  upon 
Black  Acre  ;  and  this  is  for  the  jury  to  determine.* 

3.  The  proposition  in  regard  to  confining  the  use  of  a 
way  strictly  to  the  purposes  for  which  it  was  granted,  is 
thus  stated  in  the  case  of  French  v.  Marstin,  above  cited: 
"  The  grantee  of  a  way  is  limited  to  use  his  way  for  the 
purposes  and  in  the  manner  specified  in  his  grant.  He 
cannot  go  out  of  his  way,  nor  use  it  to  go  to  any  other  place 
than  that  described,  nor  to  that  place  for  any  other  purpose 
than  that  specified,  if  the  use  in  this  respect  is  restricted."  * 

4.  Although  it  was  held,  as  elsewhere  stated,  that  a  pre- 
scriptive way  for  a  carriage  did  not  include  a  drift-way, 
Chambre,  J.  was  inclined  to  hold  that  a  carriage-way  was 


1  Henning  j).' Burnet,  8  Bxch.  187  ;  Allan  v.  Gomme,  U  Adolph.  &  E.  759. 

2  Howell  V.  King,  1  Mod.  190  ;  Davenport  v.  Lamson,  21  Pick.  72  ;  Lawton 
V.  Ward,  1  Ld.  Kaym.  75  ;  Woolr.  Ways,  34  ;  Shroder  v.  Brenueman,  23  Penn. 
St.  348 ;  1  RoUe,  Abr.  391,  pi.  50. 

8  French  v.  Marstin,  4  Post.  440,  451. 

*  French  v.  Marstin,  4  Post.  440,  449.  See  Regina  v.  Pratt,  4  Ellis  &  B. 
860 ;  Knight  v.  Woore,  3  Bing.  n.  c.  3. 
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prima  facie  and  strong  presumptive  evidence  of  the  grant 
of  a  drift-way.  The  grantee  in  such  cases  might  send  back 
his  horses  without  his  carriage,  or  he  might  draw  his  car- 
riage by  oxen  as  well  as  horses,  and  in  either  case  he  might 
send  back  his  horses  or  oxen  loose,  in  order  to  drive  them 
to  pasture. -"^ 

5.  In  one  instance,  at  least,  it  has  been  held  that  a  man 
may  exercise  a  right  of  way  appurtenant  to  an  estate, 
although  he  is  not  in  possession  of  the  same ;  and  that  is, 
where  the  owner  of  a  tenement  to  which  there  is  a  way  ap- 
purtenant lets  the  same  to  a  tenant,  he  may  use  the  way  to 
view  waste,  demand  rent,  and  remove  obstructions  from  the 
premises.^ 

6.  It  has  been  questioned  how  far  the  grant  of  a  way  for 
agricultural  purposes  is  a  general  right  of  way.  It  seems, 
however,  to  be  one  of  a  limited  and  qualified  character.  It 
was  held  not  to  include  the  right  to  transport  coals  over 
such  a  way,^  nor  to  transport  lime  from  a  quarry.*  So  a 
right  to  draw  water  from  a  river  will  not  sustain  a  plea  of 
a  right  to  draw  goods  and  water,^  and  a  right  to  cart  timber 
will  not  sustain  a  plea  of  a  general  right  of  way  on  foot  and 
with  horses,  carts,  wagons,  and  other  carriages.^ 

7.  The  whole  subject  of  the  rights  of  way  and  their  lim- 
itations was  most  elaborately  and  ably  examined  by  Shaw, 
C.  J.,  in  the  case  of  Atkins  v.  Bordman,  so  frequently  cited 
in  the  course  of  this  work.  In  that  case  there  was  a  grant 
of  a  parcel  of  land,  which  was  described  as  having  a  gate 
and  passage-way  about  five  feet  wide  on  one  side,  and  a 
right  of  way  was  reserved  "  through  and  upon  the  said  gate 
or  passage-way,  for  carrying  and '  recarrying  wood  or  any 
other  thing  through  the  same,  and  over  the  yard  or  ground 

1  Ballard  v.  Dyson,  1  Taunt.  279,  288. 

2  Proud  V.  HoUis,  1  Bamew.  &  C.  8 ;  Woolr.  "Ways,  35. 
'  Cowling  V.  Higginson,  4  Mees.  &  W.  245. 

*  Jackson  ».  Stacey,  Holt,  N.  P.  455. 
'  Knight  V.  Woore,  3  Bing.  k.  c.  3. 
6  Higham  v.  Eabett,  5  Bing.  N.  o.  622. 
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of  said  messuage  hereby  granted,  into  and  from  the  housing 
and  land  of  me  (the  grantor),  for  the  use  and  accommodation 
thereof."  It  was  held  to  intend  a  convenient  passage-way, 
but  not  of  a  definite  width.  An  easement  of  way,  as  ob- 
served by  the  Chief  Justice,  consists  in  the  right  to  use  the 
surface  of  the  soil  for  the  purpose  of  passing  and  repassing, 
and  the  incidental  right  of  properly  fitting  the  surface  for 
that  use.  But  the  owner  of  the  soil  has  all  the  rights  and 
benefits  of  ownership  consistent  with  such  easement.  All 
which  the  person  having  the  easement  can  lawfully  claim 
is  the  use  of  the  surface  for  passing  and  repassing,  with  a 
right  to  enter  upon  and  prepare  it  for  that  use,  by  levelling, 
gravelling,  ploughing,  and  paving,  according  to  the  nature 
of  the  way  granted  or  reserved ;  that  is,  for  a  foot-way,  a 
horse-way,  or  a  way  for  all  teams  and  carriages. 

If  the  way  is  not  bounded  or  limited,  or  there  be  no  one 
in  existence,  the  grant  of  a  way  would  be,  in  point  of  width 
and  height,  such  as  is  reasonably  necessary  and  convenient 
for  the  purposes  for  which  it  is  granted.  If  a  foot-way,  it 
shall  be  high  and  wide  enough  for  persons  to  pass  with  such 
things  as  foot-passengers  usually  carry.  If  for  teams  and 
carriages,  it  shall  be  sufficient  to  admit  carriages  of  the  lar- 
gest size,  or  loads  of  hay,  and  other  vehicles  usually  moved 
by  teams.  So  that  what  is  reasonable  is  partly  law  and 
partly  fact ;  the  facts  are  found  by  the  jury,  and  then  the 
court  declare  whether  it  is  convenient  or  not.  When  no 
dimensions  of  a  way  are  defined,  but  the  purposes  of  it 
are  expressed,  the  dimensions  will  be  held  to  be  sufficient 
for  the  accomplishment  of  that  object.  Where  the  way  re- 
served was  for  a  house,  it  excluded  the  idea  of  such  a  use 
as  might  be  required  for  a  store,  such  as  bales,  boxes,  and 
the  like.  And  when  "wood  or  any  other  thing"  is  men- 
tioned in  connection  with  a  house,  it  implies  fire-wood,  and 
not  timber  for  sale;  or  things  usually  used  in  dwelling- 
houses,  such  as  vegetables,  provisions,  furniture,  and  the 
like.     And  the  reservation  of  a  way  "  for  carrying  and  re- 
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carrying  wood  or  any  other  thing into  and  from  the 

housing  and  land  of,  &c.,  for  the  use  and  accommodation 
tliereof,"  was  held  to  he  a  convenient  foot-way  to  and  from 
the  grantor's  dwelling-house,  of  suitable  height  and  dimen- 
sions to  carry  in  and  out  furniture,  provisions,  and  neces- 
saries for  family  use,  and  to  use  for  that  purpose  wheel- 
barrows, hand-sleds,  and  such  small  articles  as  are  commonly 
used  for  that  purpose  in  passing  to  and  from  the  street  to 
the  dwelling-house  in  the  rear,  through  a  foot-passage  in  a 
closely  built  and  thickly  settled  town.^ 

The  general  principles  applicable  to  questions  of  this  kind 
are  here  so  fully  stated  and  enforced,  that  little  more  is 
necessary  than  to  refer  to  particular  cases  for  purposes  of 
illustration.  Thus,  in  the  case  above  stated,  it  was  held  that 
the  owner  of  the  land  across  which  the  way  was  reserved 
might  erect  a  building  over  it,  provided  he  left  a  convenient 
passage-way  beneath  it  of  a  suitable  height,  and  sufficiently 
Ughted  to  be  conveniently  used.^ 

8.  So  where  one  let  a  parcel  of  land,  bounding  it  upon  an 
intended  way  of  thirty  feet,  and  afterwards  occupied  a  part 
of  it  so  as  to  reduce  it  to  twenty-seven  feet  in  width,  it  was 
held  that  the  recital  did  not  amount  to  a  covenant  as  to  the 
way  or  as  to  its  width  ;  that  under  it  the  lessee  was  entitled 
to  a  way  of  a  suitable  width,  and  if  one  of  twenty-seven 
feet  answered  that  description,  it  vcas  all  he  could  insist 
upon  under  his  lease,  inasmuch  as,  it  not  being  an  existing 
way  at  the  time  of  the  grant,  no  inference  as  to  its  actual 
width  was  to  be  derived  from  what  then  was  apparent.* 

9.  So  where  t]?ere  was  a  grant  of  a  parcel  of  land,  "  with 
a  right  of  passing  and  repassing  over  the  space  of  twenty 
feet,  between  the  west  wall  of  the  store  and  east  line  of  the 
granted  premises,"  it  was  held  not  to  describe  the  limits  of 

1  Atkins  V.  Bordman,  2  Mete.  457. 

2  Ibid.  466,  468. 

3  Harding  r.  Wilson,  2  Barnew.  &  C.  96.     See  Walker  v.  City  of  Worcester, 
6  Gray,  548. 
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the  way  granted,  but  that  it  was  a  grant  of  a  convenient 
way  within  those  limits,  adapted  to  the  convenient  use  and 
enjoyment  of  the  land  granted,  for  any  useful  and  proper 
purpose  for  which  the  land  might  be  used,  considering  its 
relative  position.  And  what  is  a  suitable  and  convenient 
way  must  depend  upon  circumstances.  It  could  not,  there- 
fore, necessarily  follow  that  the  grantor  would  be  liable  for 
obstructing  some  part  of  this  space,  and  it  would  be  for  the 
jury  to  say  whether  the  owner  of  the  easement  was  thereby 
impeded  in  the  use  of  a  convenient  way.^ 

10.  The  grant  of  a  right  of  way  carries  with  it  all  rights 
to  the  use  of  the  soil  which  are  properly  incident  to  the  free 
exercise  and  enjoyment  of  the  right  granted  or  reserved. 
Thus  a  right  of  way  to  a  warehouse  would  authorize  the 
tenant  of  such  warehouse  to  place  on  the  ground  goods 
brought  to  the  warehouse,  and  to  keep  them  a  reasonable 
and  convenient  time  to  put  them  in  store,  and  to  place  and 
keep  goods  on  the  ground  a  reasonable  length  of  time,  which 
are  to  be  carried  from  the  warehouse.  And  what  would  be 
such  reasonable  and  convenient  time  would  be  a  question  of 
fact  depending  upon  many  circumstances.  What  would  be 
an  unreasonable  length  of  time  to  leave  goods  upon  a  side- 
walk, or  in  a  street  which  was  much  frequented,  would 
not  be  so  on  rear  ground,  where  they  would  encumber  no 
one  having  an  equal  right  of  way.  In  applying  these  gen- 
eral principles,  it  was  held  that,  where  a  warehouse  was 
granted  with  a  right  of  passage  which  had  been  used  for 
carrying  goods  to  and  from  the  same,  "  in  as  full  and  ample 
a  manner  as  they  now  are  or  heretofore  have  been  used  and 
enjoyed,"  these  were  not  words  of  restriction  nor  limitation 
of  the  use  to  such  as  had  been  made  of  it,  and  none  other. 
If,  for  instance,  the  way  used  had  been  over  the  natural  sur- 
face of  the  earth,  the  grantee  might  improve  it  by  macad- 
amizing, paving,  or  planking  it,  being  limited  to  the  use  of 


1  Johnson  v.  Kinnicutt,  2  Cush.  153. 
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the  same  right,  in  a  manner  more  convenient  and  beneficial 
to  himself,  without  injury  to  those  having  the  common  right, 
but  he  might  not  use  it  for  another  and  distinct  purpose.  If 
the  tenant  in  such  case  were  to  lay  a  railway  track  in  such 
passage-way,  for  the  purpose  of  moving  his  goods  thereon, 
it  would  be  a  question  for  the  jury  whether  the  same  inter- 
rupted other  abutters  in  their  use  of  the  surface  as  a  passage- 
way, or  caused  any  actual,  damage  to  the  owner  of  the  soil, 
or  was  or  was  not  a  use  of  the  soil  for  a  distinct  purpose 
beyond  that  of  a  right  of  way.  But  if  what  the  tenant  did 
was  only  an  improvement  of  the  surface,  to  fit  it  the  better 
for  the  passage  of  persons,  teams,  and  carriages,  and  the 
transportation  of  merchandise  not  injurious  to  the  other 
abutters,  nor  to  the  owner  of  the  soil,  it  would  not  be  a  new 
and  distinct  use  of  the  soil.  It  was  within  the  right  of  way 
reserved  to  the  abutters,  and  not  adverse  to  the  right  of  the 
owner,  and  no  action  therefor  would  lie.^ 

11.  In  Metropolitan  Cemetery  Company  v.  Eden  the  ques- 
tion was  to  determine  the  extent  of  the  way  granted,  where 
the  grant  was  of  a  parcel  of  land,  referring  to  a  plan,  on  one 
side  of  which  was  a  way  or  road,  "  together  with  full  and 
free  liberty,  license,  &c.,  to  the  grantees  and  all  persons 
coming  to  or  going  from  the  same  land,  or  any  part  thereof, 
to  use  and  enjoy,"  &c.,  "  the  roads  or  ways  leading  to  and 
from  the  same  land,  as  the  same  ways  were  described  in  the 
said  map  or  plan."  On  the  plan  there  was  a  hedge  by  the 
side  of  the  parcel  of  land  next  to  the  way,  in  which  were 
two  gates.  The  purchaser  cut  down  that  hedge  and  laid  a 
heavy  wall  in  its  place,  with  gates  in  different  places  from 
those  indicated  on  the  plan,  and  formerly  standing  in  the 
hedge.  A  purchaser  of  the  land  upon  the  opposite  side  of 
the  way,  the  fee  of  which  still  remained  in  the  original  grantr 
or,  altered  the  way  by  digging  it  down  in  front  of  these  new 
gates.      And  the  question  was,  whether  the  first  purchaser 

1  Appleton  V.  Tullerton,  1  Gray,  186,  194. 
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was  not  restricted  to  the  gates  as  they  were  originally  placed, 
aud  whether  he  "had  a  right  to  complain  of  the  obstruction 
to  gates  placed  at  different  points  from  these.  But  the 
court  held  that  the  right  of  access  to  the  lot  over  the  way 
indicated  upon  the  plan  was  indefinite,  and  might  be  used 
anywhere  ;  that  making  this  wall  did  not  deprive  him  of  the 
right  to  use  any  other  way  of  access,  whenever  he  chose  to 
open  such  a  way,  and  that  the  rule  was  altogether  different 
where  the  way  is  indefinite  from  what  it  is  if  defined.  In 
the  latter  case,  it  cannot  be  exceeded  or  used  in  any  other 
place  or  mode  than  that  expressed  in  the  deed.^ 

And  this  will  probably  serve  for  a  clew  to  reconcile 
what  may  sometimes  seem  an  inconsistency  in  referring, 
as  courts  often  do,  to  the  state  and  condition  of  the  prem- 
ises or  plans  thereof,  in  determining  what  rights  and  ease- 
ments pass  therewith;  as  in  this  case,  though  there  was 
a  defined  way  laid  down  upon  the  plan,  it  was  to  be  used 
by  persons  coming  from  or  going  to  "  any  part "  of  the 
granted  premises,  and  did  not  specify  the  gates  on  the 
plan  as  the  mode  of  access  to  the  premises. 

12.  To  illustrate,  further,  the  principles  of  construction 
which  courts  adopt  in  ascertaining  the  limits  of  grants  of 
ways,  the  case  of  Allan  v.  Gomme,  which  was  elaborately 
considered,  is  referred  to,  not  only  for  the  principal  point 
raised  and  settled  in  it,  but  for  sundry  collateral  points 
which  received  the  attention  of  the  court  and  were  applied 
in  settling  the  main  question.  The  grant  in  that  case  was 
of  "  a  right  of  way  and  passage  over  said  close,  &c.,  to 
the  stable  and  loft  over  the  same,  and  the  space  and  open- 
ing under  the  said  loft,  and  then  used  as  a  wood-house." 
The  grantee  of  this  way,  after  this,  converted  this  loft  and 
space  under  it  used  as  a  wood-house  into  a  cottage,  and 
undertook  to  use  the  way  for  the  purposes  of  the  cottage. 
The  question  was,  whether  this  grant  of  way  was  to  the 


'  Metropolitan  Cemetery  Co.  o.  Eden,  16  C.  B.  42. 
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place  occiipied  by  the  loft  and  space  for  any  purposes  to 
which  they  might  be  appropriated,  or  was  limited  to  the 
use  of  it  as  a  wood-house,  or  what  was  its  limit.  The 
court  held  that  it  was  not  limited  to  purposes  of  a  wood- 
house  alone,  and  that  a  reference  to  the  wood-house  was 
to  indicate  the  terminus  of  the  way ;  nor  was  it  a  way  for 
all  purposes,  for  if  so,  a  grant  of  a  way  to  go  across  a  man's 
yard  might  be  turned  into  a  way  for  a  village  to  be  built 
at  the  end  of  it.  They  held  it  was  to  be  taken  as  in- 
tending a  way  to  an  open  space  of  ground  generally,  which 
was  to  be  in  the  same  predicament  in  which  it  was  at  the 
time  of  making  the  deed,  but  to  be  used  for  any  purposes 
the  grantee  chose,  provided  it  continued  in  the  same  open 
state,  and  not  to  be  used  for  buildings  to  be  erected  there- 
on. One  case,  put  for  illustration  by  Denman,  C.  J.,  was 
that  of  a  way  to  a  field  of  many  acres,  then  in  corn  or 
pasture,  reserved  over  a  small  parcel  granted  for  a  man's 
yard ;  and  if  the  grantor  were  to  build  a  village  on  his  field, 
it  would  not  be  claimed  that  the  reservation  of  such  a  way 
coiild  be  extended  to  such  a  use.^ 

13.  In  the  case  of  Henning  v.  Burnet  the  extent  to 
which  the  doctrine  of  Allan  v.  Gomme  might  lead,  from 
the  terms  there  employed,  was  somewhat  modified,  though 
its  general  doctrine,  that  reference  is  to  be  had  to  the  ex- 
isting state  of  things  at  the  time  the  grant  is  made  in 
construing  its  terms  and  meaning  in  respect  to  the  na- 
ture and  extent  of  the  easements  that  pass  with  it,  is  not 
impugned. 

In  that  case  the  owner  of  a  dwelling-house,  coach-house, 
and  stable  had  a  field  which  belonged  and  was  used  with 
the  same,  constituting  together  one  estate.  There  was  a 
private  carriage-way  from  a  turnpike  to  this  dwelling-house 
and  coach-house,  and  also  to  the  field,  by  a  gate  from  the 
carriage-road  opening  into  the  field  at  a  particular  point 

1  Allan  V.  Gomme,  ll^Adolph.  &E.  759. 
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at  the  end  of  the  carriage-way.  He  conyeyed  the  above 
premises,  "  with  free  Hberty  of  ingress  with  cattle,"  &c.,  in, 
over,  and  upon  the  carriage-road,  &c.,  to  the  dweUiug-house, 
coach-house,  and  stables.  The  purchaser  of  the  estate  tore 
down  the  carriage-house  and  stables,  and  built  a  wall  across 
the  private  way,  and  opened  a  gate  from  the  carriage-way 
to  another  corner  of  the  field.  It  was  held  that  he  had 
no  right  to  use  this  new  entrance  into  the  field.  In  fact, 
there  was  no  way,  in  terms,  granted  in  respect  to  the 
field,  and  the  only  way  which  had  been  used  to  reach  it 
was  from  the  end  of  the  carriage-way,  which  only  author- 
ized the  grantee  to  go  through  the  old  gate,  and  was  the 
only  way  that  passed  by  the  grant.^ 

14.  In  Dand  v.  Kingscote  a  grant  of  land  was  made, 
reserving  the  mines  within  it,  with  sufiicient  "  way  leave  " 
and  "  stay  leave,"  with  hberty  of  sinking  and  digging  pits. 
It  was  held  that  by  this  reservation  the  grantor  had  no 
right  to  use  this  way  for  the  purpose  of  drawing  coal  from 
under  an  adjacent  lot  of  land,  and  in  so  doing  he  was  a 
trespasser,  and  that  the  limit  of  the  easement  reserved,  and 
the  mode  of  using  it,  were  what  was  reasonably  convenient, 
according  to  the  mode  in  general  use  when  the  right  was 
to  be  exercised.  If,  therefore,  in  the  progress  of  improve- 
ment, better  or  more  feasible  ways  are  devised  and  applied 
to  use  than  those  known  and  used  at  the  time  when  the 
grant  was  first  made,  the  mine-owner,  under  a  reservation 
in  this  general  form,  might  adopt  the  improved  way  ;  as,  for 
instance,  he  might  substitute  a  railway  for  a  wagon-way,  by 
which  to  transport  the  coal  from  the  pit  across  the  granted 
premises,  although  the  construction  of  such  new  way  would 
subject  the  land-owner  to  the  inconvenience  of  having  it  laid 
down  in  the  place  of  the  former  one.  Under  this  reservation, 
the  grantor,  moreover,  might  fix  such  machinery  upon  the 
premises  as  would  be  necessary  to  drain  the  mines,  and 

1  Henning  B.  Burnet,  8  Exch.  187. 
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draw  the  coal  from  the  same,  and,  in  that  case,  he  was  held 
justified  in  erecting  thereon  a  steam-engine  and  an  engine- 
house,  and  constructing  a  pond  upon  the  premises  to  supply 
the  water  for  working  the  engine.^ 


SECTION    V. 

OF  THE  RIGHTS  OF  THE  LAND-OWNER  AND  WAY-OWNER  IN  LAND. 

1.  Land-owner  may  do  anything  not  injurious  to  owner  of  the  way. 

2.  Land-owner  has  same  rights  as  to  private  as  to  public  ways. 

3.  Owner  of  way  may,  and  ordinarily  must,  repair  it. 

4.  Limitations  and  exceptions  as  to  general  duty  to  repair. 

6.  Williams  v.  Safibrd.    Of  going  extra  ■mam,  if  way  is  impassable. 

6.  What  way-owner  may  do  with  or  upon  the  soil. 

7.  Egress,  regress,  fishing,  and  fowling  give  no  right  to  things  growing. 

8.  Eight  of  way  to  carry  coals,  what  is  embraced  in  it. 

9.  How  far  one  way  may  be  exchanged  for  another. 

1.  The  respective  rights  of  the  owners  of  the  soil  and  of 
the  easement  to  do  acts  upon  the  soil  over  or  adjoining 
which  the  easement  of  way  exists,  were  considered  in  Un- 
derwood V.  Carney,  where  it  was  held  that,  if  one  grant  a 
way  across  his  land,  he  has  no  right  to  make  any  such  use 
of  the  land  adjoining  it  as  produces  any  serious  inconven- 
ience to  the  owner  of  the  easement.  He  may  make  a  rea- 
sonable use  of  it,  having  reference  to  the  public  and  general 
use  which  others  make  of  their  lands  which  are  similarly  sit- 
uated. Thus,  in  the  case  of  a  grant  of  a  right  of  way  over  a 
place  or  court  in  Boston,  the  owner  of  the  soil  of  the  court 
erected  stores  upon  the  adjacent  land,  and  laid  sidewalks  in 
front  of  the  same,  and  opened  passages  into  the  cellars 
under  the  stores,  and  swung  window-shutters  over  the  line 
of  the  way,  and  it  was  held  to  be  a  lawful  use  of  the  adja- 
cent land,  being  a  customary  one.^    So  the  owner  of  land 

1  Dand  v.  Kingscote,  6  Mees.  &  W.  174. 
"  Underwood  v.  Carney,  1  Cush.  292. 
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adjoining  a  way  may  dig  cellars  by  the  side  of  it,  if  in 
towns  or  cities,  and  may  lay  building  materials  thereon,  if 
he  takes  care  not  improperly  to  obstruct  the  same,  and 
removes  the  materials  within  a  reasonable  time.^ 

2.  So  the  owner  of  the  soil  of  a  way,  whether  public  or 
private,  may  make  any  and  all  uses  to  which  the  land  can 
be  applied,  and  all  profits  which  can  be  derived  from  it  con- 
sistently with  the  enjoyment  of  the  easement.  He  may,  as 
before  stated,  maintain  ejectment  to  recover  the  land,  and 
if  the  way  is  discontinued,  he  holds  it  again  free  from 
encumbrance.  He  may  sink  a  drain  or  a  watercourse  be- 
low the  surface,  if  he  do  it  so  as  not  to  deprive  the  public 
of  their  easement.^ 

3.  The  owner  of  a  private  way  may  enter  upon  the  same 
and  repair  it,  or  put  it  into  a  condition  to  be  used,  and, 
ordinarily,  it  is  incumbent  upon  the  owner  of  the  way  to 
keep  it  in  repair.^  Nor  would  he  have  a  right  to  go  outside 
of  the  limits  of  such  way,  if  defined  and  designated,  in  pass- 
ing from  one  point  to  another,  although  the  way  were  im- 
passable by  being  overflowed  or  out  of  repair.*  But  a  differ- 
ent rule  prevails  in  respect  to  public  ways.^  Though,  even 
then,  he  could  only  justify  removing  enough  of  the  fences 
of  the  adjoining  close  to  enable  him  to  pass  arovmd  the 
obstruction,  doing  no  unnecessary  injury.^ 

1  O'Linda  v.  Lothrop,  21  Pick.  292. 

^  Perley  v.  Chandler,  6  Mass.  454  ;  Green  ».  Chelsea,  24  Pick.  71  ;  Pomeroy 
V.  Mills,  3  Vt.  279  ;  Lade  v.  Shepherd,  2  Strange,  1004  ;  Adams  v.  Emerson,  6 
Pick.  57  ;  Atkins  v.  Bordman,  2  Mete.  457. 

»  Gerrard  v.  Cooke,  2  Bos.  &  P.  n.  r.  109 ;  Osborn  v.  Wise,  7  Carr.  &  P.  761 ; 
D.  8, 1,10;  1  Pournel,  Traite  du  Voisinage,  258;  Wynkoop  ».  Burger,  12  Johns. 
222  ;  Doane  v.  Badger,  12  Mass.  65,  70  ;  Atkins  v.  Bordman,  2  Mete.  457. 

*  Taylor  v.  Whitehead,  2  Doug.  745 ;  BuUard  v.  Harrison,  4  Maule  &  S. 
387  ;  Miller  v.  Bristol,  12  Pick.  550  ;  Holmes  v.  Seely,  19  Wend.  507  ;  Capers 
v.  M'Kce,  1  Strobh.  168  ;  Williams  ».  Safford,  7  -Bai-b.  309. 

6  Taylor  v.  Whitehead,  2  Doug.  745 ;  Campbell  v.  Race,  7  Cush.  408 ;  Bal- 
lard V.  Harrison,  4  Maule  &  S.  387  ;  Holmes  v.  Seely,  19  Wend.  507  ;  3  Dane, 
Abr.  258. 

"  Williams  v.  Saflford,  7  Barb.  309. 
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4.  The  exceptions  to  these  rules  are  few,  and  grow  out  of 
the  peculiar  circumstances  of  particular  cases.  Thus  the 
grantor  of  a  way  over  his  land  may  be  bound  by  covenant 
to  keep  the  same  in  repair,  or  the  owner  of  the  soil  may  be 
bound  by  prescription  to  support  and  maintain  the  way.^  If 
the  public  locate  a  way  across  an  existing  watercourse,  the 
public  must  maintain  a  bridge  across  the  same,  and  may  not 
stop  the  watercourse.  But  if  the  owner  of  the  soil  con- 
structs a  watercourse  under  the  highway  already  existing, 
he  must  keep  the  bridge  over  the  same  in  repair,  or  be  liable 
to  indictment.^  And  if  one  has  a  right  of  way  across  the 
land  of  another,  which  is  not  limited  and  defined,  and  the 
owner  of  the  land  obstruct  the  same,  the  owner  of  the  way 
may  pass  over  the  adjacent  lands  of  such  land-owner,  doing 
no  unnecessary  damage  thereby.^  And  if  the  way  is  claimed 
and  enjoyed  as  one  of  necessity,  and  the  way  previously  in 
use  shall  be  obstructed  without  the  fault  of  the  owner  of  it, 
by  flood  for  instance,  it  is  stated  by  some  authorities  that  he 
may,  if  necessary,  pass  over  other  lands  of  the  owner  of  the 
soil  of  such  way,  doing  no  unnecessary  damage  thereby.* 

Mr.  Tudor,  upon  the  strength  of  a  case  cited  by  coun- 
sel in  Henn's  case,^  says :  "  If  a  way  becomes  impassable 
through  want  of  repairs  which  o\ight  to  have  been  done 
by  the  owner  of  the  land,  the  owner  of  the  dominant  tene- 
ment may,  it  seems,  justify  his  trespass  by  deviating  from 
the  ordinary  track."  ^ 

The  case  from  Sir  William  Jones  was  this.  It  was  tres- 
pass qu.  cl.  The  defendant  pleaded  a  right  of  way  by  a 
"  common  footpath  through  the  close."  The  plaintiff  re- 
plied, that  the  defendant  went  out  of  the  path.     The  defend- 

1  Doane  v.  Badger,  12  Mass.  6.5,  70 ;  Taylor  v.  Whitehead,  2  Doug.  745. 
*  2  Perley  v.  Chandler,  6  Mass.  454. 

'  Leonard  v.  Leonard,  2  Allen,  543  ;  Farnnm  v.  Piatt,  8  Pick.  339. 

*  Holmes  v.  Seely,  19  Wend.  507  ;  Woolr.  Ways,  51.  See  Taylor  v.  White- 
head, 2  Doug.  749  ;  Capers  v.  M'Kee,  1  Strobh.  168. 

6  Henn's  case,  W.  Jones,  296. 

6  Tud.  Lead.  Cas.  127. 
17* 
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ant  rejoined,  that  the  footpath  was  founderous,  &c.,  "  in  de- 
fault of  the  plaintiff,  who  ought  to  amend  it,"  and  therefore 
he  passed  along  as  near  the  path  as  he  could.  "  And  this 
was  resolved  a  good  plea  and  justification."  Whether  call- 
ing it  a  "  common  footpath"  took  this  out  of  the  category 
of  private  ways,  is  not  stated. 

5.  Several  of  the  questions  involved  in  the  foregoing  prop- 
ositions were  considered  in  Williams  v.  Safford.  It  was 
there  held,  that  the  owner  of  a  private  way  had  no  right  to 
go  upon  other  land  than  the  way  itself,  although  the  owner 
of  the  land  shall  have  put  obstructions  in  the  way.  The  law 
gives  the  owner  of  the  way  no  remedy  but  by  abating  the 
nuisance,  or  an  action  for  damages.  The  grantee  of  a  pri- 
vate way  is  himself  bound  to  keep  it  in  repair.  He  alone 
has  the  right  of  using  it.  He  alone  can  prosecute  for  an 
obstruction  of  it.  "  In  Taylor  v.  Whitehead,"  says  Wil- 
lard,  J.,  "  BuUer,  J.  observes  that,  if  the  way  pleaded  in 
that  case  had  been  a  way  of  necessity,  the  question  whether 
in  case  it  became  founderous  the  owner  might  go  eodra  viam 
would  have  required  consideration.  This  dictum  has  given 
rise  to  the  intimation,  in  Woolrych  on  Ways,^  and  of  Nel- 
son, C.  J.,  in  Holmes  v.  Seely,  that  '  there  is  a  distinction 
between  a  private  way  by  grant  and  one  of  necessity,  rest- 
ing upon  the  ground  that  the  one  is  the  grant  of  a  specific 
track  over  the  close,  while  the  other  is  a  general  right  of 
way  over  it ;  the  one  an  express  specific  grant,  the  other  a 
more  general,  implied  one.'  It  is  believed,  however,  that 
there  is  no  such  distinction  between  them.  A  private  way 
of  necessity  is  nothing  else  but  a  way  by  grant.  Such  way 
does  not  give  the  owner  a  right  to  go  at  random  over  the 
entire  close.  He  has  a  right  merely  to  a  convenient  way, 
due  regard  being  had  to  the  convenience  of  both  parties.* 
But  after  the  way  has  been  once  assigned,  or  selected,  it  rests 
on  the  same  footing  as  any  other  way  by  grant,  and  both 

1  Woolr.  Ways,  51. 
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parties  are  bound  by  it ;  the  grantor  not  to  obstruct  it,  and 
the  grantee  to  be  confined  to  it It  makes  no  differ- 
ence whether  the  road  was  obstructed  by  the  plaintiff  or  a 
stranger,  or  by  the  act  of  God.     In  neither  case  can  the 

defendant  justify  a  trespass  extra  viam The  same 

doctrine  applies  with  respect  to  a  private  road  by  prescrip- 
tion, that  governs  in  the  case  of  grants."  ^ 

6.  The  grant  of  a  parcel  of  land  bounded  upon  a  passage- 
way gives  the  grantee  a  right  of  way  over  the  same,  but 
not  a  right  to  take  and  carry  away  the  materials  thereof. 
But  he  would  have  a  right  to  use  the  sand,  gravel,  stone, 
&c.  within  the  passage-way  for  grading,  fitting,  and  re- 
pairing it.^ 

And  where  one  owning  the  soil  of  a  way,  upon  which  his 
own  house  stood,  granted  to  the  owner  of  another  house 
which  abutted  thereon  a  right  to  pass  over  the  same  as  a 
foot  or  carriage  way  for  twenty  yards  from  H.  Street,  it  was 
held  that  such  grantee  might  make  the  way  dry  and  safe  for 
use  in  a  manner  most  convenient  to  himself,  provided  he 
did  not  thereby  cause  inconvenience  to  his  grantor.  And  it 
was  accordingly  held,  that  he  might  for  that  purpose  lay 
a  flag-stone  at  his  door  within  the  passage-way.^ 

7.  But  a  grant  of  a  right  of  egress  and  regress  over 
land,  and  of  fishing  and  fowling  thereon,  gives  no  right  to 
take  wood,  grass,  or  any  other  thing  properly  appertaining 
to  the  ownership  of  the  soil.* 

8.  The  grant  of  a  way  to  carry  coals  gives  such  grantee 
a  right  to  lay  down  such  tracks  in  the  grantor's  land, 
between  the  termini  of  the  way,  as  are  usually  adopted  for 
that  purpose,  provided  the  same  are  necessary  to  enable  the 
grantee  to  carry  out  the  purposes  of  the  grant.^ 

1  Williams  v.  SafFord,  7  Barb.  309.    See  also  Boyce  v.  Brown,  7  Barb.  80. 

2  Phillips  V.  Bowers,  7  Gray,  21. 

3  Gerrard  v.  Cooke,  2  Bos.  &  P.  s.  k.  109. 
*  Emans  v.  TurnbuU,  2  Johns.  313. 

6  Senhouse  v.  Christian,  1  T.  R.  560. 
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So  where  there  was  a  grant  of  land  reserving  the  mines, 
with  a  right  of  necessary  and  convenient  ways  for  the  pur- 
pose, "  and  particularly  of  laying,  making,  and  granting 
wagon-ways  in  and  over  the  said  premises,  or  any  part 
thereof."  It  was  held  that  this  was  limited  to  such  ways  as 
were  necessary  to  get  at  and  remove  the  mineral.  Nor 
would  the  grantee  of  the  land  have  any  cause  of  action  by 
reason  of  constructing  such  a  way  upon  the  land,  though 
intended  to  be  used  for  other  purposes.  But  if  the  road 
actually  made  be  not  of  the  description  mentioned  in  the 
deed,  the  owner  of  the  soil  would  have  a  right  of  action 
therefor.^ 

9.  Questions  have  occasionally  arisen  in  respect  to  substi- 
tuting one  way  for  another,  and  how  far,  where  this  has 
been  done,  it  is  binding  upon  the  parties.  The  head-note  of 
the  case  of  Pope  v.  Devereux  is  in  these  words :  "  Evidence 
of  an  executed  oral  agreement  between  the  owners  of  the 
dominant  and  servient  tenements,  to  discontinue  an  old  way 
and  substitute  a  different  one,  is  competent  evidence  of  a 
surrender  of  the  old  way."  ^  And  in  the  case  of  Smith  v. 
Lee,  the  language  of  the  judge,  though  it  may  be  considered 
as  somewhat  obiter,  is  :  "  When  a  right  of  way  in  a  certain 
locality  exists,  it  may  be  changed  by  the  verbal  agreement 
of  the  parties  in  interest,  and  when  the  change  is  actually 
made,  and  a  new  way  is  thus  adopted  by  them,  it  fixes  and 
determines  their  respective  rights."  ^ 

If  it  was  intended  to  say  that  one  who  has  a  definite  way 
over  another's  land  can  exchange  that  with  the  owner  of 
the  land  for  another  definite  way  across  his  land,  by  a  mere 
parol  agreement,  followed  by  an  enjoyment  of  the  new  way 
for  less  than  twenty  years,  and  thereby  lose  his  title  to  the 
first  and  gain  a  legal  title  to  the  second,  as  of  an  incorpo- 

1  Durham  &  Sunderland  R.  R.  Co.  ».  Walker,  2  Q.  B.  940,  966 ;  Bowes  v. 
Ravensworth,  15  C.  B.  512. 

^  Pope  V.  Deverenx,  5  Gray,  409. 
8  Smith  V.  Lee,  14  Gray,  473. 
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real  hereditament,  it  seems  to  be  doing  violence  to  the 
notion,  that  such  an  independent  easement  can  only  be 
created  and  acquired  by  deed  of  grant,  as  well  as  to  modern 
English  authorities.  If  I  cannot  acquire  a  right  of  way  as 
appurtenant  to  my  land  over  my  neighbor's  land  without  a 
deed,  where  the  consideration  which  I  pay  him  therefor  is 
a  sum  of  money,  or  an  article  of  merchandise,  would  it  be 
otherwise  if  I  paid  for  it  by  giving  up  to  him  an  interest  in 
land  like  another  easement,  even  in  his  own  land  ?  Could 
A  acquire  a  right  of  way  as  an  appurtenant  to  Black  Acre, 
over  another's  land  without  a  deed,  by  giving  in  exchange  by 
parol  a  right  to  maintain  a  trench  across  other  lands  of  the 
same  man  ? 

Several  of  the  authorities  upon  the  subject  are  collected 
by  Woolrych,  and,  although  cases  have  occurred  where  the 
stoppage  of  one  way  and  the  opening  of  another  have  been 
held  to  be  a  license  to  use  such  new  way,  it  was,  after  all,  a 
revocable  license,  and  the  party  was  thereupon  remitted  to 
his  original  right  of  way.  Among  the  cases  cited  was  that  of 
Reignolds  v.  Edwards  ^  and  of  Jlorne  v.  Widlake.^ 

The  case  of  Lovell  v.  Smith  expressly  holds  that  a  parol 
agreement  to  substitute  a  new  way  for  an  old  prescriptive 
way,  though  followed  by  a  discontinuance  of  the  use  of 
the  old  way,  would  not  amount  to  an  abandonment  of  it.^ 

Nor  is  the  doctrine  sustained  by  cases  like  that  of  Lamed 
V.  Larned,*  where  a  way  gained  by  dedication  has  been 
given  up  in  favor  of  another  way  dedicated  in  its  stead, 
since  a  dedication  neither  requires  a  formal  grant  nor  a 
long-contimied  enjoyment  to  give  it  effect. 

In  the  case  of  Reignolds  v.  Edwards,  the  owner  of  the 
land  over  which  the  defendant  had  a  right  of  way  fenced 
it  up,  but  opened  another,  which  the  defendant  used  for 

1  Woolr.  Ways,  22,  51  ;  Eeignolds  v.  Edwards,  Willes,  282. 

2  Home  V.  Widlake,  Yelv.  Ul. 

»  Lovell  V.  Smith,  3  C.  B.  n.  s.  120. 

*  Lamed  v.  Lamed,  11  Mete.  421 ;  2  Washb.  Real  Prop.  57. 
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several  years,  when  the  owner  of  the  land  shut  up  the 
new  way,  and  the  defendant,  having  occasion  to  use  it, 
broke  down  the  fence  and  passed  over  the  new  way.  But 
the  court  say :  "  This  new  way  was  only  a  way  by  suffer- 
ance, and  either  party  might  determine  it  at  his  pleasure ; 
and  the  plaintiff,  in  this  case,  has  determined  his  will  by 
fastening  the  gate,  and  so  the  defendant  ought  to  have 
had  recourse  to  his  old  way."    (p.  287.) 

The  case  of  Hamilton  v.  White,  though  in  many  respects 
like  some  of  those  cited  above,  does  not  seem  to  be  very 
satisfactory,  as  settling  the  question,  either  way.  But  it 
does  not  hold  that  there  can  be  a  valid  and  effectual  sub- 
stitution of  one  way  for  another  by  parol,  whereby  the  first 
is  extinguished  and  the  second  becomes  a  permanent  ease- 
ment in  the  servient  tenement,  though  followed  by  use  for 
less  than  twenty  years. 

In  that  case,  one  had  a  right  of  way  by  prescription  from 
a  highway  to  his  land,  over  the  plaintiff's  land.  By  agree- 
ment between  the  parties,  this  was  changed,  the  first  one 
closed  and  another  opened,  and  was  used  for  ten  or  twelve 
years.  This  way  lay  across  a  ditch  or  stream  over  which 
was  a  bridge.  The  plaintiff  took  up  this  bridge,  leaving 
the  way  otherwise  open  as  usual,  and  the  defendant,  having 
occasion  to  use  it,  passed  along  the  way  to  the  stream,  and, 
finding  the  bridge  gone,  threw  in  earth,  over  which  he 
passed,  though  forbidden  by  the  owner,  and  the  owner  of 
the  land  brought  trespass. 

The  court,  Ruggles,  C.  J.,  referring  to  Reignolds  v.  Ed- 
wards, says :  "  But  the  difference  between  that  case  and  the 
present  is,  that  the  new  way  in  the  present  case  remained 
open.  The  bridge  across  the  ditch  had  been  removed,  but 
the  way  was  not  fenced  up,  and  the  defendants  in  passing 
it  were  not  compelled  to  break  down  or  remove  any  wall, 
fence,  or  enclosure."  He  also  cites  Home  v.  Widlake, 
above  cited,  and  dwells  upon  the  fact  that  the  plaintiff,  in- 
stead of  objecting  to  the  use  of  the  new  way,  and  offering 
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the  use  of  the  old  in  its  stead,  objected  to  the  defendants' 
using  either,  and  denied  his  right  to  any  way,  when  in 
fact  the  defendants  had  a  right  of  way  over  the  land.  He 
adds :  "  If  it  be  admitted  that  the  right  to  the  new  track, 
not  being  created  by  grant,  nor  acquired  by  user  of  twenty 
years,  was  held  at  the  will  of  the  plaintiff,  he  ought  not 
to  be  permitted  to  put  an  end  to  that  will,  without  open- 
ing the  old  route  or  consenting  that  the  defendants  might 

use  it If  he  chose  to  put  an  end  to  the  defendants' 

right  of  passing  by  the  new  way,  he  should  have  opened 
the  way  to  which  the  defendants  had  a  lawful  title..  By 
denying  the  defendants'  right  of  way  altogether,  the  plain- 
tiiF  showed  his  intention  of  putting  the  controversy  between 
himself  and  the  defendant,  on  the  ground  that  the  defend- 
ants had  no  right  at  all ;  and  on  that  point  the  cause  was 
tried."  i 

The  case,  therefore,  obviously  turns  upon  the  peculiar 
circumstances  under  which  the  way  was  used,  and  does  not, 
in  terms  or  by  implication,  affirm  that  the  owner  of  the  way 
had  become  entitled  to  the  new  one,  by  the  way  of  substitu- 
tion or  exchange,  as  a  permanent  easement. 

It  is  more  like  the  case  where  the  owner  of  the  land 
over  which  another  has  a  right  of  way  should  put  an  ob- 
struction in  it  at  some  point,  and  the  owner  of  the  way, 
having  occasion  to  pass  over  it,  should  avoid  such  obstruc- 
tion by  going,  upon  the  adjacent  land  of  the  servient  tene- 
ment, which  some  authorities,  as  has  been  before  stated, 
maintain  he  might  do. 

And  though  not  directly  in  point,  the  language  of  Patte- 
son,  J.,  in  Payne  v.  Shedden,  in  applying  the  doctrine  of  the 
statute  of  2  &  3  Wm.  IV.  c.  71,  has  a  bearing  upon  the 
question  examined  above.  "  So  if,  instead  of  the  direct 
path  from  A  to  B,  another  track  over  the  plaintiff's  land 
from  A  to  C,  and  thence  to  B,*had  been  substituted  by  parol 

1  Hamilton  v.  White,  1  Seld.  9.     See  s.  o.,  4  Barb.  60. 
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agreement  of  the  parties  for  an  indefinite  time,  yet  the 
user  of  this  substituted  line  may  be  considered  as  substan- 
tially an  exercise  of  the  old  right,  and  evidence  of  the  con- 
tinued enjoyment  of  it."  This  was  prefaced  by  the  remark, 
that  "  the  agreement  to  suspend  the  enjoyment  of  the  right 
does  not  extinguish,  nor  is  it  inconsistent  with  the  right."  ^ 

And  in  Carr  v.  Foster,  in  speaking  of  the  above  case,  he 
says :  "  I  thought  there,  that  if  I  have  a  right  over  another's 
land,  and  he  for  a  time  gives  me  a  consideration  for  ceasing 
to  exercise  it,  I  enjoy  the  right  while  receiving  the  compen- 
sation." 2 


1  Payne  v.  Shedden,  1  Mood.  &  K.  382. 

2  Carr  v.  Foster,  3  Q.  B.  581. 
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SECTION   I. 

OF  PROPERTY  IN  STREAMS  AND   WATERCOURSES. 

1.  Easements  and  servitudes  in  water  classed  by  the  CivU  Law. 
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12.  Action  lies  for  an  unreasonable  use  of  water. 
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17.  Who  to  keep  the  channel  of  a  watercourse  clear. 

18.  Of  the  right  to  have  water  in  a  pure  and  natural  state. 

19.  How  far  a  right  to  receiTe  and  discharge  water,  an  easement  to  land. 

20.  How  and  to  what  extent  easements  of  water  may  be  acquired. 

21.  The  divisions  of  the  subject  of  easements  of  water. 

1.  Another  class  of  the  prsedial  servitudes,  known  to  the 
civil  law  as  rural  or  rustic,  in  distinction  from  those  called 
urban,  relate  to  "  the  conducting  and  using  of  water."  It 
embraces  a  variety  of  forms,  bearing  diiferent  specific  iiames. 
And,  besides  these,  there  were  urban  servitudes  connected 
with  the  conducting  of  water,  such  as  that  of  eaves'  drip, 
called  Stillicidiuni,  and  that  of  a  sewer  of  an  adjacent  own- 
er's estate.^ 

It  is  proposed  to  treat  of  both  these  classes  under  one 
head,  under  the  name  of  easements  and  servitudes,  and  to 
apply  to  them  the  rules  of  the  common  law. 

2.  It  will  be  borne  in  mind,  that,  as  by  a  servitude  or 
easement  is  meant  a  right  which  is  granted  for  the  ad- 
vantage of  one  piece  of  land  in  or  over  another,  it  always 
presupposes  two  parcels,  and  these  belonging  to  different 
proprietors,  one  of  which  is  burdened  with  the  servitude 
called  the  servient,  and  one  for  the  advantage  of  which  the 
servitude  is  conferred,  called  the  dominant  estate.^ 

3.  As  water,  from  its  nature,  is  ordinarily  passing  from  a 
higher  to  a  lower  level,  till  it  reaches  the  point  where  it  is 
lost  by  absorption,  evaporation,  or  discharge  into  the  ocean ; 
and  inasmuch  as  its  use  may  not  only  be  available  when 
wholly  enjoyed  upon  the  estate  of  a  land-owner,  but  its 
benefit  may  often  be  derived,  more  or  less  immediately,  from 
its  being  managed  or  controlled  by  such  land-owner,  in  its 
passage  through  the  estate  of  another,  —  it  becomes  impor- 
tant to  define  what  a  land-owner's  rights  and  duties  are  in 
respect  to  water  found  within  his  premises.     This  becomes 


'  Kauff.  Mackcldey,  342-345  ;  "Wood,  Inst.  Civ.  Law,  91  -93  ;  1  Brown,  Civ. 
Law,  182. 
2  Kauff.  Mackeldey,  335 ;  1  Brown,  Civ.  Law,  182. 
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the  more  important,  in  order  to  discriminate  between  wliat 
rights  one  may  claim  as  naturally  incident  to  the  ownership 
of  his  estate,  and  those  to  which  he  is  entitled,  or  is  subject, 
in  respect  to  such  ownership,  in  its  connection  with  other 
estates,  and  constituting,  in  respect  to  his  own,  a  servitude 
or  easement. 

4.  As  forming  the  subject  of  property,  in  connection  with 
the  realty,  water  may, be  viewed  in  two  lights ;  —  one,  as  con- 
stituting one  of  the  elements  of  which  an  estate  is  composed, 
and  giving,  by  its  qualities  and  susceptibilities  of  use,  a 
value  to  such  estate ;  the  other,  as  being  valuable  alone  for 
its  use,  to  be  enjoyed  in  connection  with  the  occupation  of 
the  soil. 

In  thejatter  sense,  it  constitutes  an  incorporeal  heredita- 
ment, to  which  the  term  easement  is  applied.  But  in 
neither  light  is  it  the  water  itself  of  which  property  is  predi- 
cated. And  it  is  of  its  use  alone  as  an  element,  and  the 
right  to  enjoy  it  in  connection  with  some  portion  of  the  soil, 
that  it  is  proposed  to  treat  in  the  present  chapter.^ 

5.  In  considering,  then,  what  are  the  rights  of  a  land- 
owner in  respect  to  the  use  of  water  which  naturally  be- 
longs to  his  freehold,  in  order  to  see  what  will  make  his  a 
dominant  or  servient  estate  in  respect  to  acquiring  new 
rights  or  losing  those  originally  belonging  to  it,  resulting 
from  the  use  of  the  water  by  himself  or  others,  it  wiU  be 
necessary  to  treat  the  subject  under  different  heads.  And  it 
is  proposed,  for  purposes  of  general  classification,  to  con- 
sider, —  1st.  The  rights  of  the  land-owner  as  such,  or  as 
the  owner  of  works  to  be  operated  by  the  same,  to  running 
streams   or  watercourses   generally;    2d.   The   rights   and 


1  Gould  V.  Boston  Duck  Co.,  13  Gray,  443 ;  Gary  v.  Daniels,  8  Mete.  466, 
480;  Campbell  v.  Smith,  3  Halst.  140,  145  ;  Gardner  v.  Trustees  of  Village  of 
Newburgh,  2  Johns.  Ch.  162  ;  Hendrick  v.  Cook,  4  Ga.  241,  255 ;  Plumleigh  v. 
Dawson,  1  Gilm.  544;  Woolr.  Waters,  117;  Stein  ».  Burden,  29  Ala.  127; 
s.  0.  24  Ala.  130  ;  Burden  v.  Stein,  27  Ala.  104  ;  Crittenton  v.  Alger,  11  Mete. 
281 ;  5  Duranton,  Cours  de  Droit  Fran9ais,  200. 
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duties  of  persons  interested  in  surface  or  natural  drainage  ; 
3d.  Their  rights  in  respect  to  underground  or  percolating 

waters. 

6.  The  term  Watercourse,  in  this  classification,  is  in- 
tended to  include  all  runnijig  streams  of  water,  though 
writers  often  describe  these  by  different  distinctive  terms, 
such  as  Rivers,  Brooks,  and  the  like. 

Woolrych,  borrowing  from  Callis,  .defines  a  river,  "  A 
running  stream  pent  in  on  either  side,  with  walls  and 
banks,  and  it  bears  that  name  as  well  where  the  waters  flow 
and  reflow,  as  where  they  have  their  current  one  way."  ^ 

Callis  defines  a  sewer,  "  A  fresh-water  trench  compassed 
in,  on  both  sides,  with  a  bank,  and  is  a  small  current  or 
little  river."  • 

"  A  gutter  is  of  less  size,  and  of  a  narrower  passage  and^ 
current,  than  a  sewer  is."  "  A  sewer  is  a  common  public 
stream,  —  a  gutter,  a  straight  private  running  water." 

"  A  ditch  is  a  kind  of  current  of  waters  in  infimo  gradu." 
But  the  law  only  recognizes  ditches  as  such,  "  which  have 
a  kind  of  current,  and.  which  in  some  sort  partake  with 
rivers."  ^ 

The  term  "  watercourse,"  when  used  in  a  grant,  may  mean 
the  channel  through  which  water  flows,  or  the  stream  that 
flows  through  it,  and  whether  it  be  the  one  or  the  other  de- 
pends upon  the  context.  If  used  in  the  first  sense,  it  is  a 
corporeal  hereditament ;  if  in  the  second,  it  is  an  incorpo- 
real one.^  And  it  was  held  that  a  grant  of  "  a  river  as  it 
winds  and  turns,  including  the  same,"  passed  no  land, 
recognizing  the  doctrine,  as  stated  by  Coke,  that,  "  if  a  man 
grant  aquam  suam,  the  soil  shall  not  pass,  but  the  piscary 
within  the  water  passeth  therewith."  * 

A  stream  may  acquire  the  name  of  a  river,  in  the  channel 

''  Woolr.  Waters,  31  ;  Callis,  Sewers,  54. 

2  Callis,  Sewers,  57,  58,  59. 

3  Doe  ?;.  Williams,  11  Q.  B.  688,  700  ;  Woolr.  Waters,  117. 
*  Jackson  v.  Halstead,  5  Cow.  219  ;  Co.  Litt.  4  b. 
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of  which,  at  some  seasons  of  extreme  drought,  no  water 
flows.^ 

And  as  a  general  proposition,  wherever  there  is  a  steady, 
uniform  current  of  water,  it  constitutes  a  river,  though  this 
does  not  include  a  lake  through  which  there  is  a  current 
from  its  head  to  its  outlet.^ 

To  maintain  the  right  to  a  watercourse  or  brook,  it  miist  i 
be  made  to  appear  that  the  water  usually  flows  in  a.  certain 
direction,  and  by  a  regular  channel  with  banks  o\  sides  ; 
mere  surface  drainage  at  certain*  sea^ns  o%^  thd  yeaiL  when 
the  water  is  high,  is  not  a  stream  pyDrook.^       \        \ 

Among  the  definitions  of  a  wm«::goursl^  which  may  be 
found  in  the  books,  the  following  iby  Bigelow,  J.,  in  Luthe^ 
V.  Winnisimmet  Company,  is  perhaps  the  most 
and  compendious  :  "  A  stream  of  water  usuajAy 
a  definite  channel,  having  a  bed,  sideg  or  banes,  add  j^s\^y 
discharging  itself  into  some  other^reamJ /»•  body  ef  water. 
To  constitute  a  watercourse,  to^size  offme/aream  is  not 
important ;  it  might  be  very^mall^nd  mef^gfw  of  the  water 
need  not  be  constant.  But  it  mustce  something  more  than 
a  mere  surface  drainage  over  the  eitire  face  of  a  tract  of 
land,  occasioned  by  unusual  freshets  or  other  extraordinary 
causes."  *  It  was  accordingly  held^  another  case,  that  "  the 
accustomed,  though  not  continuous,  flowage  of  waters "  (in 
this  case  from  springs)  "  is  a  stream  in  the  eye  of  the  law, 
and  its  channel  is  no  more  to  be  obstructed  than  if  it  was 
the  channel  of  a  stream  that  never  failed."  ^  It  is  immate- 
rial how  small  it  may  be,  if  it  be  weU  defined,  nor,  so  far  as 


1  Keynolds  v.  M' Arthur,  2  Pet.  417,  438 ;  Ashley  v.  Wolcott,  11  Cush.  195. 

2  State  V.  GUmanton,  14  N.  H.  467,  476  ;  s.  c.  9  N.  H.  461. 
8  Ashley  v.  Wolcott,  11  Cush.  192. 

*  Luther  v.  Winnisimmet  Co.,  9  Cush.  171,  174 ;  Ashley  v.  Wolcott,  11  Cush. 
192;  Ward  u.  Metcalfe,  Clayt.,  ed.  1651,96;  Shields  ».  Amdt,  3  Green,  Ch. 
234 ;  Kauflfman  v.  Griesemer,  26  Penn.  St.  407 ;  Earle  v.  Hart,  1  Beasl. 
280,  283. 

6  Kauffman  v.  Griesemer,  26  Penn.  St.  407. 
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the  rights  of  property  of  the  land-owner  in  a  stream  of  water 
are  concerned,  is  it  material  whether  it  flows  above  or  be- 
low the  surface,  provided  it  be  an  ascertained  current  of 
flowing  water.  And  whatever  may  be  its  source,  as  soon  as 
water  becomes  a  part  of  a  natural  stream,  it  belongs  to  him 
in  whom  is  the  property  of  the  stream  itself.^ 

7.  But  the  watercourses  above  described  do  not  include 
water  flowing  in  the  hoUows  or  ravines  in  land,  which  is  the 
mere  surface  water  from  rains  or  melting  snows,  and  is  dis- 
charged through  these  from  a  higher  to  a  lower  level,  but 
which  at  other  times  are  destitute  of  water.  And  although, 
when  hereafter  treating  of  servitudes  which  one  parcel  of 
land  may  have  in  another  in  respect  to  surface  water,  the 
circumstance  of  there  being  outlets  for  the  same  will  be 
seen  to  be  an  important  consideration,  it  is  not  the  right  of 
property  in  such  waters,  or  in  their  use,  that  is  at  present 
the  subject  of  examination.  Where  a  spring  rises  out  of 
the  ground  within  one's  estate,  in  such  a  manner  as  to 
flow  from  its  outlet  or  head  in  a  defined  current  to  the  land 
of  another  proprietor,  he  thereby  acquires  a  right  of  prop- 
erty in  the  use  of  its  water,  of  whicli  no  one  has  a  right 
to  deprive  him.  i  But  where  the  water  rose  from  subterra- 
nean sources  into  a  well  which  occasionally  overflowed, 
and  diffused  itself  upon  the  surface,  and  was  conducted  off 
in  an  artificial  channel  which  was  often  dry,  it  was  held  not 
to  come  within  the  category  of  running  water,  tlie  benefit  of 
which  a  lower  proprietor  could  claim  as  such.  }  The  same 
rule  applies  to  water  which  collects  in  low  or^swampy  places 
upon  land,  but  has  never  formed  for  itself  a  defined  channel 
by  which  it  reaches  an  existing  watercourse,  although  if  left, 
to  itself  it  would  by  force  of  gravity  eventually  find  its  way 

1  Dudden  v.  Guardians  of  Poor,  &c.,  1  Hurlst.  &  N.  627  ;  Rawstron  v.  Tay- 
lor, 11  Exch.  369;  Broadbent  v.  Kamsbotham,  11  Exch.  602;  Wheatly  v. 
Baugh,  25  Penn.  St.  528;  Arnold  v.  Foote,  12  Wend.  330;  Dickinson  v. 
Grand  Junction  Canal  Co.,  7  Exch.  282,  301 ;  Wood  v.  Waud,  3  Exch.  748, 
779;  Eddy  v.  Simpson,  3  Cal.  249. 
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into  and  help  supply  a  stream  which  is  running  through 
another's  land.  The  owner  of  the  land  in  which  water  thus 
situated  is  found,  may  do  what  he  will  with  the  same,  though 
he  thereby  prevents  its  reaching  the  land  of  another,  as  it 
has  been  accustomed  thus  indirectly  to  do.-^ 

The  recent  case  of  Earle  v.  De  Hart,  in  New  Jersey,  in- 
volves several  of  the  questions  discussed  in  the  last  few 
pages,  and  presents  a  state  of  facts  combining  somewhat  of 
the  law  of  surface  water  and  that  arising  from  springs,  in 
respect  to  constituting  watercourses,  and  being  governed  by 
the  general  rules  relating  to  them.  The  land  in  that  case 
lay  in  the  city  of  Elizabeth.  The  plaintiff's  land  was  so 
situated  that  at  certain  seasons  of  the  year  the  water  col- 
lected upon  the  surface  in  such  quantities  as  to  discharge 
itself  through  a  certain  duct  or  channel,  uniformly  in  one 
place,  across  the  defendant's  land,  into  an  existing  gutter 
which  led  to  a  river.  The  defendant  stopped  this  duct  or 
channel  on  his  land,  and  the  plaintiff  prayed  to  have  such 
obstruction  abated.  It  was  denied  that  such  a  channel  as 
this,  in  which  water  only  occasionally  discharged  itself,  was  a 
watercourse,  within  the  eye  of  the  law.  But  the  Chancellor 
says:  "  If  there  is  a  quantity  of  water  collecting  at  different 
seasons  of  the  year  on  the  complainant's  land,  to  such  an 
extent  as  requires  an  outlet  to  some  common  reservoir,  and 
if  such  is  always  the  case  in  times  of  "heavy  rain  and  melt- 
ing of  snow,  and  if,  as  far  back  as  the  memory  of  man  runs, 
that  flow  of  water  produced  a  natural  channel  through  the 
defendant's  land,  where  such  accumulated  surplus  water 
had  always  been  accustomed  to.  run,  the  right  of  the  com- 
plainant to  have  the  water  discharged  in  the  same  channel, 
for  the  relief  of  her  land,  is  so  clear,  that  a  court  of  equity 
would   not   refuse    to    protect  her  right,"  &c.      "  But  I 

1  Broadbent  r.  Ramsbotham,  11  Exch.  602;  Eawstron  i>.  Taylor,  11  Exch. 
369,  382-384;  Wadsworth  v.  Tillotson,  15  Conn.  366,  373.  In  Ashley  v.  Wol- 
cott,  11  Cash.  192,  the  court  waive  the  question  of  the  right  to  stop  the  flow  of 
the  surface  water  on  one's  land. 
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think  the  facts  admitted  in  the  answer  show  that  this  is  an 
ancient   stream  or  watercourse,  and   that  it  is   a  natural 

watercourse  in  the  etymological  use  of  the  term It 

may  be  natural,  as  where  it  is  made  by  the  natural  flow  of 
the  water,  caused  by  the  general  superficies  of  the  sur- 
rounding land,  from  which  the  water  is  collected  into  one 
channel,  or  it  may  be  artificial,  as  in  case  of  a  ditch  or  other 
artificial  means  used  to  divert  the  water  from  its  natural 
channel,  or  to  carry  it  from  lands  from  which  it  will  not 
flow,  in  consequence  of  the  natural  formation  of  the  sur- 
rounding land.  It  is  an  ancient  watercourse,  if  the  channel 
through  which  it  naturally  runs  has  existed  from  time 
immemorial.  Whether  it  is  entitled  to  be  called  an  ancient 
watercourse,  and  as  such  legal  rights  can  be  acquired  and 
lost  in  it,  does  not  depend  upon  the  quantity  of  water  it 

discharges If  the  face  of  the  coirntry  is  such  as 

necessarily  collects  in  one  body  so  large  a  quantity  of  water, 
after  heavy  rains,  and  the  melting  of  large  bodies  of  snow, 
as  to  require  an  outlet  to  some  common  reservoir,  and  if 
such  water  is  regularly  discharged  through  a  well-defined 
channel,  which  the  force  of  the  water  has  made  f<jr  itself, 
and  which  is  the  accustomed  channel  through  which  it  flows, 
and  has  flowed  from  time  immemorial,  such  channel  is  an 

ancient  natural  watercourse This  water  having 

run  in  the  same  course  for  more  than  twenty  years,  and  the 
complainant  and  those  under  whdm  she  holds  having  en- 
joyed it  as  a  right  during  that  period,  in  its  present  chan- 
nel, no  one  has  a  right  to  dam  up  the  channel,  or  to  divert 
the  course  of  the  water,  to  the  injury  of  the  complainant's 
land."  1 

8.  In  considering,  then,  the  nature  and  extent  of  property 
in  running  water,  and  its ,  use  belonging  to  a  land-owner 
who,  as  such,  derives  a  benefit  from  its  enjoyment,  it  may 
be  repeated,  that  a  stream  is  a  part  of  the  freehold.     Every 

1  Earle  v.  De  Hart,  1  Beasl.  280. 
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land-owner  has  a  property  in  the  stream  which  flows 
through  his  land,  while  he  has  no  property  in  the  water 
itself  of  which  it  is  composed,  save  for  the  gratification  of 
his  natural  or  ordinary  wants.^  And  Lord  Campbell,  when 
speaking  of  a  claim  set  up  by  the  inhabitants  of  a  place,  of 
a  right,  by  custom,  to  take  water  from  a  spring  in  the  land 
of  another,  for  domestic  purposes,  says  :  "  The  water  which 
they  claim  a  right  to  take  is  not  the  produce  of  the  plain- 
tiff's close,  it  is  not  his  property,  it  is  not  the  subject  of 

property It  is  not  disputed  that  this  would  be  so, 

with  respect  to  the  water  of  a  river,  or  any  open,  running 
stream.     We   think  it  equally  true  as  to  the  water  of  a 

spring  when  it  first  issues  from  the  ground While 

i1^  remains  in  the  field  where  it  issues  forth,  in  the  absence 
of  any  servitude  or  custom  giving  a  right  to  others,  the 
owner  of  the  field,  and  he  only,  has  a  right  to  appropriate 
it,  for  no  one  else  can  do  so  without  committing  a  tres- 
pass upon  the  field.  But  when  it  has  left  his  field,  he  has 
no  more  power  over  it  or  interest  in  it  than  any  other 
stranger."  ^ 

9.  But  still,  water,  though  an  element,  is  not  "  a  movable, 
wandering  thing,  and  miist  of  necessity  continue  common 
by  the  law  of  nations,"  as  represented  by  Blackstone.^  Nor 
is  "  flowing  water  "  so  far  "  originally  publici  juris,^'  that, 
though,  "  so  soon  as  it  is  appropriated  by  an  individual, 
his  right  is  coextensive  with  the  beneficial  use  to  which  he 
appropriates  it,  subject  to  that  right,  all  the.  rest  of  the 
water  remains  publici  juris" ;  —  as  stated  by  Bailey,  J.,  in 
Williams  v.  Morland;*  if  by  that  form  of  expression  is  meant 


1  Stein  V.  Burden,  29  Ala.  127  ;  s.  c.  24  Ala.  130  ;  Burden  v.  Stein,  27  Ala. 
104  ;  Gary  v.  Daniels,  5  Mete.  236  ;  Crittenton  ».  Alger,  11  Mete.  281. 

2  Race  ».  Ward,  30  Eng.  L.  &  Eq.  187,   192 ;  s.  c.  4  Ellis  &  B.  702,  709  ; 
Pratt  V.  Lamson,  2  Allen,  275;  1  Fournel,  Tralte  du  Voisinage,  319.. 

"  2  Blackst.  Comm.  14-18. 

*  Williams  v.  Morland,  2  Barnew.  &  C.  910,  913.     See  also  Liggins  ».  Inge, 
7  Bing.  682,  692,  per  Tindal,  C.  J.     Contra,  Mason  v.  Hill,  5  Barnew.  &  Ad.  1. 
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that  any  one  can  appropriate  it  to  his  use  or  convenience, 
except  as  he  is  the  owner  or  occupant  of  land  in  connection 
with  which  it  is  to  be  enjoyed. 

There  are,  on  the  other  hand,  in  many  of  the  cases,  espe- 
cially the  earlier  ones,  forms  of  expression  adopted  in  re- 
spect to  the  rights  of  land-owners  in  the  waters  of  streams 
flowing  through  their  premises,  which  are  as  much  too 
limited  as  those  above  quoted  are  too  broad.  The  formula 
in  which  the  law  as  to  running  water  has,  from  an  early 
date,  been  stated,  is.  Aqua  curret  et  debet  currere  ut  cur- 
rere  solebat.  And  the  language  of  the  Vice-Chancellor  in 
Wright  V.  Howard  ^  is :  "  Without  the  consent  of  the  other 
proprietors  who  may  be  affected  by  his  operations,  no  pro- 
prietor can  either  diminish  the  quantity  of  water  which 
would  otherwise  descend  to  the  proprietors  below,  or  throw 
the  water  back  upon  the  proprietors  above." 

10.  Now  the  rights  of  a  riparian  proprietor  of  land,  over 
which  there  is  a  flowing  stream  of  water,  are  to  use  it  for 
any  and  all  lawful  purposes,  while  it  is  passing,  in  its  nat- 
ural current,  over  his  land.^  But  the  specific  water  that 
may  be  thus  passing  is  not  his  property  except  through  its 
use  ;  nor  has  he  a  right  to  detain  it  otherwise,  since  the 
rights  of  all  riparian  proprietors  upon  any  stream,  in  respect 
to  the  waters  thereof,  are,  in  the  eye  of  the  law,  equal  and 
the  same.  The  obligation  of  any  one  of  these  to  suffer  it  to 
flow  to  the  proprietor  below  is  equally  stringent  and  im- 
perative as  his  right  was  to  have  it  flow  to  him  from  the 
proprietor  above. 

These  rights  of  riparian  proprietors,  though  coming  under 

■■  Wright  V.  Howard,  1  Sim.  &  S.  190,  203 ;  3  Kent,  Comm.  439  ;  and  lan- 
guage almost  as  strong  and  unqualified  is  used  by  Denio,  J.,  in  Bellinger  v. 
N.  Y.  Central  R.  R.,  23  N.  T.  47,  though  the  facts  of  the  case  carry  an  expla- 
nation of  the  limitation  with  which  it  must  have  been  intended  to  be  used. 

^  Shaw,  C.  J.,  thus  defines  a  " riparian  proprietor  "  :  "By  this-  designation  I 
understand  an  owner  of  land  bounded  generally  upon  a  stream  of  water,  and  as 
such  having  a  qualified  property  in  the  soil  to  the  thread  of  the  stream,  with 
the  privileges  annexed  thereto  by  law."    Bardwell  v.  Ames,  22  Pick.  333,  355. 
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the  head  of  what  are  called  "  Natural  Basements,"  are  not, 
in  fact,  the  result  of  any  supposed  grant,  evidenced  by 
long  acquiescence  on  the  part  of  a  superior  proprietor,  of 
the  flow  of  the  water  from  his  land  to  the  laud  below. 
The  right  of  enjoying  this  flow,  without  disturbance  or  in- 
terruption by  any  other  proprietor,  is  one  jure  naturce,  and 
is  an  incident  of  property  in  the  land,  not  an  appurtenance 
to  it,  like  the  right  he  has  to  enjoy  the  soil  itself,  in  its 
natural  state,  unaffected  by  the  tortious  acts  of  a  neighbor- 
ing land-owner.^  Shaw,  C.  J.,  in  Johnson  v,  Jordan,  thus 
states,  in  a  summary  form,  the  right  of  a  land  proprietor  to 
a  natural  watercourse  flowing  through  the  same :  "  Every 
person  through  whose  land  a  natural  watercourse  runs 
has  a  right,  publici  juris,  to  the  benefit  of  it,  as  it  passes 
through  his  land,  to  all  the  useful  purposes  to  which  it  may 
be  applied ;  and  no  proprietor  of  land  on  the  same  water- 
course, either  above  or  below,  has  a  right,  unreasonably, 
to  divert  it  from  flowing  into  his  premises,  or  obstruct  it  in 
passing  from  them,  or  to  corrupt  or  destroy  it.  It  is  insep- 
arably annexed  to  the  soil,  and  passes  with  it,  not  as  an 
easement,  nor  as  an  appurtenance,  but  as  parcel.  Use  does 
not  create  it,  and   disuse  cannot   destroy   or   suspend  it 


1  Dickinson  r>.  Grand  Junction  Canal  Co.,  7  Exch.  282,  299  ;  Eawstron  v. 
Taylor,  11  Exch.  369,  382  ;  Sury  v.  Pigot,  Poph.  166 ;  Wood  v.  Waud,  3  Exch. 
748,  775  ;  Embrey  v.  Owen,  6  Exch.  353  ;  Tyler  v.  Wilkinson,  4  Mason,  397  ; 
Evans  v.  Merriweather,  3  Scamm.  492  ;  Gardner  v.  Trustees  of  Village  of  New- 
burgh,  2  Johns.  Ch.  162  ;  Campbell  v.  Smith,  3  Halst.  140;  Pugh  v.  Wheeler, 
2  Dev.  &  B.  50  ;  Elliot  v.  Eitchburg  E.  R.  Co.,  10  Cush.  191  ;  Wright  v.  How- 
ard, 1  Sim.  &  S.  190,  203  ;  Sampson  v.  Hoddinott,  1  C.  B.  N.  8.  590  ;  Parker  v. 
Eoote,  19  Wend.  309  ;  Johnson  v.  Jordan,  2  Mete.  234 ;  Canham  v.  Eisk,  2 
Crdmpt.  &  J.  126  ;  Eowbotham  v.  Wilson,  8  Ellis  &  B.  123,  per  BramweU,  B. ; 
Williams  v.  Morland,  2  Bamew.  &  C.  910 ;  Mason  v.  Hill,  2  Barnew.  &  Ad.  1  ; 
Shreve  v.  Voorhees,  2  Green,  Ch.  25  ;  Tourtellot  v.  Phelps,  4  Gray,  370  ;  Gary 
D.  Daniels,  8  Mete.  466  ;  Davis  v.  Fuller,  12  Vt.  178  ;  Hendricks  v.  Johnson,  6 
Port.  472;  Wadsworth  v.  Tillotson,  15  Conn.  366;  Plumleigh  «.  Dawson,  I 
Gilm.  544 ;  M'Coy  v.  Danley,  20  Penn.  St.  85 ;  Blanchard  v.  Baker,  8  Me. 
253;  Webb  v.  Portland  Mg.  Co.,  3  Sumn.  189;  Stokoee.  Singers,  8  Ellis  & 
B.  31. 
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Unity  of  possession  and  title  in  such  land  with  the  lands 
above  it  or  below  it  does  not  extinguish  it  or  suspend  it."  i 

11.  In  determining,  therefore,  what  these  rights  of  the  re- 
spective riparian  proprietors  upon  a  stream  are,  two  things 
are  to  be  taken  into  consideration  ;  —  first,  that,  to  derive  a 
value  from  this  incident  to  his  property,  requires  that  the 
proprietor  should  apply  the  water  to  use  in  some  form; 
and,  second,  that  whatever  is  true  of  his  own  right  is  true 
of  every  other  proprietor  above  and  below  him.  And  from 
these  a  rule  has  been  deduced,  which  is  as  near  uniform 
as  the  nature  of  the  case  admits,  and  that  is,  that  each 
proprietor  may  make  any  reasonable  use  of  the  water  upon 
his  premises,  provided  he  do  not  thereby  essentially  or  ma- 
terially diminish  the  quantity  or  corrupt  the  quality  of 
water  in  the  stream,  so  as  to  deprive  other  proprietors  of 
a  fair  and  reasonable  participation  in  the  benefits  thereof. 
The  uses  to  which  water  may  be  applied  are  so  various, 
and  the  circumstances  of  the  several  cases  where  this  is 
to  be  done  are  so  diverse,  that  no  more  definite  rule  than 
this  can  be  laid  down.  And  whether,  in  any  given  case, 
a  use  shall  have  been  reasonable  or  otherwise,  must,  as 
will  be  seen  hereafter,  ordinarily  be  referred,  as  a  question 
of  fact,  to  a  jury. 

The  following  extended  quotation  from  the  opinion  of 
Story,  J.,  in  the  case  of  Tyler  v.  Wilkinson,  presents  views 
of  the  law  upon  this  subject  which  have  met  the  approba- 
tion of  American  courts,  and  been  liberally  cited  and  com- 
mended by  the  English  courts,  especially  by  the  very  able 
judges  of  the  present  Court  of  Exchequer.  "  Prima  facie, 
every  proprietor  upon  each  bank  of  a  river  is  entitled  to  the 
land  covered  with  water  in  front  of  his  bank,  to  the  middle 
thread  of  the  stream.  In  virtue  of  this  ownership,  he  has  a 
right  to  the  use  of  the  water  flowing  over  it,  in  its  natural 
current,  without  diminution  or  obstruction.      But,  strictly 


1  Johnson  v.  Jordan,  2  Mete.  234,  239. 
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speaking,  he  has  no  property  in  the  water  itself,  but  the 
simple  use  of  it  while  it  passes  along.  The  consequence  of 
this  principle  is,  that  no  proprietor  has  a  right  to  use  the 
water  to  the  prejudice  of  another.  It  is  wholly  immaterial 
whether  the  party  be  a  proprietor  above  or  below  in  the 
course  of  the  river,  the  right  being  common  to  all  the  pro- 
prietors on  the  river,  no  one  has  a  right  to  diminish  the 
quantity  which  will,  according  to  the  natural  current,  flow 
to  a  proprietor  below,  or  to  throw  it  back  upon  a,  proprietor 
above.  This  is  the  necessary  result  from  the  perfect  equal- 
ity of  right  among  all  the  proprietors  of  that  which  is  com- 
mon to  all.  The  natural  stream,  existing  by  the  bounty 
of  Providence  for  the  benefit  of  the  land  through  which  it 
flows,  is  an  incident  annexed,  by  operation  of  law,  to  the 
land  itself.  When  I  speak  of  this  common  right,  I  do  not 
mean  to  be  understood  as  holding  the  doctrine  that  there 
can  be  no  diminution  whatsoever,  and  no  obstruction  or 
impediment  whatever,  by  the  riparian  proprietor,  in  the  use 
of  the  water  as  it  flows,  for  that  would  be  to  deny  any  valu- 
able use  of  it.  There  may  be,  and  there  must  be,  allowed  of 
that  which  is  common  to  all  a  reasonable  use.  The  true 
test  of  the  principle  and  extent  of  the  use  is,  whether  it  is  to 

the  injury  of  the  other  proprietors  or  not The  maxim 

is  applied.  Sic  utere  tuo  ut  alienum  non  ladas.'"  ^ 

And  Shaw,  C.  J.,  in  Bardwell  v.  Ames,  in  speaking  of  the 
rights  of  a  riparian  owner  upon  one  side  of  a  river,  like  the 


1  Tyler  v.  Wilkinson,  4  Mason,  397  ;  3  Kent,  Coram.  439  ;  Gardner  v.  Trus- 
tees of  Village  of  Newburgh,  2  Johns.  Ch.  162  ;  Soc,  for  establishing  Manufac- 
tures ».  Morris  Canal  &  Banking  Co.,  Saxt.  Ch.  157,  188;  Merritt  v.  Parker, 
Coxe,  460  ;  Shreve  v.  Voorhees,  2  Green,  Ch.  25 ;  Cary  v.  Daniels,  8  Mete.  466  ; 
Haas  V.  Choussard,  17  Texas,  588;  Hendrick  u.  Cook,  4  Ga.  241,  255  ;  Dill- 
ing  V,  Murray,  6  Ind.  324 ;  Emhrey  v.  Owen,  6  Exch.  333  ;  Dickinson  v.  Grand 
Junction  Canal  Co.,  7  Exch.  300;  Wood  v.  Waud,  3  Exch.  748,  775  ;  Evans  v. 
Merriweather,  3  Scamm.  492 ;  Tourtellot  v.  Phelps,  4  Gray,  370 ;  Gould  v. 
Boston  Duck  Co.,  13  Gray,  442 ;  Twiss  t>.  Baldwin,  9  Conn.  291  ;  Piatt  v. 
Johnson,  15  Johns.  213 ;  Howell  v.  M'Coy,  3  Rawle,  256  ;  Blanchard  v.  Baker, 
8  Me.  253. 
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Connecticut,  says :  "  Such  owner,  like  every  other  owner 
of  land  over  which  there  is  a  stream,  of  water,  has  a  right  to 
appropriate  to  himself,  and  apply  to  any  useful  and  bene- 
ficial purpose,  the  force  to  be  derived  from  the  natural  flow 
of  the  water  as  it  passes  over  his  land,  subject  only  to  this 
limitation,  that  he  does  not  thereby  injuriously  affect  the 
common  and  equal  rights  of  other  proprietors  of  lands 
above  or  below  his  own  on  the  stream."  ^ 

This  is  further  illustrated  by  Parke,  B.,  in  the  case  of 
Embrey  v.  Owen,  above  cited,  where  he  says :  "  The  right  to 
have  the  stream  flow  in  its  natural  state,  without  diminu- 
tion or  alteration,  is  an  incident  to  the  property  in  the  land 
through  which  it  passes  ;  but  flowing  water  is  publici  juris, 
not  in  the  sense  of  bonum  vacuus,  to  which  the  first  occu- 
pant may  acquire  an  exclusive  right,  but  that  it  is  public 
and  common  in  this  sense  only,  that  all  may  reasonably  use 
it  who  have  a  right  of  access  to  it ;  that  none  can  have  any 
property  in  the  water  itself,  except  in  the  particular  portion 
which  he  may  choose  to  abstract  from  the  stream  and  take 
into  his  possession,  and  that  during  the  time  of  his  posses- 
sion only.  But  each  proprietor  of  the  adjacent  land  has  the 
right  to  the  usufruct  of  the  stream  which  flows  through  it."  ^ 

Shaw,  C.  J.  has  also  defined  the  rights  of  the  several 
riparian  proprietors  upon  a  stream,  in  respect  to  the  use 
of  the  water  thereof,  in  Cummings  v.  Barrett,  in  these 
words :  "  The  upper  proprietor  has  a  right  to  make  any 
use  of  the  stream,  which  is  beneficial  to  his  estate  and  him- 
self, which  is  reasonable,  and  does  not  either  wholly  take 
away  the  right  of  the  lower  proprietor,  or  does  not  practi- 
cally, and  in  a  perceptible  and  substantial  degree,  diminish 
and  impair  an  equal  and  common  right  of  the  lower  pro- 
prietor."    And  whether  it  has  this  effect,  he  says,  is  often  a 

1  Bardwell  v.  Ames,  22  Pick.  354. 

2  Mason  v.  Hill,  5  Bamew.  &  Ad.  1  ;  Pugh  v.  Wheeler,  2  Dev.  &  B.  50 ; 
Howell  V.  M'Coy,  3  Eawle,  256  ;  Thomas  v.  Brackney,  17  Barb,  654  ;  Wright 
V.  Howard,  1   Sim.  &  S.  190,  203. 
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question  of  fact  depending  upon  the  peculiar  circumstances 
of  the  case.^ 

12.  It  follows,  as  a  corollary  from  the  doctrine  of  the  above 
cases,  that,  in  the  language  of  Parke,  B.,  in  Bmbrey  v.  Owen, 
cited  above,  "  it  is  only  for  an  unreasonable  and  unauthor- 
ized use  of  this  common  benefit  that  an  action  will  lie," 
though,  it  may  be  added,  for  such  a  use  an  action  will  lie, 
thoiigh  no  actual  damage  may  thereby  have  accrued  to  the 
proprietor  whose  right  has  been  invaded.^ 

13.  Though  the  courts,  both  of  England  and  this  country, 
seem  to  be  so  well  agreed'  in  the  general  principles  applica- 
ble to  the  rights  of  water,  the  uses  to  which  it  may  be  put 
are  so  various,  that  it  is  often  difficult  to  apply  any  general 
rule  to  the  practical  operations  of  the  several  riparian  pro- 
prietors. One  may  wish  to  use  the  stream  for  mill  purposes, 
another  for  the  irrigation  of  his  land,  and  a  third  for  house- 
hold purposes,  or  supplying  the  necessary  drink  for  his  cattle. 
The  use  to  which  one  may  wish  to  apply  it  will  leave  the 
waters  of  the  stream  pure  and  healthy,  while  the  business  of 
another,  if  suffered  to  be  carried  on,  renders  it  foul  or  dele- 
terious to  health.  It  is  this  diversity  of  uses  and  interests 
which,  in  its  practical  workings,  has  led  to  many  of  the  mul- 
tiplied questions  which,  especially  of  late,  have  engaged  the 
attention  of  the  courts.  Ever  since  the  32  Edw.  III.,  the 
uniform  rule  of  law  has  been,  that  an  action  will  lie  for  an 
actual  diversion  of  the  water  of  a  stream.^  Yet  the  cases 
are  numerous  where  a  diversion  of  water,  under  certain  cir- 
cumstances, has  been  held  lawful,  one  of  which  is  given 
here,  for  purposes  of  illustration. 

1  Cummings  v.  Barrett,  10  Cush.  186;  Elliot  v.  Fitchburg  R.  K.  Co,,  10 
Cush.  191 ;  Thomas  v.  Brackney,  17  Barb.  654  ;  Parker  v.  Hotchkiss,  25  Conn. 
321  ;  Gould  V.  Boston  Duck  Co.,  13  Gray,  442 ;  Hendrick  v.  Cook,  4  Ga.  241. 

"  Embrey  v.  Owen,  6  Exch.  353,  369  ;  Johns  v.  Stevens,  3  Vt.  308  ;  Thomas 
V.  Brackney,  17  Barb.  654 ;  Eipka  v.  Sergeant,  7  Watts  &  S.  9.  Compare  the 
above  with  the  unguarded  language  of  the  court  in  Bellinger  s.  N.  Y.  Central 
E.  E.,  23  N.  Y.  47. 

3  Year  B.,  Book  of  Assize,  32  Edw.  III.  pi.  2 ;  2  Rolle,  Abr.  140 ;  Com.  Dig. 
Action  upon  the  Case  for  a  Nuisance,  A. 
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In  the  case  of  Wadswortlx  v.  Tillotson,  which  was  an  ac- 
tion for  an  alleged  diversion  of  water  which  ought  to  flow  to 
the  plaintiff's  land,  there  was  a  spring  in  the  defendant's 
land  wliich  naturally  overflowed  and  discharged  its  waters 
by  a  defined  channel,  running  through  the  plaintiff's  land 
adjoining  that  of  the  defendant.  The  defendant  laid  an 
aqueduct  from  this  spring  to  his  house  for  supplying  it  with 
water,  and  for  watering  his  cattle  ;  and,  in  order  to  keep  it 
pure  and  prevent  its  freezing,  he  suffered  portions  of  it,  more 
than  he  wanted  for  the  above  uses,  to  escape,  and  either  ap- 
plied it  in  irrigating  his  lands,  or  suffered  it  to  run  to  waste, 
so  that  the  plaintiff  lost  the  benefit  of  a  part  of  the  natural 
flow  of  the  stream  through  his  land.  It  was  held  that  the  de- 
fendant had  a  right  to  divert  what  was  reasonably  necessary 
for  supplying  his  family  use,  and  that  he  might  use  the  water 
in  a  reasonable  manner,  and  so  as  not  to  destroy  or  render 
useless,  or  materially  diminish  or  affect  the  application  of  the 
same  by  the  proprietors  upon  the  stream  below.  And  it  was 
further  held,  that  the  rule  that  water  ought  to  flow  as  it  is 
wont,  without  diminution  or  alteration,  and  cannot  be  di- 
verted in  whole  or  in  part,  but  must  be  returned,  after  it  is 
used,  to  its  ordinary  channel,  is  not  to  be  understood  liter- 
ally, so  as  to  prevent  a  small,  unessential,  or  insensible  dimi- 
nution, variation,  or  loss  of  the  water  incident  to  the  benefi- 
cial use  of  it.  And  the  question  was  submitted  to  the  jury, 
whether  the  mode  in  which  the  diversion  was  made  in  this 
case  was  or  was  not  a  reasonable  one,  with  a  direction  that, 
if  it  was,  the  defendant  was  not  liable  therefor,  though  the 
plaintiff  thereby  suffered  some  loss.^ 

But  it  should  be  remembered,  that  a  riparian  proprietor 
may,  by  long  exercise  of  the  right,  acquire  a  right  to  stop 
the  flow  of  water  from  his  premises  to  those  below  him,  and 
wholly  deprive  the  owner  thereof  of  the  same.^ 

1  Wadsworth  v.  Tillotson,  15  Conn.  369.     See  Perkins  v.  Dow,  1  Root,  535 ; 
Chatfield  „.  Wilson,  31  Vt.  358. 

2  Ennor  v.  Barwell,  2  Giff.  410,  420. 
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But  nothing  short  of  twenty  years'  continued  diversion 
authorizes  a  presumption  of  grant  or  license  to  create  it.^ 

14.  Though  the  interest  in  the  water  of  a  stream  has 
thus  far  been  treated  of  as  a  subject  of  separate  and  indi- 
vidual property,  there  is  often  a  joint  interest  in  it  which 
involves  rules  as  to  the  respective  rights  of  two  or  more  joint 
owners,  of  a  somewhat  peculiar  character.  Thus,  if  one  pro- 
prietor owns  land  upon  one  side  of  a  stream,  in  which  the 
tide  does  not  ebb  and  flow,  and  another  owns  upon  the  oppo- 
site side,  the  dividing  line  of  their  lands  is  the  thread  or 
centre  line  of  the  stream  between  the  banks,  irrespective  of 
the  circumstance  that  a  larger  or  smaller  quantity  or  cur- 
rent of  water  flows  upon  one  side  or  the  other  of  that  line.^ 

But  each  proprietor  does  not  thereby  become  the  owner 
of  any  distinct  portion  of  the  waters  flowing  in  the  stream, 
regarding  them,  in  their  capacity  for  use,  as  heretofore  ex- 
plained. Viewed  in  that  light,  the  property  in  the  stream 
is  one  and  indivisible,  and  each  riparian  proprietor  is  bound 
to  use  it  accordingly  as  an  entire  stream  in  its  natural  chan- 
nel ;  or,  in  other  words,  he  cannot  sever  the  stream,  for  a 
severance  of  it  would  destroy  the  rights  of  both.  One  pro- 
prietor cannot,  however,  so  appropriate  pr  use  the  stream  as 
materially  to  injure  others  jointly  interested  in  it.  Each 
having  a  right  to  only  one  half  of  the  water,  he  may  use 
the  same,  but  must  use  it  as  it  is  accustomed  to  flow  down 
the  channel.^ 

Accordingly,  where  a  riparian  owner  on  one  side  of  a 
stream  erected  a  dam  wholly  within  his  own  land,  and  by 
means  thereof  created  and  used  a  water-power  on  his  own 
land  for  more  than  twenty  years,  it  was  held  that  he  was 


1  Haight  V.  Price,  21  N.  T.  241. 

2  Pratt  V.  Lamson,  2  Allen,  275,  284 ;  Trustees,  &e.  «.  Dickinson,  9  Cnsh. 
544,  552. 

8- Canal  Trustees  v.  Haven,  11  111.  554;  Vandenburgh  v.  Van  Bergen,  13 
Johns.  212;  Plumleigh  v.  Dawson,  1  Gilm.  544,  551 ;  Ersk.  Inst.,  fol.  ed.  358  ; 
Pratt  V.  Lamson,  2  Allen,  275,  287. 
19* 
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only  exercising  his  own  right,  and  not  adversely  to  the  rights 
of  the  owner  on  the  other  side  ;  and  that  it  did  not  derogate 
from  his  right  to  enjoy  the  use  of  his  undivided  share  of  the 
stream  whenever  he  should  see  fit  to  apply  the  same,  unless 
the  first  occupant  shall  have  done  that  which  positively  ex- 
cluded the  other  owner  from  enjoying  the  same.i 

15.  Attempts  have,  at  times,  been  made  to  lay  down  some- 
thing like  arbitrary  rules  by  which  to  determine,  in  cases 
where,  from  drought  or  other  cause,  there  fails  to  be  water 
enough  in  a  stream  to  supply  the  wants  of  several  successive 
owners  upon  its  banks,  to  which  of  them  a  prior  right  to  the 
water  is  to  be  accorded.  Thus,  for  instance,  suppose  the 
case  of  a  stream  the  water  of  which  is  applied  by  one  to 
domestic  uses,  by  another  to  irrigate  his  land,  and  by  a 
third  to  operate  a  mill ;  may  either  claim  a  precedence  in 
right  to  the  same,  or  is  the  water  to  be  equally  shared  by 
them  all,  or  is  it  to  depend  upon  the  order  in  which  their 
estates  stand  upon  the  stream  ? 

The  question  arose  in  Evans  v.  Merriweather,  where  the 
court  of  Illinois  undertook  to  prescribe  rules  applicable  to 
cases  like  the  one  supposed.  The  stream,  in  that  case,  was 
a  small  and  natural  one.  The  plaintiff  and  defendant  both 
had  mills  upon  its  banks,  which  were  operated  by  steam,  for 
generating  which  the  waters  of  the  stream,  in  connection 
with  those  of  certain  large  wells,  were  used,  and,  ordinarily, 
were  sufficient.  But  a  drought  having  prevented  such  sup- 
ply, the  defendant,  who  owned  the  upper  mill  upon  the 
stream,  placed  a  dam  in  it,  by  which  the  water  flowing  there- 
in was  turned  into  his  well,  and  the  plaintiff's  mill  was 
wholly  deprived  of  the  same.  As  both  were  mill-owners,  the 
determination  of  the  question  raised  between  them  would 
not  seem  to  call  for  a  solution  of  the  question  above 
proposed.  But  the  court  proceed  to  discuss  it,  under  the 
inquiry  whether  the   entire   consumption   of  a   stream  by 

1  Pratt  V.  Lamson,  2  Allen,  275,  289. 
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an  upper  proprietor  can,  in  any  case,  be  a  reasonable 
one? 

"  To  answer  this  question  satisfactorily,"  say  the  court, 
"  it  is  proper  to  consider  the  wants  of  man  in  regard  to 
the  element  of  water.  These  wants  are  either  natural  or 
artificial.  Natural  are  such  as  are  absolutely  necessary  to 
be  supplied,  in  order  to  his  existence ;  artificial,  such  only 
as,  by  supplying  them,  his  comfort  and  prosperity  are  in- 
creased. To  quench  thirst  and  for  household  purposes,  it  is 
absolutely  indispensable.  In  civilized  life,  water  for  cattle  is 
also  necessary.  These  wants  must  be  supplied,  or  both  man 
and  beast  will  perish."  The  court  then  go  on  to  state,  that, 
for  manufacturing  purposes,  or  those  of  irrigation,  the  use 
of  water  is  not  essential  to  man's  existence  in  this  climate, 
whatever  it  might  be  in  hot  and  arid  climates,  and  add : 
"  From  these  premises  would  result  this  conclusion,  that  an 
individual  owning  a  spring  upon  his  own  land,  from  which 
water  flows  in  a  current  through  his  neighbor's  land,  would 
have  a  right  to  use  the  whole  of  it,  if  necessary,  to  satisfy 
his  natural  wants.  He  may  consume  all  the  water  for  his 
domestic  purposes,  including  water  for  his  stock.  If  he  de- 
sires to  use  it  for  irrigation  or  manufactures,  and  there  be  a 
lower  proprietor  to  whom  its  use  is  essential  to  supply  his 
natural  wants,  or  for  his  stock,  he  must  use  the  water  so  as 
to  leave  enough  for  siich  lower  proprietor.  Where  the  stream 
is  small,  and  does  not  supply  water  more  than  sufficient  to 
answer  the  natural  wants  of  the  different  proprietors  living 
on  it,  none  of  the  proprietors  can  use  the  water  for  either 

irrigation  or  manufactures Each  proprietor,  in  his 

turn,  may,  if  necessary,  consume  all  the  water  for  these  pur- 
poses," that  is,  for  the  supply  of  these  natural  wants.  The 
case  goes  on  to  affirm,  that  if,  beyond  the  supply  of  these, 
any  surplus  is  left,  all  have  a  right  to  participate  in  its  ben- 
efits, and  no  rule  can  be  laid  down  as  to  how  much  each 
may  use,  without  infringing  the  rights  of  others.  The  ques- 
tion in  such  cases  must  be  referred  to  a  jury,  to  say  whether 
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a  party  has,  under  all  the  circumstances,  used  more  than  his 
just  proportion  of  the  water.  ■  And,  tried  by  the  tests  which 
had  thus  been  premised,  the  court  had  no  difficulty  in  hold- 
ing the  diversion  complained  of  to  be  unwarranted.^ 

The  opinion  thus  advanced  by  the  court  of  Illinois,  and 
which  seems  to  be  favored  more  or  less  directly  by  the  other 
cases  cited,  may  be  considered  as  deriving  weight  from  what 
will  appear  in  the  following  pages ;  namely,  that,  while 
numerous  questions  have  arisen  as  to  the  liability  of  land- 
owners for  the  manner  in  which  they  have  applied  the  wa- 
ter of  running  streams  for  irrigation  and  mill  purposes,  no 
case  is  recollected  where  one  has  been  held  to  have  vio- 
lated the  rights  of  any  other  proprietor  by  any  use  made  by 
him  upon  his  own  premises  for  purely  domestic  purposes,  or 
watering  of  his  cattle.  And  further,  that  the  rule  is  a  uni- 
versal one,  that  no  man  has  a  right  so  to  use  or  apply  water 
flowing  through  his  land  as  to  foul  the  same  or  render  it 
corrupt  or  unhealthy,  and  unfit  to  be  used  by  the  land- 
owner on  the  stream  below  him,  for  domestic  purposes,  or 
watering  his  cattle. 

16.  It  may  be  stated,  though  it  might  seem  to  result 
necessarily  from  what  has  already  been  said,  that  the  owner 
of  land  through  which  a  stream  of  water  flows  has,  as 
incident  to  such  ownership,  a  right  to  have  the  water  flow 
from  his  land,  without  obstruction,  upon  that  of  the  next 
adjoining  proprietor  below,  and  for  creating  any  such  ob- 
struction he  may  have  his  action,  as  for  the  diversion 
which  prevented  its  flowing  to  and  upon  his  land.^ 

1  Evans  a.  Merriweather,  3  Scamm.  492.     See  Ingraham  v.  Hutchinson,  2 
Conn.  584  ;  Arnold  v.  Foot,  12  Wend.  330 ;  Pugh  v.  Wheeler,  2  Dey.  &  B.  50, 
54  ;  Omelvany  ».  Jaggers,  2  Hill,  So.  C.  634  ;  Bl^nchard  v.  Baker,  8  Me.  253 
Elliot  i).  Fitchburg  R.  R.  Co.,  10  Cush.  191 ;  Stein  a.  Burden,  29  Ala.  127 
s.  c.  24  Ala.  130  ;  Smith  c.  Adams,  6  Paige,  435 ;  Brown  v.  Best,  1  Wils.  174 
Johns  V.  Stevens,  3  Vt.  308,  310  ;  Chatfield  v.  Wilson,  31  Vt.  358  ;   Pardessus, 
Traite  des  Servitudes,  \  114  ;  1  Fournel,  Traitd  du  Voisinage,  347. 

2  Johns  V.  Stevens,  3  Vt.  308,  316;  Pugh  ».  Wheeler,  2  Dev.  &  B.  50,  53  ; 
Overton  v.  Sawyer,  1  Jones,  No.  C.  308  ;  Tillotson  v.  Smith,  32  N.  H.  90 ; 
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And  this  principle,  it  may  be.  remarked,  though  more 
fully  illustrated  hereafter,  applies  to  surface  water  as  well  as 
to  that  flowing  in  a  proper  watercourse.^ 

17.  But  if,  from  natural  causes,  the  channel  by  which  the 
water  flows  from  one's  land  becomes  clogged  or  obstructed, 
it  is  incumbent  upon  him  to  cause  the  same  to  be  cleared, i 
if  he  would  avail  himself  of  it  to  relieve  his  land.^ 

18.  It  may  be  added,  that  it  is  the  natural  right  of  a 
riparian  proprietor,  not  only  that  the  water  of  the  stream 
should  come  to  him  uncorrupted,  but  unchanged  in  its 
natural  temperature  by  the  proprietors  above,  through  or 
by  whose  lands  it  shall  have  flowed.^ 

19.  Though,  with  the  foregoing  idea  of  property  in  the 
use  of  water  in  connection  with  the  ownership  of  real  estate, 
it  may  seem  hardly  consistent  to  treat  that  as  an  easement 
which  is  naturally  incident  to  the  rightful  enjoyment  of 
one's  own  land,  yet  it  is  common  to  speak  of  the  right  of 
one  riparian  owner  upon  a  stream  to  have  the  water 
thereof  flow  from  the  land  of  an  owner  above  in  an  un- 
corrupted state  upon  and  along  his  own  land,  and  thence 
to  discharge  it  into  and  upon  the  land  of  the  owner  below 
in  an  unobstructed  manner,  as  a  natural  easement  and  ser- 
vitude. And  the  land  of  each  owner  is  regarded  in  such 
case,  in  respect  to  the  flow  of  such  water,  both  a  domi- 
nant and  servient  estate,  in  respect  to  those  above  and 
below  it  upon  the  same  stream.  It  is,  at  least,  so  much 
like  an  easement  or  servitude,  that  it  may  not  be  consid- 
ered as  doing  any  violence  to  the  terms,  although  a  natural ' 

Martin  d.  Jett,  12  La.  501  j  Martin  v.  Riddle,  26  Penn.  St.  415,  note;  KaufFmau 
V.  Griesemer,  26  Penn.  St.  407,  413. 

1  Martin  i;.  Riddle,  26  Penn.  St.  407,  note ;  Laumier  v.  Francis,  23  Mo. 
181 ;  Bellows  v.  Sackett,  15  Barb.  96. 

2  Brisbane  v.  O'Neall,  3  Strobh.  348;  Prescott  v.  Williams,  5  Mete.  429; 
Prescott  V.  White,  21  Pick.  341. 

3  2  RoUe,  Abr.  141 ;  Gary  v.  Daniels,  8  Mete.  466,  476 ;  Aldred's  case,  9 
Eep.  59 ;  Mason  v.  Hill,  5  Barnew.  &  Ad.  1 ;  Magor  v.  Chadwiek,  11  Adolph.  & 
E.  571  ;  Wood  w.  Waud,  3  Exch.  748,  777 ;  Howell  v.  M'Goy,  3  Rawle,  256. 
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incident  to  the  property  in  such  lands,  and  not  the  result 
of  grant,  either  direct  or  by  implication,  under  the  name 
of  prescription} 

Thus  the  right  of  having  water  flow  unobstructed  from 
one's  land  is  considered  by  the  court  "  as  a  claim  of  right 
to  a  natural  easement,"  though  sometimes  it  is  called  "  a 
secondary  easement"  in  another's  land.^ 

The  law  is,  where  two  parcels  of  land  lie  adjoining  each 
other  belonging  to  different  persons,  and  one  parcel  lies 
lower  than  the  other,  that  the  lower  one  owes  a  servitude 
to  the  upper,  to  receive  the  water  that  naturally  runs  from 
it,  provided  the  industry  of  man  has^  not  been  used  to 
create  the  servitude? 

And  the  court  in  Kauffman  v.  Griesemer  use  the  follow- 
ing language,  in  speaking  of  this  as  a  natural  easement 
or  servitude :  "  Because  water  is  descendible  by  nature,  the 
owner  of  a  dominant  or  superior  heritage  has  an  easement 
in  the  servient  or  inferior  tenement,  for  the  discharge  of 
all  waters  which  by  nature  rise  in  or  flow  or  fall  upon 

the  superior This  obligation  applies  only  to  waters 

which  flow  naturally  withoxit  the  art  of  man.  1  Those  which 
come  from  springs  or  from  rain  falling  directly  on  the 
heritage,  or  even  by  the  natural  dispositions  of  the  place, 
are  the  only  ones  to  which  this  expression  of  the  law  can 
be  applied.  .....  Hence  the  owner  of  a  mill  has  an  ease- 
ment in  the  land  below  for  the  free  passage  of  the  water 
from  the  mill  in  the  natural  channel  of  the  stream,"  &c. 

1  See  Johnson  v.  Jordan,  2  Mete.  234  ;  Soule  ».  Russell,  13  Mete.  436  ;  ante, 
chap.  1,  sect.  1,  pi.  19,  20. 

2  Gary  c.  Daniels,  5  Mete.  236 ;  Prescott  v.  Williams,  5  Mete.  429 ;  Grit- 
tenton  v.  Alger,  H  Mete.  281 ;  Ashley  v.  Ashley,  6  Gush.  70  ;  ante,  chap.  1,  sect. 
2,  pi.  11. 

^  Martin  v.  Jett,  12  La.  501 ;  Orleans  Navigation  Go.  v.  Mayor  of  New  Or- 
leans, 2  Martin,  214,  233  ;  Delahoussaye  v.  Judice,  13  La.  Ann.  587  ;  ante,  p. 
15  ;  1  Fournel,  Trait(S  du  Voisinage,  337,  339  ;  Code  Nap.,  Art.  640  ;  5  Du- 
ranton,  Cours  de  Droit  Fran^ais,  liv.  2,  tit.  4,  5  1,  pp.  152-166;  Pardessns, 
Traitd  des  Servitudes,  \\  82,  83,  pp.  113  -118,  ed.  1829. 
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"  This  easement,"  referring  to  that  which  the  superior  has 
in  the  inferior  as  the  servient  tenement,  "  is  called  a  ser- 
vitude in  the  Roman  law."-^ 

20.  Prom  the  familiar  fact  above  referred  to,  that  water 
is  descendible  by  nature,  there  are  few  uses  which  can  be 
made  of  it  by  any  one  upon  his  own  premises  that  do  not 
more  or  less  sensibly  affect  either  the  quantity  or  quality  of 
the  water  received  from  an  upper  tenement  and  discharged 
upon  a  lower  one,  or  the  uniformity  or  rate  of  impetus  with 
which  it  is  allowed  to  flow  through  one's  land  or  be  dis- 
charged upon  that  of  another.  It  results,  almost  as  a  matter 
of  course,  that  easements  in  the  proper  sense  of  the  term, 
in  niimerous  forms,  may  be  acquired  in  reference  to  such 
use,  just  to  the  extent  to  which  such  use  may  vary  the  state 
and  condition  in  which  the  water  woiild  have  been,  if  it  had 
been  suffered  to  flow  in  a  strictly  natural  manner. 

It  becomes  necessary,  therefore,  in  pursuing  the  subject, 
to  point  out  how  far  the  various  modes  in  which  flowing 
water  is  ordinarily  applied  to  use  are  in  conformity  with  the 
natural  rights  which  are  incident  to  the  ownership  of  the 
land,  and  how  far  such  use,  though  not  in  conformity  with 
such  natural  right,  may  have  become  lawful  by  grant  or 
prescription  as  a  servitude  or  easement.  And  it  may  be 
stated  as  a  general  proposition,  that,  from  the  earliest  history 
of  the  common  law,  it  has  been  deemed  an  actionable  tort 
for  one  man  to  obstruct  the  natural  flow  of  water  in  a 
stream  running  through  another's  land,  if  thereby  another 
is  deprived  of  the  use  of  it,  or  his  land  is  submerged  by 
such  obstruction,  or  his  mill  hindered  in  its  operation.^ 

21.  In  considering  the  law  as  to  the  uses  to  which  water 
may  be  applied,  it  becomes  necessary  to  treat  of  these  under 
different  heads.  And  for  that  purpose,  it  is  proposed,  first, 
to  consider  the  subject  of  irrigation,  next,  the  application  of 


1  Kauffman  v.  Grlesemer,  26  Penn.  St.  407,  413. 

^  2  EoUe,  Abr.  140 ;  Com.  Dig.,  Action  on  the  Case  for  a  Nuisance,  A. 
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water  to  the  operation  of  mills,  as  governed  by  the  rules  of 
the  common  law,  and  then  to  inquire  into  the  character  and 
extent  of  the  rights  which  may  be  acquired  in  respect  to 
water  flowing  in  artificial  channels,  together  with  some 
of  the  rights  of  water  for  the  operation  of  mills,  created  by 
statute. 


SECTION    II. 

OF  EIGHTS   OF  IRRIGATION. 

1.  How  far  water  may  be  diverted  for  the  purposes  of  irrigation. 

2.  Every  diversion  prima  facie  against  right,  when  lawful. 

8.  Natural  right  of  diversion  and  that  acquired  as  an  easement. 

4.  What  a  legal  use  of  water,  though  injuriously  affecting  others. 

B.  American  cases  on  the  rights  of  irrigation. 

6.  English  cases  on  the  same  subject. 

7.  Right  to  irrigate  lost  by  grant  or  prescription. 

8.  Case  of  Miller  v.  Miller.    Limits  of  right  to  divert  water. 

9.  Case  of  Arnold  v.  Foot.    Same  subject. 

10.  Case  of  Elliot  v.  Fitohburg  R.  R.  Co.    Same  subject. 

11.  One  may  not  wholly  stop  a  stream  for  irrigation. 

12.  How  far  and  for  what  one  may  divert  water  from  a  stream. 

13.  What  constitutes  an  easement  in  the  use  of  water. 

14.  No  one  may  divert  water  to  affect  a  mill,  except  as  an  easement. 
16.  What  are  instances  of  easements  in  running  water. 

1.  By  irrigation,  as  here  used,  is  meant,  unless  otherwise 
expressed,  the  application  of  the  waters  of  a  running  stream 
by  a  riparian  proprietor  in  the  cultivation  of  his  land  by 
artificial  means,  and  not  the  overflowing  of  its  natural  banks 
by  periodical  or  extraordinary  freshets  or  swellings  of  the 
stream  beyond  the  customary  quantity  flowing  therein. 
This,  of  course,  implies  a  greater  or  less  degree  of  diversion 
of  water  from  the  stream,  and  the  difl&culty  to  which  it  gives 
rise,  of  determining  the  respective  rights  of  successive  ri- 
parian proprietors  upon  a  stream,  is,  that  while  a  right  to 
divert  water  for  such  purposes,  to  some  extent,  and  under 
certain  circumstances,  is  incident  to  the  ownership  of  the 
soil,  if  it  is  carried  to  a  greater  extent,  or  exercised  under 
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different  circumstances,  it  becomes  a  wrong,  for  whicli  the 
one  causing  it  is  responsible  in  damages,  unless  it  can  be 
justified  by  evidence  of  grant  or  assent  on  the  part  of  him 
whose  property  is  thereby  injuriously  affected. 

The  point  to  be  determined  in  these  cases  is,  where  the 
right  ends,  and  the  wrong  begins,  in  the  scale  of  admeasure- 
ment of  such  diversion  ;  for  if  a  riparian  proprietor  tran- 
scends the  right,  he  is  subject  to  an  action  by  other  riparian 
proprietors  whose  rights  are  thereby  affected,  although  no  ac- 
tual damage  can  be  shown  to  have  been  thereby  occasioned. 
The  reason  of  this  rule,  which  is  now  established  by  a  mul- 
titude of  cases,  is,  that  for  every  wrong  the  law  professes  to 
provide  a  remedy,  and  if  a  party  whose  right  in  respect 
to  his  land  has  been  invaded  were  obliged  to  show  an 
actual  damage  sustained  before  he  could  vindicate  his  right 
by  an  action  at  law,  the  repetition  of  the  act  might  often  be 
continued  till  a  prescriptive  right  were  gained  by  such 
adverse  user  in  favor  of  one  whose  original  act  was  con- 
fessedly a  wrong. 

Bearing  in  mind  that  it  is  not  for  every  diversion  of  water 
that  an  action  will  lie,  but  only  for  such  as  violates  the  right 
of  some  other  person,  as  explained  in  Elliot  v.  Pitchburg  R. 
E.  Co.,  cited  below,  the  following  cases  have  been  selected 
from  a  much  larger  number,  to  show  that  such  action  may 
be  sustained,  though  no  actual  damages  can  be  shown  to 
have  been  occasioned  by  such  diversion,  since  the  law  will 
imply  a  damage  in  such  cases,  and  establish  the  right  of 
the  party  assumed  to  be  injured  by  a  solemn  judgment  of 
court.^ 


1  Hastings  v.  Livermore,  7  Gray,  194  ;  Elliot  u.  Pitchburg  R.  R.  Co.  10 
Cush.  191 ;  Bolivar  Mg.  Co.  v.  NeponsetMg.  Co.,  16  Pick.  241 ;  Graat  v.  Ly- 
man, 4  Mete.  470  ;  Atkins  v.  Bordman,  2  Mete.  457  ;  Newhall  v.  Ireson,  8 
Cush.  595;  Dane  v.  Valentine,  5  Mete.  8;  Butman  ».  Hnssey,  12  Me.  407; 
Whipple  V.  Cumberland  Mg.  Co.,  2  Story,  661 ;  "Webb  v.  Portland  Mg.  Co.,  3 
Sumn.  189  ;  Parker  v.  Foote,  19  Wend.  309,  313;  Hendriek  v.  Cook,  4  Ga.  241, 
260 ;  Plumleigh  v.  Dawson,  1  Gilm.  544,  552 ;  Stein  v.  Burden,  24  Ala.  130, 
20 
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2.  Therefore,  to  limit  a  land-owner  to  the  mere  ben- 
efit of  having  a  stream  flow  through  his  land,  without  any- 
right  to  divert  the  same  or  any  part  of  it,  would  be  defeat- 
ing, in  a  great  measure,  the  purposes  for  which  Providence 
has  supplied  these  sources  of  comfort  and  convenience  to 
man,  and  the  means  of  fertilizing  the  soil,  and  giving  a 
profitable  employment  for  industry  and  art;  it  is  accord- 
ingly held,  that  if  in  any  question  of  diversion  the  jury 
should  find  it  was  only  of  such  water  as  the  complaining 
party  could  not  have  used  for  any  beneficial  purpose,  or 
that  it  was  made  in  a  reasonable  manner,  and  for  a  proper 
purpose,  an  action  for  the  same  would  not  lie.  But  as  every 
diversion  is,  prima  facie,  a  violation  of  the  right  of  the  ripa- 
rian proprietor  below  to  have  the  benefit  of  the  stream  ut 
currere  solebat,  an  action  will  lie  therefor,  unless  the  party 
causing  it  can  ground  his  defence  upon  such  a  use  of  it  as 
is  above  supposed.^ 

3.  The  right  to  divert  water,  in  applying  it  to  use  above 
spoken  of,  will  of  course  be  understood  as  one  that  is 
natjirally  incident  to  property  in  the  land,  and  if  any  one 
should  lose  this,  or  should  acquire  other  and  more  extensive 
rights  in  this  respect,  it  could  only  be  by  having  become 
subject  to  a  servitude,  or  by  having  acquired  an  easement 
under  some  grant,  actual  or  implied. 

4.  It  may  be  further  remarked,  that  in  determining  what 

148;  Welton  v.  Martin,  7  Mo.  307;  Hulme  v.  Shreve,  3  Green,  Ch.  116; 
Parker  v.  Griswold,  17  Conn.  288  ;  Chatfield  v.  Wilson,  27  Vt.  670 ;  Sampson 
V.  Hoddinott,  1  C.  B.  n.  s.  590 ;  Wood  v.  Wand,  3  Bxch.  748,  772 ;  post,  chap. 
6,  sect.  2,  pi.  1. 

^  Elliot  V.  Fitchburg  R.  R.  Co.,  10  Cush.  191,  195;  Howell  v.  M'Coy,  3 
Eawle,  256,  269  ;  Shreve  v.  Voorhees,  2  Green,  Ch.  25,  34  ;  Williams  v.  Mor- 
land,  2  Barnew.  &  C.  910,  916  ;  Thompson  v.  Crocker,  9  Pick.  59  ;  Cooper  v. 
Hall,  5  Ohio,  320  ;  Parker  v.  Griswold,  17  Conn.  288,  299  ;  Embrey  v.  Owen, 
6  Bxch.  353  ;  Sampson  v.  Hoddinott,  1  C.  B.  n.  s.  590  ;  Webb  v.  Portland  Mg. 
Co.,  3  Sumn.  189,  198;  Wright  v.  Howard,  1  Sim.  &  S.  190,  203;  Tyler  v.  Wil- 
kinson, 4  Mason,  397,  400  ;  Wadsworth  v.  Tillotson,  15  Conn.  366,  373  ;  Pugh 
V.  Wheeler,  5  Dev.  &  B.  50,  59  ;  Van  Hoesen  v.  Coventry,  10  Barb.  518 ;  3 
Kent,  Comm.  438. 
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is  a  reasonable  use  of  water  by  diversion,  reference  is  to  be 
had  to  the  injury  sustained  thereby  by  one  as  well  as  the 
benefit  obtained  by  the  other.  Thus  it  might  be  of  great 
advantage  to  the  owner  of  a  dry  and  porous  parcel  of  land 
upon  a  stream,  to  spread  the  waters  thereof  over  its  surface 
at  frequent  intervals.  But  if,  in  so  doing,  the  water  which 
operated  an  existing  mill  below  should  be  absorbed  and 
wasted,  it  would,  obviously,  be  an  unreasonable  use  of  what 
ought  to  be,  within  proper  Hmits,  for  the  benefit  of  both. 

And  in  respect  to  the  general  principles  applicable  to 
cases  of  diversion  of  water,  there  is  no  difference  between 
the  rights  of  the  riparian  proprietor  whose  land  extends 
only  to  the  centre  of  the  stream,  and  of  him  who  owns  upon 
both  sides  of  it.  Thus,  in  the  case  of  Parker  v.  G-riswold,^ 
the  plaintiff  owned  land  upon  one  side  only  of  the  stream, 
and  the  action  was  for  diverting  the  water  thereof  by  an 
artificial  trench,  and  not  returning  the  same  into  the  stream 
until  after  it  had  passed  the  plaintiff's  land.  The  action 
was  sustained,  although  the  plaintiff  had  never  appropri- 
ated the  water  of  the  stream  to  use,  and  no  damages 
were  shown  to  have  resulted  to  him  from  such  diversion. 
So,  in  the  case  of  Tyler  v.  Wilkinson,^  the  language  of 
Story,  J.  upon  this  point  is:  "  Prima  facie,  every  proprietor 
upon  each  bank  of  a  river  is  entitled  to  the  land  covered 
with  water  in  front  of  his  bank  to  the  middle  thread  of  the 
stream.  In  virtue  of  this  ownership  he  has  a  right  to  the 
use  of  the  water  flowing  over  it,  in  its  natural  current,  with- 
out diminution  or  obstruction The  consequence  of 

this  principle  is,  that  no  .proprietor  has.  a  right  to  use  the 

water  to  the  prejudice  of  another In  their  character 

as  riparian  proprietors,  they  have,  annexed  to  their  lands, 
the  general  flow  of  the  river  so  far  as  it  has  not  been  already 


1  Parker  v.  Griswold,  17  Conn.  288. 

2  Tyler  v.  Wilkinson,  4  Mason,  397,  403.    See  5  Duranton,  Cours  de  Droit 
Fran9ais,  205. 
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acquired  by  some   prior   and  legally  operative   appropria- 
tion." 

5.  The  application  of  the  foregoing  principles  to  the  sub- 
ject of  irrigation  may  be  best  illustrated  by  a  reference  to  a 
few  leading  cases  involving  an  inquiry  into  the  mode  and 
extent  to  and  in  which  this  may  be  done. 

In  the  case  of  Weston  v.  Alden,i  ^hg  controversy  was  be- 
tween two  owners  of  meadows  upon  the  same  stream.  The 
defendant,  by  sluices  cut  in  the  bank  of  the  stream,  diverted 
the  water  thereof  on  to  his  meadow,  whereby  some  part  "of 
it  was  absorbed  and  wasted,  but  returned  all  the  remainder 
into  the  stream  before  reaching  the  plaintiff's  meadow  be- 
low. The  court  held  that  "  a  man  owning  a  close  on  an 
ancient  brook  may  lawfully  use  the  water  thereof  for  the 
purpose  of  husbandry,  as  watering  his  cattle,  or  irrigating 
the  close,  and  he  may  do  this  either  by  dipping  water  from 
the  brook  and  pouring  it  upon  his  land,  or  by  making  small 
sluices  for  the  same  purpose.  And  if  the  owner  of  a  close 
below  is  damaged  thereby,  it  is  damnum  absque  injuria.^'' 

In  Blanchard  v.  Baker ,^  Weston,  J.,  in  referring  to  the 
rights  of  a  riparian  proprietor,  connected  with  the  remark, 
that  "  he  may  make  a  reasonable  use  of  the  water  itself  for 
domestic  purposes,  for  watering  cattle,  or  even  for  irrigation, 
provided  that  it  is  not  unreasonably  detained,  or  essentially 
diminished,"  adds,  that,  "  although  by  the  case  of  Weston  v, 
Alden  the  right  of  irrigation  might  seem  to  be  general  and 
unlimited,  yet  subsequent  cases  have  restrained  it  consist- 
ently with  the  enjoyment  of  the  common  bounty  of  nature 
by  other  proprietors,  through  whose  land  a  stream  had  been 
accustomed  to  flow.  And  the  qualification  of  the  right  by 
these  later  decisions  is  in  accordance  with  the  common 
law." 

The  case  of  Perkins  v.  Dow^  is  earlier  than  either  of  the 


1  Weston  V.  Alden,  8  Mass.  136.  s  Perkins  v.  Dow,  1  Root,  535. 

2  Blanchard  v.  Baker,  8  Me.  253,  266. 
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above,  and  was  one  between  the  owner  of  an  ancient  mill 
and  a  riparian  proprietor  above,  for  diverting  the  water  for 
purposes  of  irrigation.  The  court  held  that  he  had  a  right 
to  diminish  the  quantity  of  water  in  the  stream  as  against 
the  mill-owner  below,  by  spreading  it  upon  the  land  to  ma- 
nure and  enrich  it,  provided  he  did  it  prudently,  and  did  not 
deprive  the  mill-owner  of  the  surplus. 

The  case  of  Colburn  v.  Richards^  differs  from  that  of 
Weston  V.  Alden  by  the  fact  that  the  land-owner  stopped 
the  stream  altogether  by  a  dam,  in  order  to  raise  a  head  of 
water  whereby  to  irrigate  his  land,  until  it  rose  and  run  over 
the  dam,  and  thereby  an  ancient  mill  of  the  plaintiff  was  in- 
juriously affected  ;  and  it  was  held  to  be  an  unlawful  act  on 
the  part  of  the  land-owner. 

So  in  Anthony  v.  Lapham,^  in  which  the  controversy  was 
between  two  owners  of  meadows  upon  a  stream,  the  upper 
one  stopped  the  water  by  a  dam,  so  that  a  large  portion  of 
it  was  diverted  on  to  his  land,  where  much  of  it  was  ab- 
sorbed or  evaporated,  and  the  same  was  not  returned  into 
the  stream.  The  court  recognize  the  general  right  of  di- 
verting water  for  purposes  of  irrigation,  and,  in  giving  judg- 
ment in  favor  of  the  lower  owner,  lay  stress  upon  the  cir- 
cumstance that  the  upper  one  had  stopped  the  water  by  a 
dam,  and  remark,  in  regard  to  irrigation,  "  he  must  use  it 
in  this  latter  way  so  as  to  do  the  least  possible  injury  to  his 
neighbor  who  has  the  same  right." 

6.  The  discussion  can  hardly  be  complete  without  refer- 
ring to  two  or  three  recent  English  cases  where  the  subject 
of  irrigation  is  considered,  and  in  which  the  courts  take  occa- 
sion to  speak  of  several  of  the  American  cases,  already  cited, 
with  approbation,  and  to  intimate  that  the  American  law 
upon  the  subject  is  much  less  stringent  than  that  of  Eng- 
land ;  which,  perhaps,  may  be  accounted  for  by  the  size  and 


1  Colburn  v.  Richards,  13  Mass.  420. 

2  Anthony  v.  Lapham,  5  Pick.  175. 
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quantity  of  water  of  many  of  the  mill-streams  in  this  coun- 
try compared  with  those  of  England. 

In  Embrey  v.  Owen  ^  the  plaintiff  was  a  mill-owner  upon 
a  stream  upon  which  the  defendant  owned  meadows  situate 
above  this  mill,  which  he  had  been  in  the  habit  of  irrigating 
at  irregular  intervals,  but  only  when  the  stream  was  full, 
and  when  no  actual  damage  was  thereby  done  to  the  plain- 
tiff's mill.  And  it  was  held,  that  by  so  doing  he  violated  no 
rights  of  the  plaintiff,  but  simply  exercised  such  as  belonged 
to  himself.  Parke,  B.,  in  giving  judgment,  examines  the 
respective  rights  of  the  parties  as  to  diverting  water  for 
purposes  of  irrigation,  and  intimates  that  it  would  not  be 
allowed,  as  in  the  United  States,  to  cut  sluices  for  the  pur- 
pose in  the  banks  of  the  stream,  but  states  that  each  case 
must  depend  upon  its  own  circumstances.  It  is,  in  his  judg- 
ment, a  question  of  degree,  and  it  is  impossible  to  draw 
precise  limits  between  what  is  a  reasonable"  and  what  a 
wrongful  use.  And  the  only  general  rule  to  be  drawn  from 
the  case  seems  to  be,  that,  while  each  riparian  proprietor 
has  a  right  to  the  usufruct  of  the  stream  flowing  through  or 
along  his  land,  this  right  is  subject  to  similar  rights  on  the 
part  of  the  proprietors  on  each  side  of  the  stream,  within 
reasonable  limits  of  enjoyment,  while  an  action  will  lie  only 
for  an  unreasonable  and  unauthorized  exercise  of  the  right. 

The  other  case  referred  to  is  that  of  Sampson  v.  Hoddi- 
nott,^  where  the  question  was  between  two  owners  of  mead- 
ows. The  defendant  had  stopped  the  water  of  a  stream 
running  through  the  meadows  of  the  parties,  for  the  pur- 
pose of  irrigating  thfl  upper  meadow.  The  effect  was  that 
the  water,  instead  of  reaching  the  lower  meadow  in  the 
early  part  of  the  day,  did  not  reach  there  till  so  late  in  the 
afternoon  that  the  owner  of  the  meadow  could  not  usefully 
apply  it  in  irrigating  it  as  he  wished  to  do. 

'  Embrey  v.  Owen,  6  Exch.  353.      See  Mason  v.  Hill,  3  Barnew.  &  Ad.  304  ; 
Crooker  v.  Bragg,  10  Wend.  260. 
^  Sampson  v.  Hoddlnott,  1  C.  B.  n.  s.  590. 
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The  court  treat  the  right  of  irrigation  as  one  belonging  to 
a  riparian  proprietor  as  an  incident  to  his  estate,  which  he 
is  at  liberty  to  use  or  not,  but  does  not  lose  it  by  neglecting 
to  use  it,  although  a  proprietor  below  him  may  have  exer- 
cised the  like  right  upon  his  own  land,  and  although  the 
lower  proprietor  may  be  somewhat  injured  in  the  enjoyment 
of  his  right  by  the  upper  one  beginning  to  exercise  that 
belonging  to  himself.  No  user  by  a  riparian  proprietor 
affects  the  natural  rights  of  other  proprietors  above  or  below 
him,  unless  it  be  of  a  nature  to  affect  the  use  they  have 
made,  or  the  power  to  use  such  rights,  and  thereby  to  raise 
a  presumption  of  a  grant,  and  so  as  to  render  the  tene- 
ment above  or  below  a  servient  one.  Merely  using  the 
stream  for  irrigation,  in  the  exercise  of  a  natural  right,  how- 
ever long  continued,  would  not  have  the  effect  to  make  the 
upper  or  lower  tenement  a  servient  one,  or,  in  any  way, 
affect  the  natural  right  of  the  owner  as  to  the  use  of  the 
water.  If  the  use  be  of  more  than  the  natural  right,  the 
owner  of  the  other  tenement  may  have  an  action,  whether 
he  has  begun  to  use  it  on  his  own  land  or  not,  for  it  is  an 
invasion  of  his  right,  and  he  may  defend  it  by  a  suit,  though 
he  may  not  be  able  to  show  actual  damages.  The  owner  of 
an  iipper  tenement  might  divest  himself,  by  grant,  of  his 
right  to  use  the  water  for  irrigation.  But  a  mere  non-user 
of  the  right  would  raise  no  presumption  of  such  a  grant. 
But  the  court  held  that  the  mode  of  using  the  defendant's 
right  in  this  case,  by  penning  up  the  entire  water  for  a  part 
of  the  day,  and  thereby,  during  that  time,  wholly  depriv- 
ing the  plaintiff  of  the  natural  -flow  of  the  stream,  was  an 
unreasonable  orie,  for  which  he  was  liable  in  the  present 
action. 

7.  In  the  latter  position  the  court  assume  the  same 
ground  as  that  upon  which  the  case  of  Colburn  v.  Richards, 
above  cited,  seems  to  have  been  decided.  And  the  sugges- 
tion, that  an  upper  proprietor  may  lose  his  right  to  irrigate 
his  lands  by  grant,  is  in  accordance  with  the  doctrine  of 
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the  case  of  Cook  v.  Hull,i  where  it  was  held  that  the  owner 
of  a  mill  may,  by  long  exclusive  enjoyment  of  the  entire 
waters  of  a  stream,  the  same  being  necessary  for  the  work- 
ing of  his  mill,  exclude  the  riparian  proprietor  above  from 
diverting  any  part  thereof  for  purposes  of  irrigation,  if  by 
such  diversion  he  is  injuriously  affected  in  the  operation  of 
the  mill.  In  that  case  the  mill  had  enjoyed  the  water  ad- 
versely for  forty  years,  but,  under  the  modern  rule  as  to 
prescription,  twenty  years  would  undoubtedly  be  equally 
effectual. 

8.  The  court  of  Pennsylvania  considered  this  subject  in 
the  case  of  Miller  v.  Miller,^  where  the  defendant  had  con- 
veyed to  the  plaintiff  a  parcel  of  land  situate  upon  a  stream, 
and  subsequently  diverted  portions  of  the  water  for  the  pur- 
pose of  irrigating  his  other  lands  lying  upon  the  same  stream. 
As  no  reference  is  made  to  any  mill,  it  is  to  be  presumed  that 
the  question  was  simply  between  two  land-holders,  where 
one  claimed  damages  for  being  deprived  of  the  natural  flow 
of  the  stream  running  through  his  land.  In  speaking  of  the 
rights  of  such  proprietors,  the  court  say :  "  The  law  re- 
quires of  the  party  that  he  should  use  the  stream  in  a  rea- 
sonable manner,  and  one  of  the  conditions  of  the  use  is,  that 
he  do  not  destroy,  or  render  useless,  or  materially  lessen  or 
affect  the  application  of  the  water  by  those  situated  above  or 
below  him  on  the  stream 

"  The  reasonableness  of  the  detention  of  the  water  by  the 
upper  proprietor,'  must  depend  on  the  circumstances  of  each 
case,  and  is  to  be  judged  of  by  the  jury."  And  they  illus- 
trate the  remark,  by  supposing  the  case  of  a  large  stream, 
where  the  diversion  for  purposes  of  irrigation  might  hardly 
be  perceptible  in  its  effects  upon  the  volume  of  the  stream ; 
and  another,  of  a  very  small  stream,  where  such  diversion 
might  absorb,  substantially,  the  whole  of  the  stream ;  in  re- 


1  Cook  V.  Hull,  3  Pick.  269.     See  also  Colburn  v.  Richards,  13  Mass.  420. 

2  Miller  v.  Miller,  9  Penn.  St.  74. 
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gard  to  which  different  rules  would  be  applied  in  determin- 
ing the  reasonableness  of  the  use.  The  only  practical  test 
which  they  suggest  is,  that  an  action  would  lie  for  a  diver- 
sion, "  whenever  so  much  of  the  volume  of  water  is  obstruct- 
ed as  to  be  plainly  perceptible  in  its  practical  uses  below." 

9.  This  reference  to  the  size  and  state  of  a  stream,  in 
determining  the  respective  rights  of  riparian  proprietors 
along  its  course,  to  apply  its  waters  for  purposes  of  irriga- 
tion, is  adopted  by  the  court  of  New  York,  also,  in  the  case 
of  Arnold  v.  Foot  ^  above  cited. 

The  action  in  that  case  was  for  diverting  and  wasting  the 
waters  of  a  spring,  which  had  previously  flowed  from  the 
defendant's  land  through  that  of  the  plaintiff's.  The  court 
say :  "  The  defendant  had  a  right  to  use  so  much  of  the  water 
as  was  necessary  for  his  family  and  his  cattle,  but  had  n® 
right  to  use  it  for  irrigating  his  meadow,  if  thereby  he  de- 
prives the  plaintiff  of  the  reasonable  use  of  the  water  in  its 
natural  channel,"  and  cite  the  language  of  Nelson,  J.,  in 
Crooker  v.  Bragg.^  When  speaking  of  the  right  to  running 
water,  he  says :  "  We  cannot  take  from  one  party  a  right  for 
the  sake  of  the  convenience  of  another." 

10.  But  the  point  is  so  fully  considered,  and  so  cle5,rly 
stated  and  illustrated  by  Shaw,  C.  J.,  in  Elliot  v.  Pitchburg 
E.  E.  Co.,  that  little  need  be  added  to  the  doctrine  there 
laid  down.  The  stream,  in  that  case,  was  a  small  one,  and 
was  fed,  in  part,  by  a  spring. 

The  defendants,  under  a  grant  from  the  owner  of  the  land, 
had  erected  a  dam  just  below  the  spring,  whereby  they 
raised  a  reservoir,  from  which,  by  means  of  pipes,  they  drew 
water  to  supply  their  engines  used  upon  their  railroad. 

The  plaintiff  owned  land  through  which  the  original 
stream  flowed ;  the  land  of  another  proprietor  intervening 
between  the  lot  in  which  was  the  dam  and  the  plaintiff's 
land.     The  action  was  for  this  diversion  by  means  of  the 

1  Arnold  v.  Foot,  12  Wend.  330.     See  ante,  chap.  3,  sect.  1,  pi.  15. 

2  Crooker  v.  Bragg,  10  Wend.  264. 
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pipes  laid  from  the  reservoir,  in  which  the  plaintiff  claimed 
to  recover,  though  he  failed  to  show  any  actual  damages 
occasioned  thereby.  But  the  court  held  that  he  could 
not  recover  unless  he  could  show  some  actual  appreciable 
damage,  because,  to  a  certain  extent,  a  right  to  divert  the 
water  for  .use  was  incident  to  the  land  on  which  the  dam 
was,  and  if  they  had  not  transcended  this,  the  defendants 
had  violated  no  right  of  the  plaintiff. 

"  This  appears,"  says  the  Chief  Justice,  "  to  have  been  a 
small  stream  of  water,  but  it  must,  we  think,  be  considered 
that  the  same  rules  of  law  apply  to  it,  and  regulate  the 
rights  of  riparian  proprietors  through  and  along  whose 
lands  it  passes,  as  are  held  to  apply  to  other  watercourses, 
subject  to  the  consideration  that  what  would  be  a  reasona- 
ble and  proper  use  of  a  considerable  stream,  ordinarily  car- 
rying a  large  volume  of  water,  for  irrigation,  or  other  simi- 
lar uses,  would  be  an  unreasonable  and  injurious  use  of  a 
small  stream  just  sufficient  to  furnish  water  for  domestic 
uses,  for  farm-yards,  and  watering-places  for  cattle 

"  The  right  of  flowing  water  is  now  well  settled  to  be  a 
right  incident  to  the  property  in  the  land.  It  is  a  right 
pui'ldci  juris,  of  such  a  character  that,  while  it  is  common 
and  equal  to  all  through  whose  land  it  runs,  and  no  one  can 
obstruct  or  divert  it,  yet,  as  one  of  the  bene|icial  gifts  of 
Providence,  each  proprietor  has  a  right  to  a  just  and  reason- 
able use  of  it  as  it  passes  through  his  land,  and  so  long  as 
it  is  not  wholly  obstructed  or  diverted,  or  no  larger  appro- 
priation of  the  water  running  through  it  is  made  than  a  just 
and  reasonable  use  of  it,  it  cannot  be  said  to  be  wrongful  or 
injurious  to  a  proprietor  lower  down.  What  is  a  just  and 
reasonable  use  may  often  be  a  difficult  question,  depending 
on  various  circumstances. 

"  To  take  a  quantity  of  water  from  a  large  running  stream 
for  agriculture  or  manufacturing  purposes  would  cause  no 
sensible  or  practicable  diminution  of  the  benefit  to  the  preju- 
dice of  a  lower  proprietor,  whereas  taking  the  same  quantity 


Sect.  2.]  RIGHTS  OF  IRRIGATION.  239 

from  a  small  running  brook,  passing  through  many  farms, 
would  be  of  great  and  manifest  injury  to  those  below  who 
need  it  for  domestic  supply,  or  watering  cattle,  and  therefore 
it  would  be  an  unreasonable  use  of  the  water,  and  an  action 
would  lie  in  the  latter  case,  and  not  in  the  former.  It  is, 
therefore,  to  a  considerable  extent  a  question  of  degree. 
Still  the  rule  is  the  same,  that  each  proprietor  has  a  right  to 
a  reasonable  use  of  it  for  his  own  benefit,  for  domestic  use 

and  for  manufacturing  and  agricultural  purposes It 

has  sometimes  been  made  a  question,  whether  a  riparian 
proprietor  can  divert  water  from  a  running  stream  for  pur- 
poses of  irrigation.  But  this,  we  think,  is  an  abstract 
question,  which  cannot  be  answered  either  in  the  affirmative 
or  negative,  as  a  rule  applicable  to  all  cases.  That  a  portion 
of  the  water  of  a  stream  may  be  used  for  the  purposes  of 
irrigating  land  we  think  is  well  established  as  one  of  the 
rights  of  the  proprietors  of  the  soil  along  or  through  which 
it  passes.  Yet  a  proprietor  cannot,  under  color  of  that 
right,  or  for  the  actual  purpose  of  irrigating  his  own  land, 
wholly  abstract  or  divert  the  watercourse,  or  take  such  un- 
reasonable quantity  of  water,  or  make  such  unreasonable 
use  of  it,  as  to  deprive  other  proprietors  of  the  substantial 
benefit  which  they  might  derive  from  it,  if  not  diverted  or 

used  unreasonably The  right  to  the  use  of  flowing 

water  is  publici  juris,  and  common  to  all  the  riparian 
proprietors  ;  it  is  not  an  absolute  and  exclusive  right  to  all 
the  water  flowing  past  their  land,  so  that  any  obstruction 
would  give  a  cause  of  action,  but  it  is  a  right  to  the  flow 
and  enjoyment  of  the  water,  subject  to  a  similar  right  in 
all  the  proprietors,  to  the  reasonable  enjoyment  of  the  same 
gift  of  Providence.  It  is  only,  therefore,  for  an  obstruction 
and  deprivation  of  this  common  benefit,  or  for  an  imreason- 
able  and  unauthorized  use  of  it,  that  an  action  will  lie. 
But  for  such  deprivation  or  unwarrantable  use  an  action 
will  lie,  though  there  be  no  actual,  present  damage." 
11.  Two   things,  however,  should  be  kept  in   mind  in 
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considering  this  subject,—  !.  That  any  diversion  of  water, 
properly  so  called,  except  for  domestic  use  or  purposes  of 
irrigation,  is  a  violation  of  the  natural  rights  of  property 
in  the  riparian  proprietors  below ;  and,  2.  As  seems  to  be 
more  than  indicated  by  the  cases  already  cited,  a  riparian 
proprietor  may  not  stop  the  flow  of  the  entire  stream  by 
a  dam,  and  pen  the  same  back  for  the  purposes  even  of 
irrigation,  if  thereby  he  substantially  deprives  other  proprie- 
tors upon  the  stream  of  the  natural  flow  thereof.  "  Whether 
or  -not,"  in  the  language  of  Harris,  J.,  in  Van  Hoesen 
V.  Coventry,  "  a  diversion  of  water  is  reasonable,  is  a  ques- 
tion not  so  much  as  mentioned  by  any  writer  or  judge. 
The  very  proposition  assumes  the  right  of  the  proprietor 
above  to  use  the  water  for  his  own  purposes  to  the  exclu- 
sion of  the  proprietor  below,  a  proposition  inconsistent  with 
the  doctrine  universally  admitted,  as  we  have  seen,  that 
all  the  proprietors  have  the  same  rights."  ^ 

12.  As  the  uses  above  spoken  of  are  not,  properly,  those 
of  servitude  or  easement  between  dominant  and  servient 
estates,  nor  is  it  easy  to  define  them  except  as  they  are 
something  gained  to  one  estate  or  lost  to  the  other  beyond 
what  naturally  belongs  to  it  of  right ;  it  may  be  well  to 
repeat,  that  the  right  of  a  riparian  proprietor,  jure  natura, 
to  divert  water  from  a  stream,  when  reduced  to  a  simple 
proposition,  seems  to  be  this.  He  may  not  do  it  for  any 
purpose  except  domestic  uses,  and  that  of  irrigating  his 
land ;  and  whether,  and  to  what  extent,  he  may  do  the 
latter  depends,  in  each  particular  case,  upon  whether  it 
is  reasonable,  having  regard  to  the  condition  and  circum- 
stances of  other  proprietors  upon  the  stream,  and  this  is 
to  be  determined,  in  all  cases  of  doubt,  by  a  jury.  But 
in  no  case  may  he  do  this  so  as  to  destroy  or  render  use- 
less or  materially  diminish  or  aflect  the  application  of  the 
water  by  the  other  proprietors.^ 

1  Van  Hoesen  v.  Coventry,  10  Barb.  518,  522. 

2  3  Kent,  Comm.  440;  approyed  and  commended  in  Embrey  v.  Owen,  6 
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13.  It  follows,  from  what  has  gone  before,  that  if  by  any 
means  a  proprietor  of  land  upon  a  stream  shall  have  ac- 
quired rights  to  the  enjoyment  of  the  water,  beyond  those 
naturally  belonging  to  the  same,  as  above  limited  and  ex- 
plained, it  must  have  been  done  at  the  expense  of  the 
right  of  some  other  proprietor,  by  grant  or  otherwise,  in 
relation  to  whose  estate  his  own  becomes  a  dominant  to 
the  other  as  a  servient  one.  In  other  words,  his  own  there- 
by gains  an  easement  while  the  other  is  subjected  to  a  ser- 
vitude. 

How  easements  may  be  acquired  by  grant  or  an  adverse 
user,  which  is  regarded  as  evidence  of  a  grant,  was  consid- 
ered in  a  former  part  of  this  work.^  But  as  this,  so  far 
as  it  is  necessary,  can  better  be  illustrated  when  treating 
of  the  rights  of  mill-owners  in  connection  with  those  of 
irrigation,  than  by  regarding  them  separately,  whatever  is 
necessary  to  be  added  upon  the  subject  of  irrigation  will 
be  placed  under  the  rights  of  mill-owners,  in  order  to  avoid 
unnecessary  repetition. 

14.  It  is  hardly  necessary  to  premise,  after  what  has  been 
said,  that  one  may  acquire  an  easement  to  divert  water, 
whether  for  irrigation  or  other  purposes,  by  grant  or  adverse 
user,  as  against  other  riparian  proprietors  below,  whether  it 
be  to  the  injury  of  the  land-owner,  as  such,  or  of  an  ex- 
isting mill  upon  the  stream.  But  he  may  not  without  a 
grant  begin  to  divert  the  water  of  a  stream  for  any  pur- 
pose, so  as  materially  to  injure  an  existing  mill,  though 
it  may  not  have  stood  for  twenty  years.^ 

Exch.  353  ;  Wood  v.  Waud,  3  Exch.  748  ;  Sampson  v.  Hoddinott,  1  C.  B.  N.  s. 
590  ;  Webb  ».  Portland  Mg.  Co.,  3  Sumn.  189,  199  ;  Piatt  v.  Root,  15  Johns. 
218  ;  Wadsworth  v.  Tillotson,  15  Conn.  366,  375  ;  Twiss  v.  Baldwin,  9  Conn. 
291,  308;  Miller  ».  Miller,  9  Penn.  St.  74;  Hetrick  w.  Deachler,  6  Penn.  St. 
32 ;  Pugh  V.  Wheeler,  5  Dev.  &  B.  50,  55,  59. 

1  Ante,  chap.  1,  sect.  4. 

2  Ward  V.  Robins,  15  Mees.  &  W.  237  ;  Arnold  v.  Foot,  12  Wend.  330,  333 ; 
Frankum  v.  Falmouth,  6  Carr.  &  P.  529  ;  Mason  v.  Hill,  5  Barnew.  &  Ad.  1  ; 
Cox  r..- Matthews,  1  Ventr.  237;  Buddington  v.  Bradley,  10  Conn.  213,  219. 
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15.  It  may  be  further  added,  that  whatever  would  consti- 
tute a  nuisance  or  injury  to  an  incorporeal  right  of  another, 
in  respect  to  the  use  or  enjoyment  of  running  water  as  an 
element,  may,  as  a  general  proposition,  grow  into  a  right  of 
adverse  enjoyment,  by  grant,  or  such  use  as  is  evidence  of  a 
grant,  and  thereby  become  an  easement  which  one  land- 
owner may  have  in  that  of  another.  And  among  the  famil- 
iar illustrations  which  have  before  been  mentioned,  are  those 
of  watering  cattle,  or  taking  water  for  culinary  or  domestic 
purposes,  at  a  spring  or  watercourse  in  another's  land,  as 
easements  belonging  to  an  ancient  messuage  in  possession 
of  him  who  claims  to  exercise  such  right.^ 


SECTION    III. 

OF  THE  USE   OF   WATER  FOR  MILLS. 

1.  Of  the  right  to  obstnict  the  flow  of  water  for  mills. 

2.  Who  may  exercise  this  right. 

3.  Definition  of  mill-site,  mill-privilege,  &o. 

4.  How  occupying  one  affects  another  mill-privilege. 
B.  Case  of  Bealey  v.  Shaw. 

6.  Effect  of  a  prior  occupation  of  a  mill-site. 

7.  Mill-owners  regarded  as  riparian  owners. 

8.  Effect  of  prior  occupation  of  mill-sites.    American  cases. 

9.  Same  subject.    English  cases. 

10.  Same  subject.    Pugh  v.  Wheeler,  &o.  / 

11.  Effect  of  parts  of  one  privilege  being  on  separate  owners'  lands. 

12.  Manner  and  extent  of  use  of  water  for  mills. 

13.  When  a  mill-dam  may  set  back-water  upon  land  of  another. 

14.  Whether  a  mill-dam  may  set  back  water  into  the  stream  above. 

15.  How  far  a  mill-dam  must  cause  actual  damage,  to  be  a  nuisance. 

16.  Mill-owner  liable,  if  he  actually  flows  beyond  the  line  of  his  land. 
11.  Mill-owner  may  not  enlarge  the  quantity  in  the  stream. 

18.  Unless  such  increase  result  from  cultivating  the  land. 

19.  What  a  mill-owner  does  not  appropriate  is  open  for  others. 

20.  Effect  of  double  ownership  of  mill  and  land  owner  on  his  rights. 

21.  Extent  of  his  right  to  the  fall  of  water  within  his  land. 

22.  When  liable  for  flowing  on  to  others'  lands.    When  this  by  ice. 

1  Manning  v.  Wasdale,  5  Adolph.  &  E.  758. 


Sect.  3.]  USE   OF   WATER   FOE   MILLS.  243 

23.  Eight  of  mill-owner  to  discharge  water  on  to  lands  below. 

24.  One  may  change  the  stream  in  his  own  land. 

25.  Mill-owners  on  the  same  stream  may  each  use  it  reasonably. 

26.  What  is  a  reasonable  use  has  reference  to  the  several  proprietors. 

27.  No  mill-owner,  as  such,  may  divert  water  of  a  stream. 

28.  How  far  the  owner  above  may  use  water  to  the  injury  of  one  below. 

29.  Of  detaining  water  by  upper  mills  to  injury  of  a  lower  one.    Cases. 

30.  How  mills  are  to  be  managed  in  reference  to  each  other. 

31.  Ownership  of  mill-privileges  in  common. 

32.  Same  rule  as  to  diversion  in  public  and  private  streams. 

33.  Lower  mills  may  avail  of  improvements  made  by  upper  ones. 

34.  Rule  as  to  diverting  water  extends  to  remote  sources  of  the  stream. 

35.  What  use  of  water  in  reference  to  mills  is  an  easement. 

36.  When  a  specific  use  is  a  measure  of  power  granted. 

37.  Of  a  grant  by  an  owner  on  one  side  to  the  owner  on  the  other. 

38.  A  use  that  would  be  a  nuisance  may  become  an  easement. 

39.  A  right  to  control  water  for  a  mill,  no  objection  to  its  use  by  land-owner. 

40.  No  adverse  right  gained  by  use,  unless  it  invades  existing  rights. 

41.  A  right  to  divert  water  may  be  gained  by  adverse  user. 

42.  What  rights  as  to  another's  land  may  be  gained  by  prescription. 

43.  One  may  gain  a  right  to  increase  his  fall  by  prescription. 

44.  Eight  of  mill-owner  to  clear  his  race  in  another's  land. 

45.  Eight  to  repair  embankments  on  another's  land. 

46.  Efiect  of  changing  form  or  use  of  a  mill  upon  its  rights. 

47.  Elfect  of  changing  the  channel  of  the  stream  as  to  mills. 

48.  A  right  to  foul  water  a  limited  one. 

49.  Degree  of  care  to  be  exercised  in  respect  to  mills. 

50.  How  far  a  mill-owner  liable  for  damage  by  freshets. 

51.  When  owner  of  mill  liable  for  water  soaking  into  other  lands. 

52.  Eemedy  which  owner  of  a  mill  has  for  obstructing  it. 

53.  Case  of  Eogers  v.  Bruce.     One  of  limited  easement. 

1.  One  of  the  most  common  instances  of  acquiring  a  right 
by  adverse  enjoyment,  is  that  of  obstructing  the  waters  of  a 
stream,  and  often  of  thereby  setting  back  water  upon  the 
land  of  another,  by  means  of  a  dam  erected  upon  the  own- 
er's land,  for  the  purpose  of  raising  a  head  of  water  for  the 
operation  of  mills  or  hydraulic  works.  If  this  is  continued 
uninterruptedly  and  adversely  for  the  term  of  twenty  years, 
the  mill-owner  acquires  thereby  an  easement,  or  right  to 
obstruct  such  stream,  or  to  flow  such  land,  to  the  extent  to 
which  it  shall  have  been  enjoyed.^ 

1  Townsend  v.  M'Donald,  14  Barb.  460,  467  ;  Hart  v.  Vose,  19  Wend.  365  ; 
Colvinj).  Burnet,  17  "Wend.  564,  567;  Wright ».  Howard,  1  Sim.  &  S.  190, 
203  ;  Hurlburt  v.  Leonard,  Brayt.  201  ;  Middleton  v.  Gregorie,  2  Kich.  631. 
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Prom  the  importance  of  hydraulic  works  of  art,  for  the 
comfort  and  convenience  of  man,  and  from  the  ordinary  ne- 
cessity there  is  of  raising  a  head  of  water  by  means  of  a 
dam,  in  order  to  create  the  power  requisite  to  operate  the 
same,  a  right  to  do  this  by  any  riparian  proprietor  is  deemed 
to  be  incident  to  the  property  in  the  land,  jure  natures,  in 
the  same  sense  as  that  of  applying  water  to  purposes  of  irri- 
gation. And  inasmuch  as  to  cause  this  obstruction  neces- 
sarily hinders  the  flow  of  a  stream,  to  a  greater  or  less  inter- 
ference with  the  enjoyment  of  the  same  by  other  mill  or  land 
owners,  the  same  rule  of  reasonableness  in  its  application 
is  applied  in  the  case  of  mills  as  in  that  of  irrigation.  And 
although  the  exercise  of  this  right,  so  long  as  it  is  confined 
within  the  limits  of  the  estate  of  the  mill-owner,  can  hardly 
be  called  a  proper  easement,  or  the  obligation  to  suffer  it  to 
be  done  be  called  a  servitude,  yet  the  rights  which  every 
mill-owner  has  to  receive  the  flow  of  water  from  a  superior 
riparian  proprietor,  and  to  discharge  the  same  upon  the  land 
of  a  lower  one,  are  spoken  of  by  courts  and  writers  as 
"  natural  servitudes  and  easements,"  although  not,  even  in 
theory,  held  by  virtue  of  any  grant  from  these  proprietors.^ 

2.  It  becomes  necessary,  in  the  first  place,  to  inquire  who 
may  avail  himself,  as  a  riparian  proprietor,  of  the  right  to 
obstruct  the  floW  of  the  waters  of  a  stream  by  a  dam  across 
the  same,  under  the  character  of  a  mill-owner  ?  Although 
a  "  mill  site,"  or  "  seat,"  or  "  privilege,"  —  for  all  these  terms 
are  in  use,  —  may  not  require  any  definite  amount  or  ca- 
pacity of  power  to  entitle  the  owner  thereof  to  exercise  the 
right  of  penning  back  the  waters  of  a  stream,  it  does  imply 
the  capacity  of  thereby  creating  sufiicient  power  by  the  fall 
of  the  water,  within  the  owner's  premises,  to  be  susceptible 
of  being  applied  to  some  useful  purpose  of  art.     One  privi- 


1  Kauffman  v.  Griesemer,  26  Penn.  St.  407 ;  Prescott  v.  Williams,  5  Mete. 
429  ;  Gould  v.  Boston  Duck  Co.,  13  Gray,  442  ;  Gary  v.  Daniels,  8  Mete.  466, 
480. 
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lege  may  be  adequate  to  carry  a  single  miU,  another  may 
put  in  motion  the  spindles  of  a  whole  village. 

3.  There  have  been  various  definitions  of  a  mill  site,  seat, 
or  privilege,  which  it  may  be  well  to  refer  to  in  this  con- 
nection. 

Thus  in  Eussell  v.  Scott  the  court  say  that  a  "  mill-seat," 
or  a  "  watercourse  suitable  for  the  erection  of  mills,"  which 
is  "  but  another  expression  for  mill  seat  or  seats,"  implies 
land  upon  which  a  mill  may  be  erected,  for  "  it  is  an  ab- 
surdity in  terms  to  say  that  a  stream  is  suitable  for  the 
erection  of  mills  upon  which  no  mill  can  be  erected."^ 

In  M'Calmont  v.  Whitaker,  Gibson,  0.  J.  says  :  "  The  wa- 
ter-power to  which  a  riparian  owner  is  entitled  consists  of 
the  fall  in  the  stream  when  in  its  natural  state,  as  it  passes 
through  his  land,  or  along  the  boundaries  of  it.  Or,  in  other 
words,  it  consists  of  the  difference  of  level  between  the  sur- 
face where  the  stream  first  touches  his  land  and  the  surface 
where  it  leaves  it."  ^ 

This  definition  is  adopted  in  terms  by  the  court  of  Illinois, 
in  Plumleigh  v.  Dawson.^ 

And  Huston,  J.,  in  the  above  cited  case,  in  applying  the 
rule  in  question,  says  :  "  To  the  lower  line  of  M'Calmont,  he 

(Whitaker)  could  dam  back  the  water,  and  no  further 

The  rule  must  be,  that  a  man  has  a  right  to  dam  back  the 
water  to  his  own  upper  line,  as  the  water  was,  and  as  tlie 
bottom  of  the  creek  was,  in  a  state  of  nature,  when  he  built 
his  dam." 

In  Van  Hoesen  v.  Coventry,*  Harris,  J.  says  :  "  The  gen- 
eral doctrine  relating  to  watercourses  is,  that  every  proprie- 
tor is  entitled  to  the  use  of  the  flow  of  the  water  in  its  nat- 


1  Eussell  V.  Scott,  9  Cow.  281 ;  Crosby  v.  Bradbury,  20  Me.  61.  See  Stack- 
pole  V.  Curtis,  32  Me.  383 ;  Jackson  v.  Vermilyea,  6  Cow.  677  ;  Moore  v. 
Fletcher,  16  Me.  63. 

2  M'Calmont  v.  Whitaker,  3  Rawle,  84,  90. 
^  Plumleigh  v.  Dawson,  1  Gilm.  544. 

*  Van  Hoesen  v.  Coventry,  10  Barb.  518,  520. 
21* 
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tiral  course,  and  to  the  momentum  of  its  fall  on  his  own 
land."  While  in  Davis  v.  Fuller  ^  the  Judge  (CoUamore) 
limits  it  by  saying :  "  No  man  can  be  said  to  have  a  mill- 
privilege  which  cannot  be  used  without  injury  to  others." 

Chancellor  Bland,  in  Binney's  case,^  undertakes  to  define 
a  "  natural  mill-site,"  by  means  of  a  diagram  in  the  form  of 
a  right-angled  triangle,  having  for  its  hypothenuse  the  line 
of  the  slope  or  descent  in  the  stream,  and  the  other  sides 
formed  by  a  horizontal  line  extending  from  the  highest  point 
in  the  stream  till  it  meets  a  perpendicular  erected  at  the  low- 
est point  in  the  slope  of  the  stream.  The  points  from  which 
the  horizontal  line  is  drawn,  and  from  which  the  perpendic- 
ular is  erected,  must  neither  of  them  transcend  the  limits  gf 
the  owner's  land,  if  it  is  intended  thereby  to  define  the 
extent  to  which  a  property  in  the  mill-site  can  be  claimed. 
The  mill-power,  as  here  represented,  is  assumed  to  be  cre- 
ated by  conducting  the  water  along  the  horizontal  line  to  the 
point  of  its  intersection  with  the  perpendicular,  and  causing 
it  to  propel  machinery  by  falling  therefrom  to  the  lowest 
point  in  the  stream,  the  horizontal  line  representing  the 
"  head-race,"  the  perpendicular  one  the  "  tail-race,"  which 
would,  of  course,  be  equal  to  the  fall  from  the  upper  to  the 
lower  points  in  the  stream.^  It  is  immaterial  what  may  be 
the  length  of  the  head-race,  or  what  that  of  the  tail-race  may 
be,  provided  it  is  high  enough  to  have  the  momentum  of 
fall  sufficient  to  propel  the  machinery  of  the  mill.  A  mill- 
site,  as  thus  described,  is  in  its  nature  an  entire  thing, 
incapable  of  division. 

In  Crittenden  v.  Field  the  grant  of  a  mill-privilege  was 
described  as  commencing  at  a  certain  rock  and  running  to 
a  certain  dam,  and  was  held  to  be  a  right  to  flow  to  the  rock, 

1  Davis  V.  Fuller,  12  Vt.  178. 

'  Binney's  case,  2  Bland,  Ch.  99,  114. 

8  "Head  and  Fall,"  as  applied  to  an  occupied  mill-privilege,  is  "the  dis- 
tance of  the  surface  of  the  vpater  above  the  dam  to  the  bottom  of  the  race-way, 
where  the  water  strikes  after  it  has  passed  the  wheels  on  which  it  operates." 
Per  Shaw,  C.  J.,  in  Bardwell  v.  Ames,  22  Pick.  333,  362. 
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and  limited  the  privilege  from  the  dam  below  to  the  rock 
above,  but  not  to  flow  above  the  rock.^ 

But  by  "  mill-privilege "  it  would  seem  that  something 
more  was  meant  than  the  quantum  of  power  applicable  to 
driving  machinery,  or  the  limits  and  bounds  within  which 
this  is  to  be  applied.  It  embraces,  also,  the  right  which  the 
law  gives  the  owner,  to  erect  a  mill  thereon,  and  to  hold  up 
or  let  out  the  water  at  the  will  of  the  occupant,  for  the  pur- 
pose of  operating  the  same  in  a  reasonable  and  beneficial 
manner.^ 

In  Bardwell  v.  Ames,  Shaw,  0.  J.,  speaking  of  what  had 
been  granted  in  that  case,  says :  "  We  think  it  was  the  whole 
of  the  water-power  and  mill-privilege  created  and  estab- 
lished by  the  artificial  works  then  created  for  the  purpose  of 
appropriating  and  applying  the  current  of  the  stream  for 
mill  purposes,  consisting  of  the  wing  dam,  the  side  dam,  the 
guard  gates,  the  pond,  reservoir,  or  general  passage  above 
the  mills,  and  the  stone  flume  " ;  showing  how  broad  a  signi- 
fication may  be  given  to  the  term  water-power  and  mill-priv- 
ilege, when  used  as  terms  of  description  in  a  grant.^ 

4.  In  whatever  terms  a  mill  site  or  privilege  may  be  (de- 
scribed, it  is  obvious  that  two  or  more  of  these  cannot  be 
occupied  upon  the  same  stream,  within  any  reasonable  dis- 
tance from  each  other,  without  the  operation  of  the  one  in 
some  measure  injuriously  afiecting  that  of  the  other.  And 
it  often  becomes  a  question  of  difficulty  to  determine  whether 
such  injury  is  the  foundation  or  not  for  an  action  at  law. 
The  mills  may  be  of  unequal  magnitude  and  capacity,  the 
one  may  require  a  less  volume  of  water  to  propel  it  than  the 
other,  or  one  may  require  the  water  of  the  stream  to  be  re- 
tained till  accumulated  in  sufficient  quantity  to  carry  the 
works  in  the  same,  and  the  other  be  thereby  delayed  while 
it  is  so  accumulating,  and,  being  incapacitated  to  use  it  all 

1  Crittenden  v.  Field,  8  Gray,  621. 

2  Gould  V.  Boston  Duck  Co.,  13  (?ray,  442,  453. 

3  Bardwell  v.  Ames,  22  Pick.  333,  355. 
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as  it  shall  then  be  discharged  by  the  upper  mill,  the  lower 
one  will  lose  the  benefit  of  the  natural  flow  of  the  stream. 
And  even  if  no  such  inequality  in  the  works  exist,  there 
must  necessarily  be  a  delay  and  obstruction,  by  the  upper 
mill,  of  the  water  flowing  to  supply  the  lower  one.  And,  on 
the  other  hand,  the  head  raised  to  work  the  lower  one  may 
set  back  so  as  to  check  or  diminish  the  rapidity  with  which 
the  water  is  discharged  from  the  tail-race  of  the  upper  one. 

Questions  of  this  kind  have  been  numerous,  and,  though 
it  is  not  intended  to  examine  them  in  detail,  it  is  desirable 
to  collect  enough  of  them  to  draw  some  general  rules  which 
may  be  of  practical  application  in  like  or  analogous  cases. 

5.  The  reader  whose  attention  has  not  already  been  called 
to  the  fact,  will  be  surprised  to  find  how  recent,  in  point  of 
time,  have  been  the  cases  which  are  now  regarded  as  the 
leading  ones  upon  this  subject,  in  England  as  well  as  in  this 
country.  Few  cases,  for  instance,  have  been  more  fre- 
quently cited  than  that  of  Bealey  v.  Shaw,  which  has  be- 
come a  leading  authority,  and  was  decided  in  1805,  and  is 
cited  here,  somewhat  at  length,  in  order  to  trace  the  course 
of  the  decisions  of  the  sevei'al  questions  which  were  raised 
in  its  discussion.  In  that  case  the  mill  of  the  defendant, 
which  was  an  ancient  one,  was  operated  by  means  of  a  dam 
and  a  sluice,  which  conducted  the  water  from  the  stream, 
and  after  having  been  used  at  his  mill,  the  same  was  dis- 
charged into  the  stream  below  the  site  of  the  plaintiff's  mill. 
The  plaintiff's  mill  had  been  in  operation  but  eight  years, 
and  was  worked  by  the  water  of  the  stream  which  was  not 
turned  into  the  sluice  of  the  defendant's  mill,  when  the 
defendant  built  a  new  dam,  enlarged  his  sluice  and  the 
works  at  his  mill,  and  took  the  whole  water  of  the  stream, 
thereby  depriving  the  plaintiff  of  all  means  of  operating  his 
mill.  And  for  this  diversion  the  action  was  brought.  It 
was  contended  that  the  defendant,  by  having  appropriated 
the  stream  to  the  purposes  of  a  mill,  might,  as  against  a 
recent  mill,  apply  as  much  water  as  he  had  occasion  to  use 


Sect.  3.]  USE  OF  WATEE  FOR  MILLS.  249 

without  being  responsible  for  so  doing.  But  this  position 
was  overruled  by  the  court.  They  held  that  twenty  years' 
exclusive  enjoyment  of  the  water  in  any  particular  man- 
ner affords  conclusive  presumption  of  right  in  the  party 
so  enjoying  it,  derived  from  grant  or  act  of  Parliament ;  in 
which,  however,  as  will  be  seen  hereafter,  the  language  of 
the  court  should  have  been  considerably  qualified.  But  that 
if  this  principle  were  applied,  it  would  not  extend  to  any 
more  water  than  had  been  used  at  the  defendant's  works  at 
the  time  of  the  erection  of  the  plaintiff's  mill.  And  Gross, 
J.  said  :  "  The  plaintiff  had  a  right  to  all  the  water  coming 
over  that  weir  (dam)  which  had  not  been  carried  off  by 
such  sluice."  And  the  rule  stated  by  Le  Blanc,  J.,  in 
which  he  substantially  agreed  with  Lawrence,  J.,  is  :  "That 
after  the  erection  of  works,  and  the  appropriation  by  the 
owner  of  the  land  of  a  certain  quantity  of  the  water  flowing 
over  it,  if  a  proprietor  of  other  land  afterwards  takes  what 
remains  of  the  water  before  unappropriated,  the  first-men- 
tioned owner,  however  he  might,  before  such  second  appro- 
priation, have  taken  to  himself  so  much  more,  cannot  do  so 
afterwards."  ^ 

6.  One  of  the  principal  points  in  this  case,  as  it  will  be 
perceived,  was  how  far  a  prior  occupation  of  a  mill-site 
gives  the  owner  and  occupant  thereof  an  exclusive  right  to 
the  control  of  the  waters  of  the  stream,  and  how  far  this 
depends  upon  the  mill,  by  which  such  occupation  is  had, 
being  an  ancient  one.  Much  discussion  has  been  had  upon 
the  subject,  nor  have  the  decisions  in  all  cases  been  the 
same. 

In  Piatt  V.  Eoot^  the  first  occupant  of  a  mill-privilege 
claimed  that  he  had,  thereby,  acquired  a  right  to  the  stream 
above  and  below  so  far  that  no  second  occupant  could  use 


1  Bealey  v.  Shaw,  6  East,  208.      See  also  Gary  u.  Daniels,  8  Mete.  466, 
477  ;  Baldwin  v.  Caskins,  10  Wend.  167  ;  Canham  v.  Fisk,  2  Crompt.  &  J.  126. 

2  Piatt  V.  Root,  15  Johns.  213.     See  Panton  ».  Holland,  17  Johns.  92. 
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or  detain  Jhe  water  thereof  to  the  least  injury  of  his  mill. 
But  this  claim,  it  will  he  perceived,  is  not  like  that  in  Bealey 
V.  Shaw,  of  having  appropriated  the  whole  waters  of  the 
stream  by  the  erection  of  a  mill,  but  that,  to  the  extent  to 
which  it  "had  actually  been  appropriated,  no  one  had  a  right 
to  interfere  with  the  undisturbed  enjoyment  thereof.  But 
such  a  right,  as  incident  to  a  prior  occupancy,  was  denied 
by  the  court.  They  adopt  the  language  of  Thompson,  J.,, 
in  Palmer  v.  Mulligan,^  that  "  the  elements  being  for  gen- 
eral and  public  use,  and  the  benefit  of  them  appropriated  to 
individuals  by  occupancy,  this  occupancy  must  be  regu- 
lated and  guarded  with  a  view  to  the  individual  right  of  all 
who  have  an  interest  in  their  enjoyment,  and  the  maxim. 
Sic  utere  tuo  ut  alienum  non  Icedas,  must  be  taken  and  con- 
strued with  an  eye  to  the  natural  rights  of  all.  Although 
some  conflict  may  be  produced  in  the  use  and  enjoyment  of 
such  rights,  it  cannot  be  considered,  in  judgment  of  law,  an 
infringement  of  the  right.  If  it  become  less  useful  to  one 
in  consequence  of  the  enjoyment  by  another,  it  is  by  acci- 
dent, and  because  it  is  dependent  on  the  exercise  of  the 

equal  rights  of  others The  erection  of  dams  on  all 

rivers  is  injurious,  in  some  degree,  to  those  who  have  mills 
on  the  same  stream  below,  in  withholding  water.     Yet  this 

had  never  been  supposed  to  afford  a  ground  of  action 

Each  one  had  an  equal  right  to  build  his  mill,  and  the  en- 
joyment of  it  ought  not  to  be  restrained  because  of  some- 
trifling  inconvenience  to  the  other."  And  they  mention 
among  these,  "  insensible  evaporation,  and  decrease  of  the 
water  by  dams,  and  the  occasional  increase  or  decrease  of 
the  velocity  of  the  current,  and  the  quantum  below."  And 
the  language  of  Livingston,  J.,  in  the  case  of  Palmer  v. 
Mulligan,  is :  "  It  becomes  impossible  to  attempt  to  define 
any  case  which  may  occur  of  this  kind.  Each  must  depend 
on  its  own  circumstances." 

1  Palmer  v.  Mulligan,  3  Gaines,  307. 
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It  may  be  stated,  as  an  unqualiiied  proposition,  that  no 
priority  of  occupation  or  use  of  water  by  a  mill-owner  upon 
a  stream  within  the  limits  of  his  own  estate  affects  the 
right  of  a  riparian  proprietor  above  to  erect  and  operate  a 
mill,  in  a  suitable  and  reasonable  manner,  upon  his  own 
land.^ 

7.  But  the  rules  applicable  to  the  question,  what  is  a  suit- 
able and  reasonable  manner  of  erecting  and  operating  one 
mill  in  reference  to  the  rights  acquired  by  priority  of  occu- 
pation by  an  existing  one,  can  best  be  limited  and  illustrated 
by  particular  cases.  That  of  Tyler  v.  Wilkinson^  has  been 
recognized  as  a  leading  one  both  in  England  and  this  coun- 
try. Speaking  of  the  rights  of  a  lower  mill-owner  upon  a 
stream.  Story,  J.  says :  "As  owners  of  the  lower  dam,  and 
the  mills  therewith  connected,  they  have  no  rights  beyond 
those  of  any  other  persons  who  might  have  appropriated  that 
portion  of  the  stream  to  the  use  of  their  mills.  That  is, 
their  rights  are  to  be  measured  by  the  extent  of  their  actual 
appropriation  and  use  of  the  water,  for  a  period  which  the 
law  deems  a  conclusive  presumption  in  favor  of  rights  of 

this  nature They  are  riparian  proprietors,  and  as  such 

are  gntitled  to  the  natural  flow  of  the  river  without  diminu- 
tion to  their  injury In  their  character  as  mill-owners, 

they  have  no  title  to  the  flow  of  the  stream  beyond  the  wa- 
ter actually  and  legally  appropriated  to  the  mills.  But  in 
their  character  as  riparian  proprietors,  they  have,  annexed 
to  the  lands,  the  general  flow  of  the  river,  so  far  as  it  has 
not  been  already  acquired  by  some  prior  or  legally  operative 
appropriation." 

8.  In  Hatch  v.  Dwight  ^  the  court  state  the  law  to  be : 
"  The  owner  of  a  mill-site  who  first  occupies  it  by  erecting 

1  Thurber  v.  Martin,  2  Gray,  394  ;  Martin  v.  Bigelow,  2  Aik.  184  ;  Gould 
V.  Boston  Duck  Co.,  13  Gray,  442,  453.  Bat  see  Wood  v.  Waud,  3  Exch.  748, 
773. 

2  Tyler  v.  Wilkinson,  4  Mason,  397,  403. 
2  Hatch  V.  Dwight,  17  Mass.  289,  296.  a'''' 
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a  dam  and  mill,  will  have  a  right  to  water  sufficient  to  work 
his  wheels,  if  his  privilege  will  afford  it,  notwithstanding  he 
may,  by  his  occupation,  render  useless  the  privilege  of  any 
one  above  or  below  him  upon  the  same  stream ;  so  if  a  site 
once  occupied  had  been  abandoned  by  the  owner." 

This  broad  doctrine,  of  the  effect  of  a  mere  priority  of  oc- 
cupation, has  been  somewhat  criticised  by  other  courts,  and 
among  them  by  that  of  Maine,  in  Butman  v.  Hussey,^ 
where,  while  it  is  affirmed  that  a  riparian  proprietor  has  a 
right  to  avail  himself  of  the  momentum  of  the  water,  and 
may  for  this  purpose  raise  a  head  of  water  on  his  own  land, 
if  he  do  not  thereby  impair  the  rights  of  other  proprietors, 
it  is  questioned  whether  the  owner  of  a  mill-privUege,  which 
had  never  been  occupied,  could  have  an  action  for  an  injury 
to  the  same  by  the  erection  of  a  dam  below ;  and  the  judge, 
Weston,  after  comparing  the  doctrine  of  Hatch  v.  D wight 
with  that  of  Tyler  v.  Wilkinson,  as  to  the  effect  of  prioiity 
of  occupation,  concludes  that  the  weight  of  authority  is  with 
the  latter,  and  that  an  exclusive  right  to  a  mill-privilege  is 
not  sustained  by  occupancy  alone,  for  a  period  less  .  than 
twenty  years. 

Whether  or  not  the  doctrine  of  Hatch  v.  D wight  may 
have  been  somewhat  affected  in  the  extent  to  which  it  was 
applied  by  the  peculiar  laws  of  Massachusetts  upon  the 
subject  of  mills,  which  will  hereafter  be  explained,  the  sub- 
ject was  deliberately  examined  by  the  court  in  Thurber  v, 
Martin,^  wherein  it  was  held  that  priority  of  occupation 
secures  to  the  first  occupant  the  exclusive  right  to  the  use 
of  the  water  to  the  extent  of  his  occupation.  But  priority 
of  use  at  any  particular  point  upon  a  stream,  however  long 
continued,  can  never  deprive  the  owner  of  the  lands  bound- 
ed on  the  same  stream,  at  any  point  above  the  mill-pond  of 


1  Butman  v.  Hussey,  12  Me.  407.     See  also  King  v.  Tiffany,  9  Conn.  162, 
168;  Omelvany  v.  Jaggers,  2  Hill,  So.  C.  634. 
^  Thurber  v.  Martin,  2  Gray,  394. 
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the  first  occupant,  of  the  right  to  have  and  enjoy  a  similar 
use  of  the  water  as  it  passes  by  his  land.  In  that  case,  the 
lower  mill  had  been  in  operation  sixty  years,  yet  the  upper 
riparian  proprietor  was  held  to  have  a  right  to  erect  and 
operate  a  mill  upon  his  own  land.  But  in  doing  so  he 
must  use  the  water  in  a  reasonable  and  proper  manner  in 
propelling  and  operating  a  mill,  suited  and  ad,apted  in  its 
magnitude  to  the  size  and  capacity  of  the  stream,  and  the 
quantity  of  water  flowing  therein.  Nor  could  he  detain  the 
water  an  unreasonable  length  of  time,  nor  discharge  it  in 
such  excessive  quantity  that  it  would  run  to  waste.  He 
must  use  the  water  in  such  a  way  and  manner  that  every 
riparian  proprietor,  at  points  further  down  the  stream,  will 
have  the  use  and  enjoyment  of  it,  substantially,  according  to 
its  natural  flow,  subject,  however,  to  such  disturbance  and 
interruption  as  are  necessary  and  unavoidable  in  and  by 
the  reasonable  and  proper  use  of  it,  for  the  operating  of  a 
mill  of  suitable  magnitude,  adapted  and  appropriate  to  the 
size  and  capacity  of  the  stream,  and  quantity  of  water  flow- 
ing therein.  And  if  any  proprietor  on  the  stream  claims 
any  special  right  to  the  use  of  the  water,  more  beneficial  to 
himself  or  burdensome  to  the  riparian  proprietors  below 
than  what  may  be  called  the  natural  or  general  right  to  the 
reasonable  use  of  the  stream,  he  must  establish  it  by  grant 
or  prescription.  The  doctrines  of  this  case  were  reaffirmed 
in  that  of  Chandler  v.  Rowland,^  and  may  be  considered  as 
the  well-settled  common  law  of  Massachusetts,  although,  as 
already  stated,  this  has  been  essentially  modified  in  some 
•  respects  by  the  statutes  of  that  State. 

The  question  as  to  the  extent  and  effect  of  appropriating 
the  waters  of  a  stream  for  mill  or  other  purposes  has  been 
discussed  in  California,  where  by  statute  those  working 
mines  are  authorized  to  divert  and  use  tile  water  of  streams 


1  Chandler  v.  Rowland,  7  Gray,  348.    See  also  Gary  v.  Daniels,  8  Mete.  478 ; 
Smith  V.  Agawam  Canal  Co.,  2  Allen,  355. 
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for  the  purpose  of  carrying  on  their  mining  operations.  In 
Ortman  v.  Dixon  ^  the  defendant  had  a  saw-mill  upon  a  water- 
course. The  plaintiff  had  a  ditch  by  which  he  took  the 
water  of  the  stream  to  his  mine-works  from  above  the  de- 
fendant's mill,  when  the  defendant  was  not  using  it  for  his 
mill.  After  this  the  plaintiff  constructed  a  second  ditch 
above  the  former  one,  whereby  the  chief  part  of  the  water 
of  the  stream  was  diverted  from  defendant's  mill.  The 
court,  in  passing  upon  the  two  rights,  concede  the  prior  right 
of  water  to  the  mill,  and,  in  determining  how  much  the  ditch- 
owner  might  divert,  say  :  "  The  measure  of  the  right  as  to 
extent  follows  the  nature  of  the  appropriation,  or  the  uses 
for  which  it  is  taken.     The  intent  to  take  and  appropriate, 

and  the  outward  act,  go  together If,  for  instance,  a 

man  takes  up  water  to  irrigate  his  meadow  at  certain  sea- 
sons, the  act  of  appropriation,  the  means  used  to  carry  out 
the  purpose,  and  the  use  made  of  the  water,  would  qualify, 
his  right  of  appropriation  to  a  taking  for  a  specific  purpose 
and  limit  the  quantity  to  that  purpose,  or  to  so  much  as  is, 
necessary  for  it.  So  if  A  erects  a  mill  on  a  running  stream, 
this  shows  an  appropriation  of  the  water  for  the  mill ;  but  if 
he  suffer  a  portion  of  the  water,  or  the  body  of  it,  after 
running  the  mill,  to  go  on  down  its  accustomed  course,  we 
do  not  see  why  persons  below  may  not  as  well  appropriate 
this  residuum  as  he  could  appropriate  the  first  use.  The^ 
truth  is,  he  only  appropriates  so  much  as  he  needs  for  the 

given  purpose He  [the  defendant]  was  entitled  to  all, 

whenever  all  was  necessary  for  the  mill ;  but  whenever  the, 
mill  did  not  need  or  could  not  use  it  for  its  operations, 
the  defendant   [plaintiff?]  could   use  it  for  his  purposes.. 

It  is  enough  to  hold  that  this  appropriation,  according. 

to  the  finding  of  facts,  was  not  an  appropriation  of  all  this 
water  as  the  property  of  the  defendant,  but  only  an  appro- 
priation of  so  much  as  was  necessary  for  the  mill,  and  that 


1    Ortman  u.  Dixon,  13  Cal.  33. 
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the  defendant,  after  the  claim  to  this  residuum  had  attached 
by  the  plaintiff's  appropriation,  could  not  enlarge  his  right 
at  the  expense  of  the  plaintiff's  rights  already  vested." 

The  doctrine  of  the  case  is  believed  to  be  in  harmony 
with  that  already  enunciated  by  the  prior  cases  above  cited. 
But  it  has  been  stated  more  at  large  perhaps  than  otherwise 
necessary,  because  of  the  peculiarity  of  the  local  laws  of 
that  State,  whereby  the  common  law,  as  to  the  rights  of 
riparian  proprietors  to  the  natural  flow  of  the  stream 
through  their  lands,  is  essentially  modified  in  favor  of  those 
carrying  on  mining  operations. 

9.  A  leading  case  from  the  English  reports,  involving 
some  of  the  questions  above  suggested,  is  tliat  of  Mason  v. 
Hill,i  decided  in  the  King's  Bench  in  1833.  The  defend- 
ant's mill,  in  that  case,  was  erected  in  1818,  that  of  the 
plaintiff  in  1823.  The  owner  of  the  land  on  which  the  lat- 
ter mill  was  erected  had  applied  the  waters  "of  the  stream 
for  more  than  twenty  years  before  1818  for  watering  his 
cattle  and  irrigating  this  land.  In  1818  the  defendant 
diverted  from  the  stream  a  part  of  the  water  of  a  spring 
which  had  previously  flowed  into  it.  And  when,  in  1823, 
the  plaintiff  erected  his  mill,  he  applied  to  the  same  the 
water  of  the  stream  that  flowed  over  the  defendant's  dam, 
and  that  part  of  the  water  of  the  spring  which  the  defendant 
had  not  diverted,  and  also  that  of  another  spring  that 
flowed  into  and  fed  the  stream.  Soon  after  this  the  defend- 
ant changed  the  site  of  his  dam  so  as  to  divert  at  all  times 
the  water  from  the  plaintiff's  mill.  The  court  considered 
the  question  of  prior  occupancy,  and  say :  "  The  position 
that  the  first  occupant  of  running  water  for  a  beneficial 
purpose  has  a  good  title  to  it,  is  perfectly  true  in  this  sense, 
that  neither  the  owner  of  the  land  below  can  pen  back  the 
water  nor  the  owner  of  the  land  above  divert  it  to  his 
prejudice And  the  owner  of  the  land  that  applies 

1  Mason  v.  Hill,  5  Bamew.  &  Ad.  \. 
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the  stream  that  runs  through  it  to  the  use  of  a  mill  newly 
erected,  or  other  purposes,  if  the  stream  is  diverted  or  ob- 
structed, may  recover  for  the  consequential  injury  to  the 

mill But  it  is  a  very  diiferent  question  whether  he 

can  take  away  from  the  owner  of  the  land  below  one  of  its 
natural  advantages,  which  is  capable  of  being  applied  to 
profitable  purposes,  and  generally  increases  the  fertility  of 
the  soil,  even  when  unapplied,  and  deprive  him  of  it  alto- 
gether by  anticipating  him  in  its  application  to  a  useful 

purpose It  appears  to  us  that  there  is  no  authority 

in  our  law,  nor,  so  far  as  we  know,  in  the  Roman  law,  that 
the  first  occupant,  though  he  may  be  the  proprietor  of  the 
land  above,  has  any  right,  by  diverting  the  stream,  to  deprive 
the  owner  of  the  land  below  of  the  special  benefit  and  ad- 
vantage of  the  natural  flow  of  the  water  therein,"  unless 
the  same  has  been  gained  by  prescription  or  grant. 

The  court,  accordingly,  held  the  defendant  liable  for  con- 
tinuing to  divert  the  water  of  the  spring,  although  he  had 
begun  to  do  so  before  the  plaintiff  had  erected  his  mill,  and 
they  applied  the  same  rule  to  the  stream  generally. 

10.  Regarded  in  its  reference  to  a  diversion  of  water, 
the  law  of  the  case  of  Mason  v.  Hill  would  probably  be 
adopted  as  the  law  of  this  country,  as  it  is  in  England.  But 
the  rules  which  are  to  govern  in  the  mode  of  exercising 
their  respective  rights  to  the  use  of  water  by  the  several 
proprietors  upon  the  same  stream  are  yet  to  be  considered. 
Before  doing  this,  however,  reference  may  be  had  to  an- 
other somewhat  leading  case,  in  which  the  rights  growing 
out  of  prior  occupancy  of  water  are  treated  of.  Ruffin,  0.  J., 
in  Pugh  v^  Wheeler ,1  uses  this  language :  "  The  defend- 
ants say  that  such  one  of  the  owners  as  may  first  apply  the 
water  to  any  particular  purpose  gains  thereby  and  imme- 
diately the  exclusive  right  to  that  use  of  the  water.    That 

1  Pagh  V.  Wheeler,  2  Dev.  &  B.  50,  55 ;  Gould  v.  Boston  Duck  Co.,  13 
Gray,  442,  450  ;  Kelly  ».  Natoma  Water  Co.,  6  Cal.  105  ;  Shreve  v.  Voorhees, 
2  Green,  Ch.  25. 
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is  true,  in  the  sense  that  any  other  proprietor  above  or 
below  cannot  do  any  act  whereby  that  particular  enjoy- 
ment would  be  impaired,  without  answering  for  the  dam- 
ages which  are  occasioned  by  the  loss  of  the  particular  en- 
joyment Whereas,  before  the  particular  application  of  the 
water  to  that  purpose,  the  damages  would  not  have  in- 
cluded that  possible  application  of  the  water,  but  been 
confined  to  the  uses  then  subsisting.  But  to  render  the 
proposition,  even  thus  far  true,  the  use  supposed  must  be 
a  legitimate  one,  that  is,  it  must  not  interfere  with  any 
previously  existing  right  in  another  proprietor ;  for  usur- 
pation does  not  justify  itself.  If  one  builds  a  mill  upon 
a  stream,  and  the  person  above  divert  the  water,  the  owner 
of  the  mill  may  recover  for  the  injury  to  the  mill,  although, 
before  he  built,  he  could  only  recover  for  the  natural  use 
of  the  water  as  needed  for  his  family  and  irrigation 

"  There  is,  therefore,  no  prior  or  posterior  in  the  use, 
for  the  land  of  each  enjoyed  it  alike  from  the  origin  of  the 
stream,  and  the  priority  of  a  particular  new  application 
or  artificial  use  of  the  water  does  not  therefore  create  the 
right  to  that  use,  but  the  existence  or  non-existence  of 
that  application,  at  a  particular  time,  measures  the  dam- 
ages incurred  by  the  wrongful  act  of  another  in  derogation 
of  the  general  right  to  the  use  of  the  water  as  it  passes 
,  to,  through,  or  from  the  land  of  the  party  complaining. 
The  right  is  not  founded  in  user,  but  is  inherent  in  the 
ownership  of  the  soil ;  and  when  a  title  by  use  is  set  up 
against  another  proprietor,  there  must  be  an  enjoyment 
for  such  length  of  time  as  will  be  evidence  of  a  grant,  and 
thus  constitute  a  title  under  the  proprietor  of  the  land." 

The  court  also,  in  another  case  in  New  York,  Merritt 
V.  Brinkerhoff,^  declared  the  law  to  be,  that  the  prior  occu- 
pancy of  a  mill-privilege  by  one  upon  a  stream  gave  him 
no  exclusive  right  to  the  undisturbed  use  of  the  water. 


^  Merritt  v.  Brinkerhoflf,  17  Johns.  306. 
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It  will  be  tmnecessary  to  dwell  any  longer  upon  the 
cases  in  which  the  doctrine  applicable  to  questions  of  pre- 
cedence of  right,  arising  from  priority  of  occupation  of 
water-power,  is  discussed,  except  as  it  may  be  to  illustrate 
the  practical  operation  of  the  doctrine.  But  thcji-reader, 
by  referring  to  other  cases  cited  below,  will  find  it  therein 
more  or  less  prominently  sustained.^ 

11.  From  the  consideration  that,  so  -far  as  a  property 
in  a  mill  site  or  privilege  is  concerned,  it  is  limited  by 
the  extent  of  ownership  of  the  land  within  which  the  fall 
of  the  water  is  contained,  and  as  the  dividing  line  between 
the  upper  and  lower  riparian  proprietor  may  so  divide  the 
fall  in  the  stream  that  but  one  part  can  be  advantageously 
appropriated,  it  may  sometimes  happen  that  the  effect  of 
a  prior  appropriation  of  water-power  in  such  case  by  one 
may  interfere  with  another  riparian  proprietor  enjoying 
what  he  originally  had  an  equal  right  to  avail  himself  of. 
And  this  will  be  found  to  have  a  more  extensive  appli- 
cation in  those  States  where,  by  statute,  one  may  go  beyond 
the  limits  of  his  own  land  in  appropriating  a  water-power 
by  a  dam  erected  wholly  or  in  part  upon  his  own  land, 
and  thus  it  may  seem  to  form  somewhat  of  an  exception 
to  the  general  rule,  as  the  same  has  been  stated  above.^ 

12.  Two  things  are  to  be  considered  in  ascertaining  the 
manner  and  extent  of  the  use  to  which  the  water  of  a 
stream  may  be  applied  in  operating  mills  thereon.     One 


1  Heath  s.  ■Williams,  25  Me.  209,  216;  Ingraham  i>.  Hutchinson,  2  Conn. 
584,  591  ;  Sherwood  v.  Burr,  4  Day,  244 ;  Sumner  v.  Tileston,  7  Pick.  198, 
203  ;  Gould  v.  Boston  Duck  Co.,  13  Gray,  442,  453  ;  Cox  v.  Matthews,  1 
Ventr.  237  ;  Rutland  v.  Bowler,  Palm.  290  ;  Frankum  v.  Falmouth,  6  Carr.  & 
P.  529  ;  Buddington  o.  Bradley,  10  Conn.  213,  219  ;  Tucker  o.  Jewett,  11 
Conn.  311,  323;  Twiss  v.  Baldwin,  9  Conn.  291,  306;  Blanchard  B.Baker, 
8  Me.  253,  269  ;  Shreve  v.  Voorhees,  2  Green,  Ch.  25  ;  Thomas  ii.  Brack- 
ney,  17  Barb.  654  ;  Davis  v.  Fuller,  12  Vt.  178;  Hoy  v.  Sterrett,  2  Watts,  327 ; 
Hartzall  v.  Sill,  12  Penn.  St.  248. 

2  M'Coy  V.  Danley,  20  Penn.  St.  85  ;  Burwell  v.  Hobson,  12  Gratt.  322 ; 
Hendrick  v.  Cook,  4  Ga.  241,  257,  265  ;  Gary  v.  Daniels,  8  Mete.  466,  477. 
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is  its  effect  upon  the  land  of  other  riparian  proprietors, 
the  otlier  is  its  effect  upon  other  existing  mills,  and  a 
third  is  sometimes  presented  in  cases  where  a  change  is 
necessary  or  has  been  made  in  the  mode  of  operating,  or 
in  the  character  of  the  mill. 

13.  It  seems  to  be  settled  that  a  mill-owner  has  a  right, 
by  means  of  his  dam,  to  swell  or  set  back  the  water  of 
the  stream,  in  its  natural  state,  to  the  line  of  the  adjoining 
riparian  proprietor,  and  to  maintain  his  dam  at  that  height, 
although  at  times  of  freshets  the  water  of  his  pond  shall 
set  back  on  to  the  land  of  such  proprietor.  If  it  were 
not  so,  it  would  not  be  possible  to  apply  the  whole  power 
of  a  mill-privilege  arising  from  the  descent  of  the  water 
within  the  land  of  the  mill-owner.^  But  by  freshets  is 
meant,  not  the  swells  of  water  in  the  stream  which  ordi- 
narily occur  periodically  at  certain  seasons  of  the  year, 
by  which  the  same  is  raised  above  the  ordinary  state  of 
the  stream  at  other  seasons,  but  extraordinary  rises  in  the 
stream  ;  and  the  language  of  the  court,  in  a  later  case 
than  the  one  last  cited,  is :  "A  flood  is  a  different  thing. 
When  it  does  come,  it  is  a  visitation  of  Providence,  and 
the  destruction  it  brings  with  it  must  be  borne  by  those 
on  whom  it  happens  to  fall."  And  they  hold  that  a  man 
may  not  erect  his  dam  so  high  as  to  set  back  water  beyond 
his  neighbor's  line,  in  "  its  natural  and  ordinary  swellings 
in  some  seasons  of  the  year."  ^ 

And  in  Rex  v.  Trafford^  it  is  maintained  that  no  man 
may  change  or  obstruct  the  flaw  of  the  water  of  a  stream 
for  his  own  benefit,  to  the  injury  of  another,  whether  it  be 
in  the  ordinary  state  of  water  while  flowing  in  a  bounded 
channel  at  all  seasons,  or  the  "  extraordinary  course  which 

1  Monongahela  NaTigation  Co.  v.  Coon,  6  Penu.  St.  379,  383.     See  Domat, 
B.  1,  Tit.  12,  §  5,  Art.  4  ;  Smith  v.  Agawam  Canal  Co.,  2  Allen,  355. 

2  M'Coy  V.  Danley,  20  Penn.  St.  85,  89.     See  also  Burwell  v.  Hobson,  12 
Gratt.  322,     See  Strout  v.  Millbridge  Co.,  45  Me.  76. 

8  Kex  V.  TraflFord,  1  Barnew.  &  Ad.  874. 
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its  superabundance  has  been  accustomed  to  take  at  particular 

seasons." 

14.  A  question  has  been  raised  and  discussed,  in  view 
of  the  general  principle  above  stated,  whether  any  riparian 
proprietor  may  have  an  action  for  damages  against  a  mill- 
owner  for  setting  back  the  water  of  a  stream  beyond  the  line 
of  such  proprietor,  without  showing  some  actual  appreciable 
damage  thereby  done  to  his  land.  The  questions  have 
chiefly  arisen  where,  though  the  water  was  not  flowed  back 
above  the  banks  of  the  stream  upon  the  adjacent  land,  the 
water  of  the  current  was  deepened,  and  more  water  re- 
mained therein  than  otherwise  would  have  been  found 
there  at  a  similar  state  of  water  in  the  stream. 

In  Garrett  v.  M'Kie  ^  the  majority  of  the  court  of  South 
Carolina  held,  that,  in  such  a  case,  in  order  to  recover,  the 
riparian  proprietor  must  show  some  appreciable  damage  as 
resulting  from  setting  back  the  water  into  the  channel  upon 
his  land.  But  a  similar  question  having  arisen  in  Georgia, 
the  court  of  that  State  disapproved  of  the  doctrine  of  Gar- 
rett V.  M'Kie,  and,  after  referring  to  several  English  and 
American  cases,  maintain  the  broad  doctrine  that  to  flow 
back  water  upon  a  man's  land  against  his  consent,  whether 
already  submerged  or  not,  is  an  injury,  and  that,  in  the 
eye  of  the  law,  every  injury  imports  a  damage,  for  which 
nominal  damages  at  least  are  recoverable  by  a  suit  at  law, 
though  he  cannot  prove  an  actual  perceptible  damage,  and 
this  would  extend  as  well  to  the  owner  of  half  as  to  the 
owner  of  the  whole  bed  of  the  stream.^  At  a  later  period, 
however,  the  court  of  the  former  State  take  occasion  to 
reaffirm  the  doctrine  of  Garrett  v.  M'Kie  to  this  extent, 
"  that  backing  within  the  channel,  from  which  no  apprecia- 
ble damage  results,  is  not  of  itself  a  legal  injury  which  will 
sustain  an  action.     The  proposition  which  thiis  we  approve, 


1  Garrett  v.  M'Kie,  1  Kich.  444. 

2  Hendrick  v.  Cook,  4  Ga.  241,  257,  265. 
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results,  we  conceive,  from  the  reasonable  use  of  water  which 
every  one  through  whose  land  it  flows  is  authorized  to  en- 
joy, considered  in  connection  with  the  necessities  of  machin- 
ery, upon  sluggish  streams,  and  in  a  flat  country."  ^ 

But  in  Ripka  v.  Sergeant,  Gibson,  C.  J.,  says  :  "  Tlie  pen- 
ning back  of  water  in  the  channel  of  a  stream  is  an  injury 
to  the  freehold,  though  the  banks  be  not  overflowed."  ^ 

15.  The  broad  and  general  language  in  which  courts  have 
spoken  of  what  would  or  would  not  be  the  ground  of  an  ac- 
tion for  theoretic  injuries,  without  actual  damage,  occasioned 
to  the  land  of  one  man  in  a  proper  and  reasonable  operation 
of  the  mill  of  another,  has  tended  to  leave  this  still  an  open 
question,  and,  like  many  other  questions  as  to  the  use  of 
water,  it  will  remain  so  until  courts  will  define,  somewhat 
more  accurately  than  some  of  them  have  hitherto  done,  the 
qualifying  limits  they  intend  to  apply  to  the  particular  cases 
when  making  use  of  general  propositions. 

Thus  it  is  said  by  Wright,  J.,  in  Waring  v.  Martin : 
"  Every  owner  of  land  over  which  a  watercourse  flows  has 
a  right  to  use  the  water,  but  he  must  use  it  without  inflict- 
ing any  substantial  injury  to  another,  or  he  is  liable,"  which 
seems  to  negative  the  idea  of  a  mere  theoretic  injury.^ 

And  in  the  cases  cited  below  it  was  held  that  one  mill- 
owner  upon  a  stream,  in  order  to  have  an  action  against  an- 
other mill-owner  for  an  alleged  injury  done  to  the  operation 
of  his  mill,  must  show  that  the  injury  was  a  practical  and 
perceptible  one.  It  would  not  be  enough  that  it  was  a  mere 
theoretical  one.* 

16.  The  above  cases,  it  will  be  perceived,  were  between 
one  mill-owner  and  another,  and  do  not  necessarily  involve 


1  Chalk  V.  M'Alily,  11  Rich.  153,  161.     See  also  Omelvany  v.  Jaggers,  2 
Hill,  So.  C.  634. 

2  Kipka  V.  Sergeant,  7  Watts  &  S.  913. 
s  Warring  v.  Martin,  Wright,  381. 

*  Thompson  v.  Crocker,  9  Pick.  59  ;  Cooper  v.  Hall,  5  Ohio,  320 ;  Shreve  ». 
Voorhees,  2  Green,  Ch.  25 ;  contra,  Ripka  v.  Sergeant,  7  Watts  &  S.  9. 
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a  determination  of  the  question  between  a  mill-owner  and 
a  riparian  land-owner  above  him.  And  the  language  of 
Hemphill,  J.,  in  Haas  v.  Choussard,  may  be  adopted  as 
correct,  that,  "  Whether  an  action  for  throwing  back  water 
will  lie  for  merely  nominal  damages,  where  there  has  been 
no  actual  injury,  is  not  free  from  doubt,  though  supported 
by  American  authorities."  ^ 

But  in  Stout  V.  M' Adams  the  court  of  Illinois  held  that 
no  one  had  a  right  to  create  an  obstruction  upon  his  own 
land,  so  as  to  set  back  water  upon  the  land  of  another  above, 
although  created  for  the  purpose  of  operating  a  mill ;  nor 
did  it  make  any  difference,  in  this  respect,  whether  there 
was  a  mill  standing  upon  the  upper  proprietor's  land  or  not.^ 
But  where  a  riparian  owner  built  a  dam  across  a  stream, 
to  create  a  fish-pond  thereby  upon  his  own  land,  but  inter- 
fered with  the  flow  of  the  stream  in  no  other  way,  it  was 
held  to  be  a  reasonable  use  of  the  water,  and  a  mill-owner 
below  had  no  cause  of  complaint  on  account  of  it,  either  at 
common  law  or  under  the  statute  as  to  mills  in  Massa- 
chusetts.^ 

17.  It  seems,  however,  to  be  well  settled,  that  a  mill- 
owner  may  not  enlarge  the  quantity  of  water  flowing  in  a 
stream  from  his  mill  through  the  land  of  a  lower  proprietor, 
by  turning  a  new  stream,  which  never  was  accustomed  to 
flow  into  the  same,  into  his  pond,  to  increase  the  capacity  of 
his  power  or  privilege.  "  The  wrong  consists,"  say  the 
court  in  Tillotson  v.  Smith,  "  in  turning  any  water  upon 

the  land  which  does  not  naturally  flow  in  that  place It 

can  make  no  difference,  if  the  water  wrongfully  turned  upon 
a  man's  land  against  his  will  flows  in  the  channel  of  an 
ancient  stream  or  in  a  course  where  no  water  flowed  before, 
if  similar  damage  results."  Nor  would  it  be  any  justifica- 
tion in  the  party  who  should  thus  turn  the  waters  of  a 


1  Haas  v.  Choussard,  17  Texas,  590.  ^  -Wood  v.  Edes,  2  Allen,  578. 

2  Stout  V.  M' Adams,  2  Scamm.  67. 
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stream  into  the  new  channel,  that  the  owner  of  the  land 
helow  was  thereby  actually  benefited.  No  one  has  a  right 
to  compel  another  to  have  his  property  improved  in  any 
particular  manner.^ 

18.  But  this  does  not  extend  to  preventing  a  proprietor 
upon  a  stream  digging  ditches,  or  doing  other  acts  in  the 
proper  cultivation  of  his  land,  though  the  effect  of  it  is  to 
increase  the  quantity  of  water  in  the  stream  in  ordinary 
times. ^ 

19.  Before  proceeding  to  the  subject  of  the  use  of  water, 
as  between  mill-owners  upon  the  same  stream,  it  may  be 
remarked,  that  it  seems  now  to  be  well  settled,  that,  if  one 
occupies  a  mill-privilege  upon  a  stream,  but  does  not  appro- 
priate and  apply  the  whole  power  or  water  of  the  stream  to 
actual  use,  he  leaves  the  unappropriated  part  open  for  occu- 
pation by  any  riparian  proprietor,  in  the  same  manner  as  if 
no  mill  had  been  erected ;  ^  however,  the  opinion  of  the 
majority  of  tlie  court  in  King  v.  Tiifany,*  and  expressions 
in  the  decision  of  Davis  v.  Fuller^  and  Heath  v.  Williams^ 
might  seem  to  conflict  with  this  position. 

The  extent  of  the  right  to  flow  in  such  cases  will  be  the 
height  to  which  a  dam  of  the  same  height  as  that  which  has 
been  sustained  for  twenty  years  would  flow,  although  some 
part  of  that  time,  by  leaking  and  want  of  repair,  the  dam  has 
not  kept  up  the  water  to  its  original  height.  The  owner  of 
the  dam  may  repair  it,  and  thereby  keep  up  the  water  uni- 
formly.^ 

1  Tillotson  V.  Smith,  32  N.  H.  90,  95  ;  Merritt  v.  Parker,  Coxe,  460 ;  Par- 
dessus,  Traits  des  Servitudes,  §§  58,  88. 

2  Williams  v.  Gale,  3  Harr.  &  J.  231 ;  Kauffman  v.  Griesemer,  26  Penn.  St. 
407  ;  Martin  v.  Jett,  12  La.  501  ;  Lattimore  v.  Davis,  14  La.  161. 

'  Mason  v.  Hill,  5  Barnew.  &  Ad.  1  ;  Gary  v.  Daniels,  8  Mete.  46G,  478  ; 
Brown  v.  Best,  1  Wils.  174;  Saunders  ».  Newman,  1  Barnew.  &  Aid.  262; 
Dagget,  X,  dissenting. 

*  King  V.  Tiffany,  9  Conn.  162. 

6  Davis  V.  Fuller,  12  Vt.  178. 

6  Heath  b.  Williams,  25  Me.  216. 

'  Jackson  v.  Harrington,  2  Allen,  243  ;  Cowell  v.  Thayer,  ,5  Mete.  253 ;  Ray 
V.  Fletcher,  12  Gush.  200. 
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20.  It  should  be  remembered,  then,  that  the  owner  of 
every  mill-privilege  may,  by  the  common  law,  hold  two 
relations  to  other  owners  of  mills  or  lands  upon  the  same 
stream,  namely,  that  of  riparian  proprietor  of  land  and  that 
of  a  mill-owner.  And,  as  it  seems,  he  may,  in  the  first  capa- 
city, maintain  an  action  at  common  law  for  acts  done  by 
other  mill-owners,  for  which  he  could  not  recover  in  a  suit 
as  mill-owner.  Thus,  as  riparian  proprietor,  he  has  a  right 
to  the  uninterrupted  natural  flow  of  a  stream,  so  far,  at  least, 
as  necessary  for  domestic  purposes,  for  drinking,  washing, 
watering  cattle,  and  the  like,  and,  in  some  cases,  for  those  of 
irrigation.^ 

21.  As  the  owner  of  a  mill-privilege,  he  has  the  right  to 
occupy  the  same,  within  the  limits  of  his  own  land,  by 
stopping  this  flow  by  means  of  dams.  And  this  right  is  as 
much  an  element  of  property  as  any  other  quality  of  the 
land  of  which  it  is  an  accident.  In  respect  to  any  ques- 
tion of  prior  appropriation,  that  must  have  regard  to  the 
quantum  of  water,  and  not  the  quantum  of  the  fall,  since 
the  latter  could  only  be  augmented  by  subtracting  from  the 
fall  belonging  to  the  proprietor  above,  by  swelling  back  the 
stream  upon  him,  or  by  appropriating  a  part  of  the  fall  of  the 
adjoining  proprietor  below,  by  deepening  the  channel  within 
his  boundary,  and  thereby  carrying  out  the  bottom  on  a 
level  to  some  point,  in  the  inclined  plane  of  the  natural  de- 
scent, lower  than  his  own  line ;  neither  of  which  he  has  a 
right  to  do.  But  as  the  fall  in  his  own  land  is  all  his  own, 
he  loses  no  part  of  what  is  left  within  that,  by  appropriat- 
ing a  portion  only  of  the  entire  fall  at  first.^ 

22.  And  it  may  be  repeated,  as  a  general  proposition, 
that,  neither  as  a  mill-owner  nor  as  a  riparian  proprietor, 
has  any  pne  a  right  to  do  any  act  in  his  own  premises, 

1  Evans  v.  Merriweather,  3  Scamm.  492;  Johns  v.  Stevens,  3  Vt.  308,  316; 
Tyler  ».  Wilkinson,  4  Mason,  395,  403. 

2  M'Calmont  v.  Whitaker,  3  Rawle,  84,  90 ;  Gould  o.  Boston  Duck  Co.,  13 
Gray,  442,  453. 
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■which  shall  cause  the  water  of  a  stream  to  flow  back  upon 
either  the  land  or  the  mill  of  a  proprietor  above.  And 
it  was  even  held  in  Davis  v.  Fuller  that  if,  by  reason  of 
a  mill-dam,  ice  accumulates  in  the  pond,  and  water  is 
thereby  caused  to  be  flowed  back  upon  an  existing  mill 
to  its  material  injury,  the  owner  thereby  becomes  liable 
in  damages.  But  this  seems  to  be  overruled  and  a  more 
reasonable  doctrine  maintained  in  Smith  v.  Agawam  Canal 
Co.,  where  it  was  held  that,  if  the  lower  dam,  in  the  ordi- 
nary stages  of  the  water,  do  not  throw  back  water  upon 
the  wheels  of  an  upper  mill,  the  owner  will  not  be  re- 
sponsible though  this  is  done  by  the  accumulation  of  ice 
when  the  stream  breaks  up,  and  though  the  upper  be  an 
ancient  mill.^ 

23.  Corresponding  to  this,  the  prior  occupant  of  a  mill- 
privilege,  who  owns  the  land  upon  both  sides  of  the  stream, 
has  a  right  to  an  unobstructed  flow  of  the  same  below  his 
mill  for  the  purpose  of  venting,  as  it  is  called  by  the  court, 
the  waters  of  his  pond  according  to  the  natural  descent 
and  course  of  the  water.  Nor  can  a  subsequent  occu- 
pant of  a  mill-site  below,  back  the  water  so  as  to  deprive 
the  first  proprietor  of  this  natural  descent  and  flow.  But, 
in  order  to  set  up  this  priority  of  right,  he  must  own  both 
sides  of  the  stream,  or  maintain  his  dam  by  the  consent 
of  the  owners  of  the  side  not  belonging  to  him.^ 

24.  It  is  competent  for  the  owner  of  a  mill-privilege,  as 
such  owner,  or  as  riparian  proprietor,  to  change  or  deepen 
the  channel  of  a  stream  within  his  own  premises,  or  the 
mode  of  applying  it  to  use,  as  often  as  he  will,  provided 
he  return  the  water  on  to  the  land  of  the  next  proprie- 


1  Cowles  V.  Edder,  4  Post.  364 ;  Tyler  v.  Wilkinson,  4  Mason,  395,  400  ; 
Gilman  v.  Tilton,  5  N.  H.  231 ;  Davis  v.  Fuller,  12  Vt.  178 ;  Blanehard  v.  Ba- 
ker, 8  Me.  253,  266 ;  Pagh  ».  Wheeler,  2  Dev.  &  B.  50 ;  Hill  v.  Ward,  2 
Gilm.  285  ;  Cary  ».  Daniels,  8  Mete.  466,  477 ;  Smith  v.  Agawam  Canal  Co., 
2  Allen,  355. 

2  Delaney  v.  Boston,  2  Harringt.  489  ;  Bliss  v.  Eice,  17  Pick.  23. 
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tor  at  its  accustomed  point,  and  do  nothing  that  materially 
affects  the  enjoyment  of  the  water  by  the  adjacent  pro- 
prietors, according  to  their  legal  rights.^ 

25.  Where  two  or  more  owners  of  mill-privileges  upon 
the  same  stream  shall  have  occupied  the  same,  as  above 
contemplated,  with  hydraulic  works  of  art,  they  have  each 
a  right  to  make  use  of  the  same  in  a  reasonable  manner, 
having  reference  to  a  like  right  in  the  other,  but  subject 
to  the  rights  of  the  riparian  proprietors  upon  the  same 
stream,  and,  as  will  be  more  fully  shown,  if  a  question 
arises  in  any  given  case  what  would  be  such  a  reasonable 
use,  it  is  to  be  referred  to  the  decision  of  a  jury.  A  large 
proportion  of  the  cases,  where  conflicting  rights  are  set  up 
by  such  mill-owners  to  the  use  of  water,  will  be  found  to 
have  been  determined  by  the  application  of  this  broad  rule 
of  what  is  a  reasonable  use  in  view  of  the  circumstances 
of  each  particular  case.^ 

26.  The  mode  and  extent  to  which  one  mill-owner  may 
use  and  apply  the  waters  of  a  stream,  as  between  him  and 
another  mill-owner,  is  not  what  would  be  reasonable  for  his 
particular  business,  but  what  is  reasonable,  having  reference 
to  the  rights  of  the  other  proprietors  on  the  stream,  without 
by  sutfh  use  materially  diminishing  it  in  quantity,  or  cor- 
rupting it  in  its  quality.  If  one  requires  more  than  this,  he 
cannot  claim  it  as  a  natural  right.  The  necessity  of  one 
man's  business  is  not  to  be  made  the  standard  of  another 
man's  rights.^ 

27.  All  the  cases  seem  to  concur  in  this,  that  no  mill- 
owner  has  a  right  to  divert  the  waters  of  a  stream,  and 

1  Norton  v.  Valentine,  14  Vt.  239  ;  Ford  v.  Whitlock,  27  Vt.  265 ;  Stein  v. 
Burden,  29  Ala.  127. 

'  Gary  D.Daniels,  8  Mete.  466;  Evans  v.  Merriweather,  3  Scamm.  492;  Beis- 
sell  y.  Scholl,  4  Dall.  211;  Chandler  ».  Howland,  7  Gray,  348;  Johns  ». 
Stevens,  3  Vt.  308,  316  ;  Hendricks  v.  Johnson,  6  Port.  472  ;  Gould  v.  Boston 
Duck  Co.,  13  Gray,  442,  450 ;  Pugh  v.  Wheeler,  2  Dev.  &  B.  50 ;  Snow  v. 
Parsons,  28  Vt.  459  ;  Parker  v.  Hotchkiss,  25  Conn.  330. 

"  Wheatley  v.  Chrisman,  24  Penn.  St.  298,  302. 
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thereby  deprive  a  lower  proprietor  of  the  benefit  thereof.^ 
And,  in  one  case,  this  was  applied  to  its  utmost  extent, 
although  the  diversion  was  made  for  the  purpose  of  enabling 
the  mill-owner  to  repair  his  works.^  But  this  does  not 
impugn  the  right  of  reasonably  detaining  the  water  by  such 
proprietor  by  shutting  down  the  gates  of  his  mill. 

28.  But  precisely  to  what  extent  the  owner  above  may 
use  the  water  for  manufacturing  purposes,  if  he  do  not 
divert  it  from  its  accustomed  channel,  does  not  seem  to  be 
very  well  defined.  In  other  words,  how  far  the  owner  above 
shall  be  allowed  to  use  the  water  of  the  stream  for  mechan- 
ical and  manufacturing  purposes,  where  such  use  may 
produce  injury  to  the  owner  below,  does  not  seem  to  be  very 
well  settled  by  any  of  the  adjudged  cases  in  England  or  this 
country.  Bach  case  depends  upon  its  own  circvimstances. 
"  The  question  of  the  reasonable  use  of  the  water  by  the 
mill-owner  above,  depending  as  it  must  upon  the  size  of  the 
stream,  as  well  as  the  business  to  which  it  is  subservient, 
and  on  the  ever- varying  circumstances  of  each  particular 
case,  must  be  determined  by  the  jury  and  not  by  the  court."  ^ 

29.  Questions  of  this  kind  have  often  arisen  where  the 
owner  of  the  upper  mill,  upon  its  first  being  put  in  opera- 
tion, has  shut  down  the  gate  and  wholly  stopped  the  water 
till  the  pond  could  fill ;  or  has  been  obliged  to  shut  down  his 
gate  and  detain  the  water  to  raise  his  pond  to  a  sufficient 
height  to  drive  his  works,  and  the  lower  mill  has  suffered 
by  reason  of  such  detention.  Such  were  the  cases  of  Hart- 
zall  V.  Sill,*  and  Hoy  v.  Sterrett,^  Hetrich  v.  Deachler,^  and 


1  Thomas  ».  Brackney,  17  Barb.  654 ;  Snow  v.  Parsons,  28  Vt.  459  ;  New- 
hall  V.  Ireson,  8  Cash.  595 ;  Sackrider  v.  Beers,  10  Johns.  241  ;  Butraan  u. 
Hussey,  12  Me.  407  ;  Judd  v.  Wells,  12  Mete.  504. 

2  Van  Hoesen  v.  Coventry,  10  Barb.  518,  520. 

8  Thomas  v.  Brackney,  17  Barb.  654,  656;  Parker  v.  Hotchkiss,  25  Conn.  321 

*  Hartzall  v.  Sill,  12  Penn.  St.  248. 

*  Hoy  T.  Sterrett,  2  Watts,  327. 

6  Hetrich  v.  Deachler,  6  Penn.  St.  32. 
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"Wheeler  v.  Ahl,i  all  of  which  were  decided  by  the  courts  of 
Pennsylvania,  and  in  all  of  which  the  idea  of  precedence 
of  right,  arising  from  priority  of  occupation,  is  discarded. 
In  the  case  of  Hoy  v.  Sterrett  the  plaintiff's  mill  had  been  in 
operation  more  than  thirty  years,  when  the  defendant  erected 
one  on  the  stream  above  him.  In  working  his  mill,  the 
defendant  often  detained  the  water  in  his  pond  for  two  days 
and  a  night  at  a  time,  for  which  the  plaintiff  brought  his 
action.  But  the  court  submitted  the  question  to  the  jury, 
under  the  instruction  that,  "  if  they  believed  the  water  was 
no  longer  detained  than  was  necessary  for  the  proper  enjoy- 
ment of  it,  as  it  passed  through  the  defendant's  land,  for  the 
use  of  his  mill,  it  was  a  damage  to  which  the  plaintiff  must 
submit." 

The  doctrine  of  this  case  was  reafi&rmed  in  Wheeler  v.  Ahl, 
where  the  owner  of  an  upper  mill  enlarged  his  works,  al- 
though to  carry  them  he  had  to  shut  down  his  gate  at 
night,  and  not  run  his  works  till  the  next  morning,  whereby 
the  water  from  his  mill  did  not  reach  the  lower  mill  till 
eight  or  nine  o'clock  in  the  day,  and  during  the  remainder 
of  the  day  more  water  was  poured  into  the  stream  from  the 
upper  works  than  could  be  used  to  advantage  by  the  lower 
mill. 

In  Hetrick  v.  Deadlier  the  plaintiff's  works  were  an  an- 
cient grist-mill,  the  defendant's  a  modern  saw-mill,  on  the 
the  same  stream.  In  operating  his  mill,  the  defendant 
sometimes  detained  the  water  from  three  to  five  days  or 
more,  and,  besides  using  the  water  for  driving  his  mill, 
applied  it  in  irrigating  his  land.  Besides  this,  he,  at  times, 
let  out  so  much  water  from  his  own  as  to  flow  the  plaintiff's 
mill.  The  court  were  urged  to  rule  that  such  a  detention 
must  necessarily  be  actionable,  as  being  a  violation  of  the 
plaintiff's  rights.  But  they  declined  so  to  do,  and  submitted 
the  question  to  the  jury,  whether  it  was  a  reasonable  deten- 

1  Wheeler  v.  Ahl,  29  Penn.  St.  98. 
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tion  of  the  water  or  not.  "  If  he  detained  it  no  longer  than' 
was  necessary  for  his  proper  enjoyment  of  it,  tlie  plaintiff 
cannot  recover,"  unless,  as  the  court  added  in  their  instruc- 
tions, the  defendant  detained  the  water  vexatiously  or  wan- 
tonly. And  the  whole  court,  in  commenting  upon  and 
approving  these  instructions,  refer,  as  a  test  of  what  may  be 
done,  to  "  the  reasonableness  of  the  detention,  depending  as 
it  must  on  the  nature  and  size  of  the  stream,  as  well  as  the 
business  to  which  it  is  subservient,  and  on  the  ever  varying 
circumstances  of  each  particular  case." 

But  in  a  case  in  Indiana,  the  oldest  of  three  mills,  and 
highest  upon  the  stream,  was  the  defendant's  oil-mill ;  the 
lowest  and  next  in  age  was  the  plaintiff's.  After  the 
latter  had  been  in  operation  fourteen  years,  the  defendant 
erected  a  saw-mill  between  the  two,  in  which  he  used  a 
different  kind  of  wheel  from  those  in  use  in  the  other  mills, 
and  which  required  a  great  deal  more  water  to  work  it. 
The  stream  did  not  furnish  a  constant  supply  of  water  to 
run  the  mills,  and  they  had  to  be  operated  by  "  gathering 
heads."  In  consequence  of  this  erection  and  mode  of  op- 
erating the  defendant's  saw-mill,  the  plaintiff  was  not  able 
to  work  his  mill  more  than  half  as  much  as  before.  The 
court  held  this  detention  of  water  by  the  defendant  unrea- 
sonable, and  ordered  it  to  be  abated,  the  wheel  being 
unsuited  to  the  stream.^ 

A  leading  case  upon  this  subject  is  that  of  Merritt  v. 
Brinkerhoff,^  where  the  plaintiff  had  a  flour-mill  situate 
below  the  defendant's  rolling  and  slitting  mill.  The  stream 
was  a  small  one,  and,  the  defendant's  danj  being  twenty-four 
feet  in  height,  he  stopped  the  entire  waters  of  the  stream, 
more  than  an  hour  at  a  time,  while  he  was  heating  his  iron, 

1  Billing  V.  Murray,  6  Ind.  324. 

2  Merritt  v.  Brinkerhoff,  17  Johns.  306,  322.  See  also  Heath  v.  Williams,  25 
Me.  209;  Twiss  u.  Baldwin,  9  Conn.  291  ;  Beissell  v.  SehoU,  4  Ball.  211  ; 
Runnels  v.  BuUen,  2  N.  H.  532 ;  Hendricks  v.  Cook,  4  Ga.  241  ;  Blanchard  ». 
Baker,  8  Me.  253,  270. 
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and  then  let  it  out  in  such  quantities  as  to  run  over  the 
plaintiff's  dam  and  be  wasted,  and  the  plaintiff's  mill  was 
stopped  from  half  an  hour  to  two  hours  daily.  The  rule 
laid  down  by  the  court,  as  governing  such  a  case,  was,  that 
the  upper  mill  might  apply  the  water  to  the  best  advantage, 
but  not  so  as  to  render  the  lower  mills  on  the  stream  useless 
or  unproductive.  The  law  will  so  hmit  this  common  right 
to  use  the  water  of  the  stream,  that  the  owners  of  the  lower 
mills  shall  enjoy  a  fair  participation  of  it,  although  the  upper 
mills  may  thereby  sustain  a  partial  loss  of  business  and 
profit.  The  upper  mill  must  not  use  the  water  in  an  un- 
reasonable manner  so  as  to  be  materially  injurious  and 
destructive  to  the  mills  below.  The  jury  found  for  the 
plaintiff,  and  the  court  sustained  the  finding. 

In  Pitts  V.  Lancaster  Mills  ^  the  defendants  erected  a  mill 
above  the  plaintiff's  ancient  mill,  and,  while  filling  their 
pond,  in  order  to  start  their  own  mill,  stopped  the  water 
and  deprived  the  plaintiff  of  the  use  of  it.  But  it  was  held 
to  be  damnum  absque  injuria,  since  the  right  to  do  this,  in  a 
reasonable  manner,  was  incident  to  the  property  in  the  mill- 
privilege  of  the  defendant. 

30.  The  subject  was  also  considered  by  the  court  in  the 
case  of  Barrett  v.  Parsons,^  and  in  Thurber  v.  Martin,^  where 
the  rules  to  be  observed  in  the  management  of  mills  upon  a 
stream  are  stated  substantially  to  be,  that  those  who  are 
lowest  upon  the  stream  must  take  the  water  subject  to  the 
previous  rights  of  those  above  them,  to  use  and  employ  it 
for  their  mills  and  works,  and  to  do  all  that  is  necessary  and 
usual  for  the  purpose  of  building  dams,  forming  mill-ponds, 
and  erecting  gates,  and  such  other  structures  and  apparatus 
as  may  be  convenient  and  proper.  But  the  owners  of  the 
upper  mills  are  bound  to  use  and  employ  the  water. in  a 
reasonable  and  proper  manner,  conformably  to  the  usages 

1  Pitts  v.  Lancaster  Mills,  13  Mete.  156. 

2  Barrett  ».  Parsons,  10  Gush.  367,  371. 
8  Thurber  ».  Martin,  2  Gray,  394. 
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and  wants  of  the  community,  and  not  inconsistent  with  a 
like  reasonable  and  proper  use  of  it  by  others  on  tlie  same 
stream  below. 

So  in  Gould  v.  Boston  Duck  Co.-^  the  court  states,  sum- 
marily, the  respective  rights  of  two  or  more  owners  of  mill- 
powers  upon  a  stream.  They  are  not  rights  to  the  natural 
flow  of  the  stream,  in  the  manner  in  which  it  originally  run, 
or,  as  if  no  mill  were  erected  upon  it,  or  to  be  worked  by  it. 
A  right  to  erect  a  dam  and  change  the  natural  mode  of  the 
flow  of  the  current  is  incident  to  the  right  of  applying  it  to 
the  working  of  mills,  and  this  right  is  common  to  every 
riparian  proprietor.  Each  must,  therefore,  esercise  his  own 
reasonable  right  with  a  just  regard  to  a  like  reasonable  use 
by  all  the  others.  In  respect  to  the  time  and  mode  of  hold- 
ing up  and  letting  down  the  water  by  mills,  so  far  as  it  is 
reasonably  incidental  to  the  use  of  the  stream  for  mill  pur- 
poses, it  is  the  right  of  the  proprietor,  and  constitutes,  in 
part,  the  mill-privilege  which  the  law  gives  him.  As  prior- 
ity of  occupation,  in  this  respect,  gives  no  priority  of  right 
to  the  use  of  the  stream,  beyond  the  actual  extent  of  such 
occupancy,  where  an  upper  mill,  though  recent,  in  the  rea- 
sonable and  proper  use  of  it,  interrupts,  in  some  measure, 
the  operation  of  the  lower  mill,  though  an  ancient  one,  the 
owner  of  the  latter  is  without  remedy,  even  though  it  were 
done  in  a  low  state  of  water  in  the  stream,  occasioned  by 
drought,  and  the  upper  mill-owner,  in  order  to  work  his 
mill,  is  obliged  to  stop  the  natural  flow  of  the  water  while 
his  pond  is  being  filled. 

The  case  cited  seems  to  furnish  a  proper  limitation  to  the 
language  of  the  courts  in  some  of  the  cases,  which  assumes 
that  a  mill-owner  has,  as  incident  to  the  same,  the  same 
right,  against  another  mill-owner,  to  the  natural  flow  of  the 
stream  as  exists  between  successive  riparian  proprietors  in 


1  Gonld  V.  Boston  Duck  Co.,  13  Gray,  442,  453.     See  also  Gary  v.  Daniels, 
8  Mete.  466  ;  Chandler  v.  Howland,  7  Gray,  348. 
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respect  to  their  respective  lands,  independent  of  any  applica- 
tion of  the  water  for  purposes  of  art.  And  among  the  cases 
where  this  appears  to  have  been  assumed  by  the  court  as 
the  law,  are  Davis  v.  Puller  ^  and  King  v.  Tiffany .^ 

31.  From  the  nature  of  property  in  the  use  of  water,  it 
may  often  happen  that  there  may  be  a  community  of  in- 
terest and  ownership  in  a  mill-privilege,  although  the  owner- 
ship of  the  land  may  be  separate,  as  where  two  adjacent 
riparian  proprietors,  each  owning  to  the  thread  of  the 
stream,  have  a  water-power  in  the  water  of  such  stream  by 
reason  of  its  descent  along  the  channel  between  where  it 
enters  upon  and  where  it  leaves  their  premises.  The  privi- 
lege becomes  operative  and  valuable  by  the  two  joining 
in  occupying  it  by  a  dam  across  the  stream ;  in  which  case 
they  become  tenants  in  common  of  the  water-power,  al- 
though each  must  apply  it  upon  his  own  individual  land. 
In  such  case,  if  either  uses  the  water  in  an  unreasonable 
manner,  to  the  injury  of  the  other,  he  would  be  liable 
therefor,  since  neither  can  wantonly  waste  the  water  to 
the  prejudice  of  the  other.  Each  owner,  in  such  case, 
would  be  bound  to  keep  his  part  of  the  dam  in  repair, 
so  long  as  he  uses  the  water  of  the  pond,  and  if  either 
ceases  to  use  it,  the  other  may  keep  the  dam  in  suitable 
repair.^ 

It  has  accordingly  been  settled,  that  if  either  mill-owner 
upon  such  common  mill-dam  have  occasion  to  repair  his  mill 
standing  upon  his  own  land,  or  the  flume  or  works  thereof, 
he  may  do  so,  and  if  he  exercises  reasonable  care  and 
diligence  in  prosecuting  the  work,  he  will  not  be  respon- 

1  See  ante,  pi.  22.     Davis  v.  Fuller,  12  Vt.  178. 

2  King  V.  Tiffany,  9  Conn.  162. 

3  Runnels  v.  BuUen,  2  N.  H.  532,  538  ;  Carver  v.  Miller,  4  Mass.  559  ;  Con- 
verse V.  Ferre,  II  Mass.  325;  Gwinneth  ».  Thompson,  9  Pick.  31;  2  Dane, 
Abr.  721  ;  Loring  v.  Bacon,  4  Mass.  575 ;  Doane  o.  Badger,  12  Mass.  65 ; 
Campbell  v.  Mesier,  4  Johns.  Ch.  334  ;  Mumford  v.  Brown,  6  Cow.  475 ; 
Binney's  case,  2  Bland,  Ch.  99,  114 ;  Bliss  v.  Rice,  17  Pick.  23,  36.  See  Pratt 
w.  Lamson,  2  Allen,  275,  286. 
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sible  to  the  other  owner  of  the  privilege,  though  by  ac- 
cident he  sustains  damage  while  such  repairs  are  being 
made.  Nor  would  the  rule  be  diiferent  even  if  the  privi- 
lege had  been  so  far  divided,  as  it  might  be,  between  them, 
that  each  had  the  exclusive  use  of  the  entire  power  every 
alternate  six  months.^ 

When  a  partition  has  been  made  of  a  water-power,  by 
assigning  to  each  of  two  or  more  joint  owners  a  right  to 
occupy  it  exclusively  for  a  certain  period,  or  it  has  been 
enjoyed  in  that  way  till  a  partition  may  be  presumed,  the 
one  who  for  the  time  being  has  a  right  to  such  use  may 
divert  the  waters  of  the  pond  for  irrigation  upon  his  own 
land,  but  not  to  continue  such  diversion  while  another  of 
the  cotenants  has  a  right  to  occupy  the  mill.^ 

Where  there  were  a  grist-mill  and  saw-mill  occupying 
a  mill-privilege  upon  one  dam  belonging  to  the  same  per- 
son, and  the  only  mills  upon  the  privilege,  and  he  granted 
one  by  the  name  of  the  saw-mill,  for  instance,  it  passed 
the  proportion  or  share  of  the  water  in  the  river  belonging 
to  such  mill,  which  was  such  proportion  of  the  whole  right 
in  the  brook  as  the  water  used  to  drive  the  mill  conveyed 
bore  to  that  used  by  the  other  mill.  But  had  there  been 
several  mills  upon  the  stream  of  different  kinds,  all  draw--, 
ing  from  the  same  level,  and  where  there  was  only  suffi- 
cient water  to  supply  the  power  necessary  to  drive  each 
mill,  a  grant  of  one  of  these  mills  would  carry  only  the 
mill  and  the  water  actually  necessary  to  drive  it.^ 

32.  The  rights  of  the  respective  mill-owners  upon  a 
stream,  in  respect  to  the  diversion  thereof,  are  the  same 
whether  the  stream  be  a  public  or  private  river.  In  neither 
case  may  the  owner  of  an  upper  mill  divert  the  water  of 
the  stream,  and  discharge  the  same  into  the  current  again 


1  Boynton  ».  Rees,  9  Pick.  528 ;  Bliss  v.  Eice,  17  Pick.  23,  38. 

2  Bliss  V.  Eice,  17  Pick.  23. 

8  Crittenden  v.  Field,  8  Gray,  621. 
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below  the  mill  of  a  lower  owner.^  Nor  may  a  lower  mill 
flow  back  upon  an  upper  one,  though  erected  upon  a 
stream  which  is  a  highway,  and,  for  maintaining  his  dam 
across  it,  he  may  be  liable  to  indictment  for  a  nuisance. 
If  liable  for  the  nuisance,  it  is  to  the  public  only,  and 
his  rights  as  a  mill-owner  may  not  be  infringed  by  an- 
other mill-owner  upon  the  stream.^  And  it  was  held  to 
make  no  difference,  in  respect  to  acquiring  a  right,  by 
prescription,  to  flow  the  land  of  another,  that  the  mill 
by  which  it  was  done  stood  upon  an  embankment  or  dam 
formed  by  a  highway  across  a  navigable  stream.^ 

33.  There  are  some  cases  where  a  lower  mill  may  acquire 
the  benefit  of  expenditures  laid  out  by  the  upper  mill-owner, 
without  being  liable  to  contribute  therefor.  Thus  if  the  up- 
per owner  increase  the  capacity  of  the  stream  for  mill  pur- 
poses, by  enlarging  the  extent  of  his  pond,  or  the  reservoirs 
which  STipply  his  mill,  the  lower  oae  has  a  right  to  avail  him- 
self of  the  benefit  of  this,  as  something  incident  to  the  owner- 
ship and  situation  of  his  mill.  Nor  would  he  be  liable  to 
any  laud-owner  above  the  upper  mill,  whose  land  was  dam- 
aged by  such  increased  flowing.*  Nor  could  the  upper  mill- 
owner,  after  having  increased  the  quantity  of  water  in  the 
stream  by  such  additional  flowing,  erect  works  between  the 
upper  and  lower  mills,  upon  his  own  land,  and  thereby  di- 
vert water  from  the  stream,  though  it  did  not  exceed  the 
quantity  which  he  had  thus  added  to  the  natural  flow  of  the 
stream.^ 

34.  In  addition  to  what  has  been  said  upon  the  subject  of 
diverting  water  from  a  stream  in  its  connection  with  the  rights 
of  mill-owners,  it  may  be  stated,  that  it  matters  not  how,  or 


1  Saekrider  v.  Beers,  10  Johna.  241. 
^  Stiles  V.  Hooker,  7  Cow.  266. 
"  Borden  v.  Vincent,  24  Pick.  301. 
*  Tourtellot  v.  Phelps,  4  Gray,  370,  376. 

5  Eddy  V.  Simpson,  3  Cal.  249.    But  see  Whittier  v.  Cocheco  Mg.  Co.,  9 
N.  H.  454  ;  post,  pi.  46,  53. 
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for  what  purposes,  such  diversion  is  made,  nor  whether  it  be 
of  tlie  waters  of  the  principal  stream,  or  a  remote  or  incon- 
siderable branch  and  feeder  thereof,  provided  such  feeder  be 
itself  a  running  natural  stream,  even  though  it  flow  under- 
ground, if  in  a  well-defined  channel.  Thus  where  one  dug 
a  large  well  upon  his  own  premises,  into  which  the  waters  of 
a  running  stream,  which  supplied  in  part  a  mill  below,  were 
withdrawn  therefrom  by  penetrating  through  the  earth  into 
the  well,  and  were  then  pumped  into  another  channel  and 
not  returned  to  the  original  stream,  and  it  was  known  when 
he  dug  the  well  that  such  would  be  the  effect,  he  was  held 
liable  to  the  mill-owner  for  such  diversion.  But  the  reader 
will  keep  in  mind  the  distinction  there  is  between  such  a 
case  as  this,  and  those  cases  to  be  hereafter  noticed,  where 
waters  percolating  through  the  earth  into  streams  have  been 
prevented  from  reaching  them  by  excavations  made  by  ripa- 
rian proprietors  on  their  own  lands,  though  to  the  injury,  of 
mills  upon  the  streams.^ 

35.  Keeping  in  mind  what  rights  are  incident  to  the  own- 
ership and  use  of  mills,  from  the  nature  of  such  property, 
the  reader  will  be  prepared  to  understand  what  are  meant 
by  easements  and  servitudes  as  applicable  to  mills  and  mill- 
privileges.  And  it  may  be  stated,  in  general  terms,  that  if 
any  land  or  mill  owner  shall  claim  a  right  to  a  different  or 
exclusive  use  of  a  stream,  or  to  use  its  waters  in  a  manner 
more  injurious  to  other  owners  upon  the  same  stream  than 
those  which  have  been  above  enumerated,  he  can  only  main- 
tain jt  by  establishing  a  claim  of  easement  in  favor  of  his 
own  as  a  dominant  estate,  over  and  upon  that  of  the  other 

^  Dickinson  v.  Grand  Junction  Canal  Co.,  7  Exch.  282,  301 ;  Broadbent  v. 
Ramsbotham,  11  Exch.  602;  Wheatley  v.  Baugh,  25  Penn.  St.  528;  Arnold 
V.  Foot,  12  Wend.  330  ;  Dudden  v.  Guardians  of  Poor,  &c.,  1  HurLst.  &  N. 
627;  Rawstron  v.  Taylor,  11  Exch.  369;  Evans  v.  Merriweather,  3  Scamm. 
492. 

"Whether  and  how  far  a  mill-owner  who  draws  his  water  from  a  natural 
pond  may  take  the  ice  that  forms  thereon,  or  prevent  others  from  doing  it,  for 
use  or  sale,  was  left  unsettled  in  the  case  of  Cummings  v.  Barrett,  10  Cush.  189. 
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owner  in  reference  to  which  it  is  to  be  exercised  as  the  ser- 
vient estate ;  and  this  right  of  easement  the  dominant  estate 
must  have  acquired  at  some  time  from  the  servient  one,  by 
grant,  or  its  equivalent,  prescription. ^ 

No  proprietor  of  land  on  the  same  stream  has  a  right,  at 
common  law,  to  divert  the  water  or  change  the  use  of  it  to 
the  injury  of  any  other  proprietor,  unless  such  right  has 
been  acquired  by  grant  or  prescription. 

Where  the  mill-owner  has,  in  fact,  exercised  the  right  of 
raising  or  diverting  the  water  by  keeping  up  his  dam  and 
flowing  the  land  of  another  for  a  period  of  twenty  years, 
without  objection  or  claim  of  damages,  it  is  evidence  of  a 
right  so  to  use  the  water  as  acquired  by  prescription  or 
grant.  But  it  is  equally  well  settled  by  the  authorities,  that 
if  any  riparian  proprietor  has,  by  means  of  a  dam,  made  a 
special  use  of  the  water  by  penning  it  up,  and  throwing  it 
back  upon  a  proprietor  above,  or  holding  it  back  from  the 
proprietor  below,  or  by  diverting  it,  and  has  so  used  the 
water  without  resistance  or  opposition  from  other  proprie- 
tors for  the  term  of  twenty  years,  he  thereby  establishes  a 
right  so  to  continue  to  iise  it  by  way  of  prescription  or  pre- 
sumed grant.^ 

36.  In  briefly  considering  what  rights  to  water-power,  in 
connection  with  mills,  may  have  been  granted  or  acquired 
by  use,  rather  by  the  way  of  illustration  than  with  a  view  of 
anything  like  a  general  discussion  of  how  easements  may 
be  acquired,  which  has  been  considered  in  a  former  part  of 
this  work,  it  may  be  stated,  that  questions  have  sometimes 
been  made,  whether  that  which  is  granted  is  a  right  to  use 

1  Wright  V.  Howard,  1  Sim.  &  S.  190;  Arnold  v.  Foot,  12  Wend.  330,  333; 
Brown  V.  Best,  1  Wils.  174  ;  Murgatroyd  v.  Robinson,  7  Ellis  &  B.  391  ;  Johns 
V.  Stevens,  3  Vt.  308,  316  ;  King  v.  Tiffany,  9  Conn.  162,  169 ;  Cary  v.  Dan- 
iels, 8  Mete.  466,  479;  Shreve  v.  Voorhees,  2  Green,  Ch.  25;  Cowell  v.  Thayer, 
5  Mete.  253. 

2  Cowell  V.  Thayer,  5  Mete.  253  ;  BoliTar  Mg.  Co.  v.  Neponset  Mg.  Co.,  16 
Pick.  246  ;  Williams  v.  Nelson,  23  Pick.  141  ;  Buddington  v.  Bradley,  10 
Conn.  213  ;  Baldwin  v.  Calkins,  10  Wend.  167. 
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such  a  measure  or  quantity  of  power  for  a  specific  purpose, 
and  none  other,  or,  by  naming  the  purpose  for  which  it  is 
conveyed,  that  is  made  a  measure  of  the  quantity  that  is 
granted,  but  with  liberty  to  use  it  for  such  purposes  as  the 
grantee  sees  fit. 

As  a  general  thing,  where  there  is  a  grant  of  sufficient 
water-power  to  carry  a  grist-mill  or  a  cotton-factory  of  such 
dimensions,  and  the  like,  it  is  construed  by  courts  to  be  the 
quantity  and  not  the  purposes  of  the  power  granted  that  is 
meant.  And  yet  it  is  competent  to  restrict  the  grant,  as  is 
often  done,  to  the  use  of  the  power  for  some  specifie  pur- 
pose or  kind  of  business,  in  which  case  any  different  use 
would  be  against  right. 

These  questions  may  arise  either  in  cases  of  grants, 
or  reservations,  and,  it  will  be  observed,  the  cases  are  not 
those  where  land,  with  a  stream  of  flowing  water,  is  grant- 
ed, or  reserved,  but  a  right  to  draw  water  or  use  a  water- 
power  independent  of  the  own^ship  of  the  bed  of  the 
stream. 

Thus  where  there  was  a  grant  of  sufficient  water-power 
to  carry  a  grist-mill  and  a  'cotton-factory  with  not  more 
than  five  thousand  spindles,  it  was  held  to  be  a  mere  meas- 
ure or  description  of  the  quantity  granted,  and  not  the  use 
to  which  it  must  be  applied.^ 

In  the  case  of  Tourtellot  v.  Phelps  the  grant  was  of  "  a 
privilege  to  draw  water  suf&cient  to  carry  a  water-wheel 
well  constructed,  with  twelve  feet  head  and  fall,  for  two  com- 
mon blacksmith's  bellows,"  and  was  held  to  be  a  measure 
of  power.     But  in  Ashley  v.  Pease  a  fulling-mill  and  other 


^  Bigelow  V.  Battle,  15  Mass.  313  ;  Tourtellot  v.  Phelps,  4  Gray,  370;  Ashley 
V.  Pease,  18  Pick.  268  ;  Hard  v.  Curtis,  7  Mete.  94,  111 ;  Whittier  v.  Cocheco 
Mg.  Co.,  9  N.  H.  454  ;  Cromwell  v.  Selden,  3  Comst.  253  ;  Bardwell  v.  Ames, 
22  Pick.  354  ;  Atkins  v.  Bordman,  2  Mete.  470  ;  Rogers  v.  Bancroft,  20  Vt.  250 ; 
Adams  v.  Warner,  23  Vt.  395,  410 ;  Eood  v.  Johnson,  26  Vt.  64,  72.  This  is 
very  clearly  and  satisfactorily  illustrated  and  explained  in  an  able  opinion  by 
Merrick,  J.,  in  Pratt  v.  Lamson,  2  Allen,  275,  283. 
24 
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mills  were  standing  upon  the  grantor's  land,  and  his  grant 
was  of  a  piece  of  land,  with  a  fulling-mill  standing  thereon, 
with  a  right  to  draw  so  much  water  as  may  be  necessary  to 
carry  and  supply  the  fulling-mill  "  which  now  stands  or  may 
hereafter  stand  on  the  same  spot,"  with  a  provision  that 
when  there  was  not  a  sufficiency  of  water,  &c.,  the  grantee 
was  to  draw,  &c.,  "  for  the  use  of  the  said  fulling-mill  or 
mills  twelve  hours  in  the  twenty-four,"  &c.  It  was  held 
to  be  a  limited  grant  of  water  to  be  applied  to  the  use  of  a 
fulling-mill  alone. 

The  case  of  Shed  v.  Leslie  ^  was  similar  in  principle  to 
that  of  Ashley  v.  Pease,  with  the  additional  circumstance 
that  the  habendum  in  the  deed  was,  "  so  long  as  he  (the 
grantee)  or  they  shall  carry  on  clothiers'  business,  in  or  near 
said  place,"  &c.  The  grant  was  held  to  be  restricted  both 
in  the  quantity  and  purposes  of  the  power  granted. 

The  case  of  Garland  v.  Hodsdon  ^  may  also  be  referred  to 
as  an  instance  of  a  limited  power  and  use  reserved,  where 
there  had  been  a  grant  of  land  upon  a  stream,  with  part  of 
a  dam  across  the  same,  with  the  right  and  privilege  in  the 
dam  and  stream  to  take  water  sufficient  for  one  fulling-mill. 
The  deed  "  reserved  for  the  use  of  the  grist-null,  or  such 
other  grist-mill  as  may  be  erected  at  the  place  where  the 
grantor's  mill  then  stood,  the  right  at  all  times  to  take  water 
sufficient  for  two  run  of  stones."  It  prohibited  the  grantee 
from  taking  the  water  "  when  the  same  shall  be  wanted  for 
the  grist-mill,"  &c.  It  was  held  to  be  a  grant  of  so  much 
power  as  would  carry  one  fulling-mill,  and  which  the 
grantee  might  use  as  he  pleased.  But  the  reservation  was 
a  limited  one,  to  be  applied  only  for  the  use  specified, 
namely,  a  grist-mill. 

Where  there  was  an  indenture  between  several  parties, 
carving  out  to  each  interests  in  a  joint  water-power,  giv- 
ing to  one  the  right  to  draw  so  many  feet,  and  another  so 

1  Shed  V.  Leslie,  22  Vt.  498.  2  Garland  v.  Hodsdon,  46  Me.  5U. 
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many  feet,  and  so  on,  with  a  provision  that,  if  it  should  be 
insufficient  at  any  time  to  supply  so  much  water,  each 
was  to  share  in  the  above  proportions  in  what  there  was  ;  it 
was  held  not  to  be  a  grant  of  a  specific  power,  but  a  grant 
of  a  certain  proportion  of  the  entire  power,  measured  by 
the  respective  quantities  mentioned.^ 

37.  If  the  owner  of  land  on  one  side  of  a  stream  grant 
to  the  owner  upon  the  opposite  side  a  right  to  extend  a  dam 
across  the  river  upon  his  bank,  it  is  prima  facie  a  grant 
thereby  of  the  sole  ownership  of  the  water-power  thereby 
created,  unless  the  deed  contain  restrictions  in  that  resp6ct. 
And,  in  the  absence  of  any  such  deed,  a  user  by  one  of  the 
owners  of  the  entire  water-power  for  the  requisite  length  of 
time  gives  him  a  prescriptive  right  to  enjoy  the  same.  Nor 
does  the  fact  that  he  has  during  this  time  used  it  for  the 
purposes  of  carrying  a  saw-mill  raise  any  presumption  that 
his  right  is  limited  to  such  a  use.^ 

So  if  one  of  two  owners  of  a  water-power,  having  separate 
mills  upon  opposite  sides  of  the  stream,  exercise  the  right  of 
the  first  use  of  the  water  at  his  mill,  when  there  is  not  suffi- 
cient for  both,  for  the  term  of  twenty  years,  he  will  thereby 
acquire  a  precedence  in  favor  of  his  own  mill,  which  will 
make  it,  as  to  the  other  mill,  the  dominant,  and  the  latter 
the  servient  estate.^ 

38.  In  determining  what  would  constitute  an  easement  in  1 
another's  land,  in  respect  to  the  use  of  water,  which  may  be  \ 
acquired  by  grant  or  adverse  use,  it  may  be  stated,  generally, 
in  accordance  with  what  has  before  been  said,  that  whatever 
would  constitute  a. nuisance  or  injury  by  one  to  the  enjoy- 
ment or  use  of  running  water  by  another,  may  grow  into  a 
right  on  the  part  of  him  who  shall  cause  such  nuisance  or 
injury,  if  done  in  the  occupation  of  his  own  premises  as  a 
dominant  estate  in  a  particular  manner,  for  twenty  years,/ 


1  Bardwell  v.  Ames,  22  Pick.  354.  '  Rogers  v.  Bancroft,  20  Vt.  250. 

"  Bliss  V.  Eice,  17  Pick.  23. 
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or  the  period  of  prescription  fixed  by  the  laws  of  the  State 
in  which  the  premises  are  situated.  Nor  is  it  necessary  that 
the  use  should  be  exercised  in  precisely  the  same  form 
during  the  whole  of  this  period,  provided  it  be  adverse, 
exclusive,  and  under  a  claim  of  right,  and  it  be  acquiesced 
in  by  the  other  party.  If  it  is  substantially  the  same  mode 
and  extent  of  use,  it  will  be  sufficient.-^ 

And  in  applying  this  doctrine  to  the  case  of  two  mills, 
where  the  dam  of  the  lower  one,  which  had  been  in  opera- 
tion eighty  years,  was  raised  so  as  to  flow  back  upon  one 
that  had  been  in  operation  forty  years,  the  court  of  Con- 
necticut held  that  the  upper  mill,  having  enjoyed  the  use  of 
the  water  in  a  particular  manner  for  fifteen  years,  the  period 
of  prescription  in  that  State,  had  acquired  a  right  to  such 
enjoyment,  with  which  a  lower  mill,  though  more  ancient, 
might  not  interfere.  Although  Gould,  J.,  in  a  dissenting 
opinion,  insisted  that  such  enjoyment  could  not  have  been 
adverse  unless  the  other  owners  upon  the  stream  had  had 
occasion  to  exercise  their  rights,  and  had  forborne  so  to  do, 
and  had  acquiesced  in  the  exercise  of  the  right  by  the  other 
party  .2 

39.  But  a  right  on  the  part  of  a  mill-owner,  acquired  by 
prescription,  to  flow  back  water,  and  control  the  stream  for 
the  use  of  his  mill,  gives  him  no  right  to  prevent  a  riparian 
proprietor  above  from  cultivating  and  making  improvements 
upon  his  land,  or  using  the  waters  of  the  stream  for  that 
purpose,  unless  he  thereby  sensibly  affects  the  rights  of  such 
miU-owner  in  the  use  of  the  water,  and  works  an  injury  to 
his  mill.^ 

1  Belknap  v.  Trimble,  3  Paige,  577,  605 ;  3  Kent,  Coram.  442 ;  Bealey  v. 
Shaw,  6  East,  208 ;  Pugh  v.  Wheeler,  2  Dev.  &  B.  50 ;  Ingraham  v.  Hutch- 
inson, 2  Conn.  584  ;  Esling  ».  Williams,  10  Penn.  St.  126  ;  Watkins  v.  Peck, 
13  N.  H.  360;  Johns  v.  Stevens,  3  Vt.  308,  315;  Lapham  ».  Curtis,  5  Vt. 
371,  380 ;  Shreve  v.  Voorhees,  2  Green,  Ch.  25;  Sherwood  v.  Burr,  4  Day,  244. 

2  Ingraham  v.  Hutchinson,  2  Conn.  584,  592,  594. 

'  Shreve  v.  Voorhees,  2  Green,  Ch.  25.  See  Bardwell  v.  Ames,  22  Pick.  354, 
356. 
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40.  Nor  does  a  mill-owner  acquire  any  prescriptive  rights 
in  respect  to  the  user  and  enjoyment  of  water  by  another 
mill,  if  the  user  by  the  first,  though  long  continued,  was  no 
invasion  of  the  rights  incident  to  the  second.^ 

41.  But  a  proprietor  upon  a  stream  may,  by  adverse  user 
and  enjoyment,  acquire  a  right  to  divert  the  water  of  a 
stream  to  the  injury  of  mill-owners  and  riparian  proprietors 
below.2  And  it  is  even  stated  in  one  case,  that "  an  absolute 
right  to  a  watercourse  may  be  acquired  by  an  uninterrupted 
possession,  use,  and  occupation,  claiming  right  thereto  ad- 
verse to  all  others."  ^ 

42.  So  one  may  acquire  a  right  by  prescription  to  flow 
the  land  of  another  by  means  of  a  dam  or  obstruction 
in  the  stream  upon  his  own  land.*  And,  because  a  right 
to  create  a  permanent  obstruction  in  a  stream  and  water- 
course may  be  acquired  by  user,  it  was  held  that  one  who 
had  a  right  to  a  watercourse  for  purposes  of  navigation, 
might  maintain  an  action  for  creating  an  obstruction 
therein,  although  he  had  suffered  it  to  become  clogged  by 
the  deposit  of  mud  in  it,  and  to  remain  so  for  sixteen 
years.^ 

So  one  may  acquire  a  prescriptive  right  to  foul  and 
corrupt  the  waters  of  a  stream,  while  carrying  on  a  business 
upon  its  banks  which  has  that  effect,  as  is  the  case  with  that 
of  tan-yards,  working  of  ores  or  minerals,  and  various  kinds 
of  manufactures,  and  chemical  works.® 


1  Parker  v.  Hotchkiss,  25  Conn.  321,  330. 

2  Arnold  v.  Foot,  12  "Wend.  330;  Wright  v.  Howard,  1  Sim.  &  S.  190; 
Mason  v.  Hill,  5  Barnew.  &  Ad.  1  ;  Newton  v.  Valentine,  14  Vt.  239  ;  Bealey 
V.  Shaw,  6  East,  208  ;  Camphell  v.  Smith,  3  Halst.  140 ;  Middleton  v.  Gregorie, 
2  Rich.  630. 

'  Rogers  v.  Page,  Brayt.  169  ;  s.  c.  Ibid.  201. 

*  Hurlbut  V.  Leonard,  Brayt.  201. 

'  Bower  v.  Hill,  1  Bing.  N.  c.  549.   See  also  Hendrick  v.  Cook,  4  Ga.  241,  261. 

«  Moore  v.  Webb,  1  C.  B.  n.  s.  673  ;  Wright  v.  Williams,  1  Mees.  &  W.  77  ; 
Carlyon  v.  Lovering,  1  Hurlst.  &  N.  784  ;  Wood  v.  SutcliiFe,  8  Eng.  L.  &  Eq. 
217. 

24* 
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So  where  the  owner  of  an  upper  mill  had  enjoyed  the 
privilege  of  throwing  cinders  and  scoriae,  created  in  his 
business,  into  the  stream,  which  floated  down  the  same  and 
filled  it  up  so  as  to  hinder  the  operation  of  a  lower  mill, 
and  had  done  this  adversely  to  the  lower  mill  for  more 
than  twenty  years,  reckoned  from  the  time  when  it  began 
to  be  injured  thereby,  it  was  held  that  a  right  to  continue 
the  same  was  thereby  acquired  in  favor  of  such  upper  mill.i 

The  same  rule  substantially  holds  in  cases  where  there  is 
necessarily  a  greater  or  less  deposit  of  foreign  substances 
in  a  stream,  when  using  its  waters  for  piirposes  of  art,  such^ 
as  saw-dust  from  a  saw-mill,  bark  from  a  tan-yard,  soap 
from  a  manufactory,  and  the  like.  So  far  as  this  is  reason- 
able, it  may  be  done  with  impunity,  though  it  occasions 
some  loss  or  inconvenience  to  the  owners  of  the  mills  or 
lands  below.  If  it  essentially  impairs  the  use  of  the  water 
below,  it  would  be  deemed  to  be  unreasonable  and  unlaw- 
ful. This  may,  moreover,  depend  upon  the  size  and  nature 
of  the  stream ;  for  what  would  be  a  serious  injury  upon 
one,  might  be  of  immaterial  consequence  upon  another.^ 
But  a  right  thus  to  foul  or  encumber  a  stream  may  be 
acquired  to  any  extent  by  an  adverse  user  for  the  requi- 
site period  of  time.^ 

43.  Corresponding  to  the  right  which  may  be  gained  by 
adverse  user,  to  increase  the  head  of  water  at  one's  mill 
by  raising  the  pond  thereof  so  as  to  flow  the  land  of  an- 
other, is  that  of  increasing  the  fall  by  deepening- the  bed 
of  the  stream  below  the  mill  and  beyond  the  line  of  the 
mill-owner's  land.  If  by  doing  this,  and  so  placing  his 
wheel  as  to  make  use  of  such  increased  fall,  he  shall  have 
enjoyed  the  benefit  thereof  the  requisite  period  of  time, 
he  may  acquire  a  right  to  continue  it  as  a  servitude  on 

1  Murgatroyd  o.  Eobinson,  8  Ellis  &  B.  391  ;  Ingraham  v.  Hutchinson,  2 
Conn.  591  ;  per  Gotdd,  J.     See  Carlyon  v.  Levering,  1  Hurlst.  &  N.  784. 

2  Snow  V.  Parsons,  28  Vt.  459. 

8  Jones  V.  Crow,  32  Penn.  St.  398,  406. 
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the  lower  estate,  and  an  easement,  in  respect  to  which  his 
is  the  dominant  estate.-' 

44.  Partly  from  the  necessity  there  is,  in  order  to  make 
use  of  a  mill-privilege,  that  the  water  used  in  operating 
a  mill  should  flow  freely  from  the  same,  and  partly  from 
its  ordinarily  being  incident  to  the  ownership  of  an  ease- 
ment that  the  same  should  be  kept  in  a  condition  to  be 
used  by  the  owner  of  the  estate  to  which  it  belongs,  it 
follows  that  a  mill-owner,  whenever  it  is  necessary  to  clear 
out  the  tail-race  or  channel  by  which  the  water  is  dis- 
charged from  his  mill,  may  do  so,  though,  in  order  to  ac- 
complish it,  he  is  obliged  to  go  upon  the  land  of  another, 
doing  no  more  injury  to  such  proprietor's  land  than  is  ne- 
cessary.^ 

45.  So  if  there  be  an  embankment  in  another's  land,  by 
means  of  which  the  water  is  retained  in  a  mill-pond,  and 
the  same  break  away  or  require  repairs,  by  reason  of  the 
lawful  use  of  the  waters  of  the  pond,  the  mill-owner  may 
go  upon  the.  land  where  such  embankment  stands  and  re- 
pair it. 

But  if  he  had  broken  the  same  by  raising  his  head  of 
water  higher  than  he  had  a  right  to  do,  he  could  not  justify 
going  upon  such  land  to  repair  the  embankment.^ 

46.  When  a  right  to  use  or  apply  water,  in  any  particu- 
lar manner,  or  to  a  •  certain  extent,  has  been  acquired, 
either  as  incident  to  the  land,  or  by  grant  or  prescription, 
it  will  not  be  lost  or  impaired  by  the  mere  change  in  the 

.mode  of  using  it,  provided  such  change  do  not  materially 
affect  the  rights  of  other  persons.  Otherwise  there  could 
be  no  improvements  made  in  the  application  of  machinery 


1  Townsend  v.  M'Donald,  14  Barb.  460. 

2  Prescott  V.  Williams,  5  Mete.  429  ;  Preseott  v.  White,  21  Pick.  341  ;  Bris- 
bane «.  O'Neall,  3  Strobh.  348;  Doane  ».  Badger,  12  Mass.  65;  KaufFman  r. 
Griesemer,  26  Penn.  St.  407 ;  Darlington  v.  Painter,  7  Penn.  St.  473 ;  Peter 
V.  Daniel,  5  C.  B.  568,  578,  579  ;  11  Toallier,  Droit  Civil  Pranfais,  449. 

8  Pessenden  ».  Morrison,  19  N.  H.  226. 


284  THE  LAW  OF  EASEMENTS  AND   SEEVITUDES.        [Ch.  ni. 

or  the  useful  arts.  The  question  in  such  cases  is,  whether 
the  alteration  is  of  the  substance  or  the  mere  quality  of 
the  tiling.^  One  of  the  cases  illustrating  this  point  is  Hale 
V.  01droyd,2  ^here  one  for  agricultural  purposes  had  ac- 
quired by  long  usage  a  right  to  receive  the  flow  of  certain 
surplus  water  of  a  stream  into  a  pond  in  his  land,  and, 
having  filled  that,  dug  three  small  ones.  The  proprietor 
above  stopped  the  flow  of  the  water  to  these,  but  it  was 
held  that  the  owner  of  the  pond  had  not  thereby  lost  his 
right  to  have  the  flow  of  the  water. 

This  qiiestion  has  been  raised,  more  frequently  than  upon 
other  grounds,  upon  changes  made  in  substituting  wheels 
of  a  different  size  or  construction,  or  in  the  nature  of  the 
business  carried  on  in  the  works  upon  the  stream. 

Thus  in  Luttrell's  case,^  where  one  prescribed  for  a  grist- 
mill or  fulling-mill,  he  might  sustain  it  by  proving  either ; 
and  a  change  of  a  mill  from  a  grist-mill  to  a  fulling-mill 
did  not  impair  the  rights  belonging  to  the  same,  if  no  prej- 
udice thereby  arose  to  other  owners,  by  diverting  or  ob- 
structing the  water. 

In  Saunders  v.  Newman  *  the  plaintiff's  mill  was  an  an- 
cient one,  for  operating  which  he  had  substituted  a  large  for 
a  small  wheel,  but  placed  the  same  upon  the  original  level 
of  the  former  one,  and  it  actually  took  less  water  to  carry 
it  than  the  former  one.  The  defendant,  an  owner  of  a  mill 
below  the  plaintiff's,  altered  his  works  so  that  by  their  opera- 
tion he  interfered  with  the  operation  of  the  plaintiff's  mill, 
and  claimed  a  right  to  do  so,  inasmuch  as  the  plaintiff  had 
not  acquired  a  right  to  maintain  his  present  wheel.     But 

1  Luttrell's  case,  4  Rep.  86 ;  Allan  v.  Gomme,  11  Adolph.  &  E.  759. 

2  Hale  V.  Oldroyd,  14  Mees.  &  W.  789. 

8  Luttrell's  case,  4  Kep.  86  ;  Johnson  v.  Rand,  6  N.  H.  22  ;  Bnllen  v.  Run- 
nels, 2  N.  H.  255;  Blanchard  v.  Baker,  8  Me.  253;  Allan  v.  Gomme,  II 
Adolph.  &  E.  759. 

*  Saunders  v.  Newman,  1  Barnew.  &  Aid.  257,  262  ;  Buddington  v.  Bradley, 
10  Conn.  213,  219  ;  Merritt  v.  Parker,  Coxe,  460,  463. 
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the  court  held  that  the  plaintiff  had  not,  by  this  change, 
lost  the  right  to  have  the  water  flow  from  his  mill  as  for- 
merly, and  might  apply  it  in  such  manner  as  he  pleased, 
provided  it  did  not  prejudice  the  rights  already  acquired  by 
the  lower  mill.  "  The  defendant,  therefore,"  says  Hol- 
royd,  J.,  "had  no  right  to  use  the  water,  in  this  case,  after 
the  erection  of  the  plaintiff's  mill,  in  a  different  manner 
than  it  had  been  accustomed  to  be  used  before,  for,  at  all 
events,  by  that  act  the  plaintiff  appropriated  to  himself  the 
water  flowing  in  that  particular  way." 

It  has  accordingly  been  held,  that,  where  one  had  acquired 
a  right  to  draw  water  for  a  mill  standing  upon  an  ancient 
dam,  he  might  cease  to  use  the  water  at  that  place,  and 
draw  it  by  gg,tes  to  operate  a  mill  upon  another  site  below, 
provided  he  did  not  increase  the  quantity  so  drawn.  "  It 
is  immaterial,"  say  the  court,  "  to  the  plaintiff  at  what 
spot  the  defendants  apply  the  water  to  a  wheel,  or  what 
machinery  that  wheel  turns,  so  long  as  they  do  not  exceed 
their  rights  in  the  quantity  they  use."  ^ 

In  the  above  action,  the  defendants  drew  their  water 
through  a  gate  at  one  end  of  a  dam,  on  the  other  end  of 
which  the  plaintiff  had  a  mill.  They  used  the  water  some 
three  miles  below  this  dam.  But  they  had,  by  artificial 
reservoirs,  increased  the  quantity  in  the  stream  above  this 
dam  at  their  own  expense,  and  in  dry  times  drew  so  much 
of  this  extra  quantity  of  water  that  .the  plaintiff  lost  the 
benefit  of  it  at  his  mill,  though  he  had  the  usual  and 
natural  supply  ordinarily  running  in  the  stream  at  such 
times.  For  this  he  brought  his  action,  and  it  was  held  that 
the  defendants  had  a  right  to  use  this  additional  supply  of 
water  as  they  did,  for  the  benefit  of  their  mills.^ 

In  King  v.  Tiffany,^  which  has  already  been  referred  to, 
the  plaintiffs  erected  their  mill  in  1802 ;   the  defendants 

1  Whittier  v.  Cocheco  Mg.  Co.,  9  N.  H.  454. 

2  But  see  ante,  pi.  33.     See  Rogers  v.  Bruce,  17  Pick.  184 ;  post,  pi.  53. 
"  King  V.  Tiffany,  9  Conn.  162. 
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theirs,  below  the  plaintiffs',  in  1818,  and  raised  their  head  of 
water  so  high  that,  when,  in  1832,  less  than  fifteen  years  (the 
period  of  prescriptive  right  in  Connecticut)  after  the  erec- 
tion of  the  defendants'  dam,  the  plaintiffs  put  a  new  wheel 
into  their  mill,  and  placed  the  same  lower  than  the  former 
one,  it  was  obstructed  by  the  back-water  of  the  defendants' 
pond.  The  majority  of  the  court  held  that  the  plaintiffs 
had  a  right  thus  to  change  their  wheel,  theirs  being  a  prior 
mill,  and  that  the  act  of  the  defendants  in  keeping  up  their 
pond  to  the  obstruction  thereof  was  against  right. 

The  opinion  of  Dagget,  J.  in  favor  of  the  defendants, 
under  such  circumstances,  seems  to  be  more  in  accordance 
with  the  modern  notions  of  courts  upon  the  law  of  the  case. 

So  a  mill-owner  may  adopt  improved  machinery  in  his 
mill,  which  takes  less  water  to  carry  it,  than  that  in  use  be- 
fore, although  the  effect  of  this  may  be  to  keep  a  higher 
state  of  water  in  his  pond.  So  he  may  change,  at  his  pleas- 
ure, the  point  at  which  the  power  is  applied,  as,  for  instance, 
he  may  draw  the  water  on  to  his  wheel  from  the  top  instead 
of  the  bottom  of  the  flume.^ 

But  this  right  to  change  the  machinery  in  a  mill,  even  by 
adopting  that  of  an  improved  character,  may  be  limited  by 
its  effect  upon  other  mills ;  as  where  the  defendant  erected  a 
saw-mill  upon  a  stream  just  above  the  plaintiff's,  and  intro- 
duced into  it  machinery  which  required  so  little  water  to 
carry  it,  that  what  was  discharged  from  his  wheel  was  in- 
sufficient to  carry  the  mill  of  the  plaintiff  to  advantage,  it 
was  held  that  it  was  an  injury  to  the  plaintiff  for  which  he 
might  sustain  an  action.^ 

And  where  the  introduction  of  new  machinery  into  one 
mill  is  a  nuisance  to  another,  it  is  no  justification  that  the 
mill  in  which  it  is  used  is  an  ancient  one.  In  respect  to  the 
use  of  such  machinery,  it  is  a  new  mill.^ 


1  Cowell  V.  Thayer,  5  Mete.  253.  ^  Wentworth  v.  Poor,  38  Me.  243. 

'  Simpson  V.  Seavey,  8  Me.  138. 


Sect.  3.]  USE  OF  WATER  FOE  MILLS.  287 

Nor  is  it  a  defence  to  the  owner  of  an  upper  mill  for  ob- 
structing the  natural  flow  of  the  stream,  to  the  injury  of  a 
mill  below,  that  the  owner  of  the  lower  mill  had  changed 
his  works  so  as  to  require  more  than  his  accustomed  supply 
of  water,  or  had  changed  the  mode  of  applying  the  water .^ 

47.  The  owner  of  a  watercourse,  as  has  heretofore  been 
stated,  may  change  the  course  of  a  stream  through  his  own 
land,  provided  he  does  not  thereby  diminish  the  beneficial 
use  of  the'  water  to  the  adjacent  proprietors.  So  he  may 
change  the  same  back  to  its  original  channel,  unless  other 
proprietors,  having  a  right  to  the  use  of  the  water,  have 
been  led  by  such  original  change  to  expend  money  in  order 
to  enjoy  the  benefit  of  the  same,  in  its  new  channel,  and 
would  be  injured  by  such  second  change.  By  suffering 
them  to  expend  money  upon  their  premises,  in  reference  to 
the  new  channel,  as  if  it  were  to  be  a  permanent  one,  he 
dedicates  it  to  their  use,  in  its  then  state  and  condition.^ 

So  if  a  new  channel  has  been  found  for  the  current  of  a 
stream,  and  the  riparian  proprietors  have  enjoyed  it  in  that 
condition  for  twenty  years,  they  thereby  gain  a  right  to  its 
use,  nor  can  the  land-owner  change  it  again,  against  their 
consent.^ 

The  grantee  of  a  mill  would  have  no  right  to  have  the 
course  of  the  stream  .from  the  same  over  another's  land 
changed  into  a  new  place.  But  it  would  be  otherwise  if 
the  water  by  natural  means  changed  its  course  and  found 
a  new  channel.* 

48.  If  one,  having  gained  a  right  to  foul  the  water  of  a 
a  stream  by  carrying  on  a  trade  upon  its  banks  by  which  a 


'  Buddington  v.  Bradley,  10  Conn.  213  ;  Johnson  v.  Lewis,  13  Conn.  303 ; 
Cox  V.  Matthews,  1  Ventr.  237  ;  Merritt  v.  Parker,  Coxe,  4.'J8. 

2  Ford  V.  Whitlock,  27  Vt.  265 ;  Norton  v.  "Valentine,  14  Vt.  239  ;  Wood- 
bury V.  Short,  17  Vt.  387  ;  Devonshire  v.  Eglin,  7  Eng.  L.  &  Eq.  39  ;  s.  o.  U 
Bear.  530 ;  Townsend  v.  M'Donald,  14  Barb.  460. 

'  Delaney  v.  Boston,  2  Harringt.  489. 

'  Miller  D.  Bristol,  12  Pick.  550. 
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certain  quantity  of  fouling  matter  is  discharged  into  it, 
increase  his  works,  and  thereby  increase  the  quantity  of 
such  matter  discharged,  he  will  be  responsible  to  the  pro- 
prietors below  for  sUch  increase.  And  Cresswell,  J.  re- 
marked, "  If  a  man  goes  on  increasing  the  use  every  year, 
he  has  not,  actually,  used  the  stream  for  the  whole  period 
in  the  manner  he  claims,"  which  remark  was  applicable  to 
the  English  statute  of  prescription  .^ 

49.  In  order  to  treat  this  subject  with  anything  like  com- 
pleteness, the  mode  of  using  and  managing  water-power  for 
operating  mills  should  be  noticed,  in  order  that  a  line  may 
be  drawn  between  what  would  be  a  legitimate  use  and  what 
ought  to  be  resisted  by  other  proprietors,  if  they  would 
prevent  a  mill-owner  acquiring  rights  as  against  them,  by 
prescription,  as  well  as  to  ascertain  what  might  be  done 
in  defending  against  such  adverse  user. 

What  a  mill-owner  may  or  ought  to  do  in  the  management 
of  his  dam  and  mill,  and  keeping  the  same  in  repair,  often 
varies  with  the  variant  circumstances  of  the  different  cases. 

Thus,  if  there  were  no  other  mill  upon  the  stream,  and 
he  were  to  suffer  his  dam  to  go  to  decay,  and  the  water  of 
his  pond  to  escape  by  its  breaking  away,  it  might  afford  no 
cause  of  action  to  other  proprietors  upon  the  stream,  who,  if 
they  had  had  mills  standing  thereon,  to  be  thereby  damaged 
or  endangered,  might  have  an  action  for  such  negligence,  or 
want  of  care.  A  miU-owner,  in  other  words,  is  bound  to 
use  reasonable  care  and  diligence  in  keeping  his  dam  and 
works  safe  and  in  proper  repair,  and  is  responsible  if,  by 
want  of  such  care  and  diligence,  a  mill-owner  below  is 
injured.  But  if  a  mill-dam  breaks,  or  other  damage  to  a 
lower  mill  result  from  inevitable  accident  to  the  upper  mill, 
the  owner  of  the  mill  causing  the  damage  is  not  responsible 
therefor.  In  Delaware  there  is  a  statute  requiring  notice  to 
be  given  by  an  upper  mill-owner,  to  those  below  him  upon 

1  Moore  v.  Webb,  1  C.  B.  n.  s.  673. 
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the  stream,  of  any  extraordinary  discharge  of  water,  wheth- 
er by  accident  or  intentionally  on  the  part  of  the  upper 
owner.-^ 

50.  A  question  somewhat  analogous  to  that  of  damages 
occasioned  by  an  extraordinary  flood  in  a  stream  by  the 
breaking  away  of  an  upper  dam,  is  that  of  damages  occa- 
sioned to  an  upper  mill,  in  times  of  freshets  or  high  floods 
in  the  stream,  by  the  water  being  prevented  by  a  lower 
dam  from  subsiding  as  it  otherwise  would  have  done.  The 
question  supposes  such  lower  dam  so  constructed  as  not  to 
occasion  any  back-water  upon  the  upper  mill  in  any  ordinary 
state  of  the  stream.  Some  of  the  cases  seem  to  hold  that 
the  lower  mill-owner  would  be  responsible  to  the  upper  one 
for  such  injury.  Other  cases  would  only  hold  him  responsi- 
ble for  an  injury  caused  by  flowing  back  the  water  in  its 
usual  state,  or  in  such  freshets  as  usually  and  periodically 
occur,  and  which  the  mill-owner  ought  to  have  regarded 
in  erecting  his  dam. 

In  Pugh  V.  Wheeler  ^  the  language  of  the  court  was  : 
"  One  has  the  right  at  no  time  to  prevent  the  water  flowing 
from  the  land  of  the  proprietor  above  as  it  has  usually  done, 
more  than  the  proprietor  above  has  the  right  .to  divert  the 
stream  so  as  to  prevent  it  from  flowing  to  him  below."  And 
they  held  the  party  responsible  for  such  temporary  obstruc- 
tion, the  difference  between  a  permanent  and  occasional  ob- 
struction being  only  in  the  amount  of  damages.  And  in  the 
case  of  Thompson  v.  Crocker  ^  the  court  appear  to  recognize 
the  right  of  an  upper  mill-owner  to  maintain  an  action  for 
having  his  mill  obstructed  "  during  freshes,"  where  the 
damage  "  was  caused  when  the  water  was  unusually  high," 
if  his  mill  had  sustained  any  actual  perceptible  damage  in 
consequence  of  the  erection  of  the  defendant's  dam. 

1  Lapham  v.  Curtis,  5   Vt.  371,  381 ;  M'llvaine  v.  Marshall,  3  Harringt.  1  ; 
Ross  V.  Horsey,  3  Ibid.  60 ;  Soule  v.  Kussell,  13  Mete.  436. 

2  Pugh  V.  Wheeler,  2  Dev.  &  B.  50,  53. 
'  Thompson  v.  Crocker,  9   Pick.  59. 
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The  court  do  not  in  either  of  the  above  cases  seem  to 
have  considered  the  distinction  which  some  of  the  cases 
make  between  freshes  ordinarily  or  periodically  occurring 
and  those  extraordinary  floods  which  sometimes  occur  in 
streams,  which  no  foresight  can  anticipate  or  guard  against, 
consistently  with  the  reasonable  use  of  the  several  privileges 
upon  a  stream. 

Thus  in  China  v.  Southwick  one  was  authorized  to  erect 
a  dam,  but  not  so  high  as  to'flow  or  injure  a  certain  bridge. 
After  the  erection  of  the  dam,  by  reason  of  extraordinary 
rains  and  high  winds,  the  water  flowed  back  and  injured  the 
bridge,  whicli  it  would  not  have  done  had  it  not  been  for  the 
dam.  Tlie  court  held  that  the  owner  of  the  dam  was  not 
responsible,  the  true  doctrine  being,  "  causa  propinqua  non 
remota  spectatur."  ^ 

In  Smith  v.  Agawam  Canal  Co.,  just  cited,  the  defend- 
ants erected  a  dam  below  the  plaintiff's  ancient  mill, 
which  only  occasioned  damage  to  the  plaintiff's  works  at 
certain  times,  when,  upon  the  breaking  up  of  the  ice  in  the 
stream,  it  was  stopped  by  the  defendants'  dam,  and  by  being 
piled  up,  stopped  the  flow  of  the  water,  and  set  it  back 
upon  the  plaintifi"'s  works.  It  was  held  to  be  a  consequence 
too  remote  to  be  charged  upon  defendants'  dam.  The  gen- 
eral principle  stated  is :  "  Eiparian  proprietors  may  erect 
and  maintain  dams  on  their  own  lands  across  streams,  to 
raise  a  head  of  water  for  the  working  of  mills,  without  be- 
ing liable  for  consequences  which  are  casual,  remote,  and 
uncertain."^ 

51.  A  peculiar  case  may  be  noticed  in  this  connection,  in 
which  a  party,  injured  by  the  act  of  another,  was  held  to  be 
remediless,  because  it  was  incident  to  a  lawful  act  on  the 
part  of  the  latter.     In  Pixley  v.  Clark  the  defendant  had 


1  China  v.  Southwick,  12  Me.  238 ;  Smith  ».  Agawam  Canal  Co.,  2  Allen, 
355. 

2  Smith  V.  Agawam  Canal  Co.,  2  Allen,  355. 
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purchased  of  the  plaintiff  a  strip  of  land  along  a  stream, 
upon  which  he  erected  a  mill  and  dam,  and  raised  a  head 
of  water.  Upon  this  strip  of  land,  and  adjacent  to  the 
plaintiff's  land,  he  erected  an  embankment  for  the  purpose 
of  thereby  raising  the  water  in  his  pond.  The  effect  of  this 
was  found  to  be,  that  the  water,  when  thus  raised,  perco- 
lated through  the  natural  banks  of  the  stream,  and  reached 
the  plaintiff's  land  and  injured  it.  But  inasmuch  as  the 
defendant's  embankment  was  properly  constructed,  and  he 
had  a  right  to  erect  it  on  his  own  land,  and  thereby  to  raise 
a  head  of  water  for  the  use  of  his  mill,  the  adjacent  land- 
owne]^  was  without  remedy  for  the  indirect  and  consequen- 
tial damages^  thereby  resulting  to  him.^ 

52.  Though  the  remedy  which  one  has  whose  right  of 
easement  is  invaded,  as  well  as  what  one  may  do  to  guard 
against  encroachments  which,  if  continued,  may  grow  into 
easements,  are  treated  of  in  another  part  of  this  work,  it 
may  be  proper  to  refer,  in  this  connection,  to  one  or  two 
eases  more  especially  applicable  to  mills. 

Ordinarily,  if  one  wrongfully  flows  back  water  upon  the 
mill  of  another  by  an  obstruction  placed  by  him  in  the 
stream  within  his  own  land,  or  prevents  the  flow  of  water 
to  such  mill,  the  owner  thereof  may  enter  upon  the  land  of 
the  party  causing  this  obstruction,  and  remove  it.^  But 
there  is  often  a  difficulty  in  knowing  when  this  may  be 
applied,  for  there  are  cases  where,  from  the  peculiar  nature 
of  the  ownership,  if  a  mill-owner  is  injured  by  the  acts  of 
another,  he  must  resort  to  an  action  at  law,  or  process  in 
equity  for  redress.  In  one  case  it  was  held  that,  where  the 
upper  proprietor  turned  a  second  stream  into  the  one  natu- 
rally flowing  through  his  land,  and  thereby  threw  more 
water  than  naturally  flowed  in  such  stream  into  the  cur- 

1  Pixley  V.  Clark,  32  Barb.  268. 

"  Hodges  V.  Raymond,  9  Mass.  316;  Baten's  case,  9  Rep.  54  b  ;  Colbum  ». 
Richards,  13  Mass.  420;  Langford  v.  Owsley,  2  Bibb.  215;  Dyer  v.  Depui,  5 
Whart.  584  ;  Heath  v.  Williams,  25  Me.  295  ;  Bemis  v.  Clark,  11  Pick.  452. 
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rent  in  another's  land  below,  the  latter  had  a  right  to  stop 
such  extra  flow,  before  reaching  his  land,  and,  if  necessary 
in  order  to  do  it,  might  stop  the  stream  altogether,  without 
subjecting  himself  to  an  action  in  favor  of  the  one  who 
caused  the  diversion.^ 

But  where  of  two  mill-owners  upon  opposite  ends  of  a 
dam,  and  drawing  water  from  the  same  pond,  one  had  a 
right  to  the  exclusive  use  of  the  water  when  insufficient  to 
carry  both  mills,  and  the  other,  in  violation  of  this  prece- 
dence of  right,  continued  to  draw  water  when  insufficient  to 
supply  both  mills,  it  was  held  that  the  former  mill-owner 
had  no  right  to  create  a  permanent  obstruction  to  the  flow 
of  the  water  to  the  other  mill  in  order  to  ti^rn  the  same 
towards  his  own.^  It  is,  however,  the  duty  of  the  one  hav- 
ing the  subordinate  right  to  take  notice,  and  not  to  draw 
the  water  when  there  is  a  deficiency  in  quantity  for  both. 
But  if  he  continues  to  draw  in  such  a  state  of  water,  the 
other  party  may  enter  upon  his  premises  and  stop  the  pas- 
sage of  the  water  to  his  mill,  subject,  however,  to  the  duty 
of  removing  such  obstruction  as  soon  as  there  is  again  suf- 
ficient for  both  mills.^ 

53.  A  case  of  a  qualified  right  to  stop  another  in  the  use 
of  the  water  of  a  stream,  not  very  analogous,  it  is  true,  to 
those  above  stated,  was  where  a  mill-owner  had  acquired, 
by  use,  a  right  to  maintain  a  dam  and  flume  on  another's 
land,  and  thereby  controlling  the  waters  of  a  pond  which 
served  as  a  reservoir  for  his  mill  below.  The  owner  of  the 
land,  having  erected  a  mill  on  his  own  land,  raised  the  dam 
to  a  much  greater  height,  and  much  increased  the  head  of 
water,  and  proceeded  to  draw  from  the  same,  discharging 
it  into  its  accustomed  channel  running  to  the  lower  mill.  It 
was  held  that  the  lower  mill-owner  had  no  right  to  obstruct 

1  Per  Kinsey,  C.  J.,  Merritt  v.  Parker,  Coxe,  460  ;  Tillotsou  v.  Smith,  32  N. 
H.  90,  95  ;  Pardessus,  TraiM  des  Servitudes,  <j  88. 
^  Curtis  V.  Jackson,  13  Mass.  507. 
'  Sumner  v.  Foster,  7  Pick.  32. 
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him  in  drawing  the  water  in  the  pond  as  low  as  the  surface 
of  the  former  pond.'^ 

It  need  only  be  added,  that,  as  the  law  aims  to  provide  an 
adequate  remedy  for  every  legal  injury,  there  is  often  an 
election  of  remedies  for  a  person  suffering  by  the  wrongful 
interference  with  his  rights  as  a  mill  or  riparian  owner. 


SECTION    IV. 

OF  BIGHTS  IN  ARTIFICIAL  WATERCOURSES. 

1.  Two  classes  of  artificial  watercourses  defined. 

2.  Distinction  between  natural  and  artificial  watercourses.  ■ 

3.  Case  of  Arlswright  v.  Gell.     Owner  may  stop  the  latter. 

4.  The  owner  of  artificial  watercoiirse  may  not  foul  the  water. 

6.  Case  of  Wood  v.  Waud.    One  cannot  claim  the  water  on  another's  land. 

6.  Case  of  Greatrex  v.  Hayward.    Stopping  drains  on  one's  own  land. 

7.  Case  of  Magor  v.  Chadwiolj.    Case  of  fouling  an  artificial  stream. 

8.  Same  rules  not  applicable  to  natural  as  to  artificial  watercourses. 

9.  Of  acquiring  an  easement  in  an  artificial  watercourse. 

10.  An  artificial  watercourse  in  another's  land  an  incorporeal  right. 

11.  Cases  of  right  to  enter  and  clear  watercourses. 

12.  Easement  of  discharge  of  water  upon  another's  land. 

13.  Adverse  use  of  artificial  watercourse  gains  an  easement. 

14.  Parol  license  to  use  land,  &c.  revocable. 

15.  What  are  easements  in  natural  and  artificial  watercourses. 

16.  How  far  they  difler  in  this  respect. 

17, 18.  When  artificial  may  acquire  the  properties  of  natural  streams. 

19.  Effect  of  laying  an  aqueduct  from  a  spring  to  a  dwelling-house. 

20.  Effect  of  water  flowing  artificially  twenty  years  through  one's  land. 

21.  One  having  an  easement  in  water  cannot  enlarge  it  at  will. 

22.  Of  effect  of  changing  the  course  of  an  artificial  watercourse. 

23.  When  one,  having  changed  a  watercourse,  is  estopped  to  change  it. 

24.  Case  of  Middleton  ».  Gregoire.    One  having  no  right  to  abandon  his  dam. 

25.  Case  of  Lefevre  v.  Lefevre.    Change  of  direction  of  watercourse. 

26.  Of  change  in  a  stream  by  natural  causes,  and  its  effect, 

1.  The  watercourses  thus  far  spoken  of  have  been  such 
as  exist  by  nature,  and  it  has  been  of  the  use  and  appro- 


1  Rogers  v.  Brace,  17  Pick.  184.     See  Whittier  ».  Coeheco  Mg.  Co.,  9  N.  H. 
454 ;  ante,  pi.  46. 
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priation  of  the  water  flowing  in  these,  in  connection  with 
the  riparian  ownership  of  the  land  through  which  they  flow, 
that  it  has  been  attempted  to  systematize  and  embody  the 
rules  by  which  they  are  governed. 

It  is  proposed,  in  the  next  place,  to  consider  watercourses 
which  are  artificial  in  their  original  construction,  and  to 
point  out  wherein  the  law  as  to  easements  and  servitudes, 
connected  therewith,  differs  from  that  of  those  connected 
with  natural  streams  of  water,  as  they  relate  to  irrigation,  ' 
the  operation  of  mills,  or  otherwise. 

These  may  naturally  be  divided  into  two  classes,  first, 
where  the  supply  of  the  watercourse  is  itself  created  by  art, 
and  second,  where  new  and  artificial  channels  are  made  to 
serve,  in  whole  or  in  part,  the  purposes  of  natural  conduits 
of  water  flowing  upon  or  issuing  from  the  earth. 

2.  Tlie  first  great  distinction  between  natural  and  ai-tifi- 
cial  watercourses  is,  that  while  the  use  of  the  one  is  inci- 
dent to  the  ownership  of  the  land  itself  in  which  it  exists, 
that  of  the  other  may  exist  merely  as  an  easement  in  such 
land,  belonging  to  another  than  the  owner  of  the  land.  And 
the  distinction  between  the  two  classes  of  artificial  water- 
courses may  be  generally  stated  to  be,  that  if  the  supply  of 
water  be  artificially  created,  as  well  as  the  course  in  which 
it  is  made  to  flow,  no  property  like  that  of  a  perpetual 
easement  can  be  acquired  in  the  water  by  the  use  thereof, 
especially  if  the  original  purposes  of  its  creation  were  tem- 
porary in  their  nature,  whfle  if  the  artificial  course  be 
a  substitute  for  a  natural  one,  in  conducting  the  flow  of  a 
permanent  stream  of  water,  an  easement  in  the  case  of  such 
water  may  be  acquired  by  the  owner  of  the  land  through 
which  it  passes,  by  an  enjoyment  thereof  for  a  requisite 
period  of  time. 

This  proposition,  as  well  as  what  is  meant  by  creating  an 
artificial  supply  for  a  watercourse,  and  by  creating  it  for 
purposes  temporary  in  their  nature,  can  best  be  illustrated 
by  a  few  recent  English  cases,  which  it  will  be  necessary  to 
state  at  considerable  length. 
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3.  The  first  of  these  is  Arkwriglit  v.  G-ell,^  decided  in  the 
Court  of  Exchequer  in  1839.  In  that  case  it  appeared  that, 
as  early  as  1705,  the  proprietors  of  certain  mines  then  in 
operation  made  arrangements  with  certain  persons  to  drain 
tliese  mines  of  water,  by  a  "  sough,"  as  it  was  called,  which 
had  its  outlet  in  the  land  of  a  third  person.  The  water 
from  the  mines  flowed  through  this  land  into  a  natural 
stream,  upon  which,  in  1772,  the  plaintiff  erected  a  manufac- 
tory, and  enjoyed  the  use  and  benefit  of  the  stream  thus 
enlarged  till  1825,  when  the  defendants,  being  also  owners 
of  other  mines  connected  with  those  drained  by  the  first 
sough,  made  an  arrangement  with  the  latter  owners,  but  for 
the  benefit  of  the  defendants,  to  construct  a  new  sough 
which  should  enter  the  mines  at  a  lower  level,  and  drain 
them.  The  effect  of  this  was  that  the  water  from  the 
mines  no  longer  flowed  into  the  first  sough,  and  the  plain- 
tiff lost  so  much  of  what  had  been  thereby  supplied  for 
operating  his  mill.  At  his  request,  a  barrier  was  placed  in 
the  second  sougli  which  prevented  this  diversion  of  this 
water  till  1836,  when,  in  order  to  test  his  right  to  claim  it 
as  appurtenant  to  his  mill,  the  present  action  for  such  diver- 
sion was  brought. 

The  court  did  not  sustain  the  action,  and  held,  among 
other  reasons,  that  what  the  plaintiff  had  been  thus  enjoy- 
ing was  not  a  natural  watercourse,  but  a  supply  created 
by  another  person  under  whom  the  plaintiff  did  not  claim, 
and  who  had  created  it  for  his  own  benefit  to  enable  him 
to  work  his  mines ;  that,  though  the  plaintiff  had  enjoyed 
the  flow  of  the  water  for  such  a  length  of  time,  it  was  in 
no  sense  a  user  adverse  to  the  owner  of  the  mine,  to 
whom  it  must  have  been  indifferent  what  use  was  made 
of  the  water  after  it  had  been  dischai-ged  from  the  sough ; 


1  Arkwright  v.  Gell,  5  Mees.  &  W.  203  ;  "Wood  v.  "Waud,  3  Exch.  748,  778  ; 
Greatrex  v.  Hayward,  8  Exch.  291 ;  Norton  v.  Valentine,  14  Vt.  239  ;  North 
Eastern  Railway  Co.  v.  Elliott,  Johns.  &  H.  154. 
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that  the  plaintiff  thereby  acquired  no  right  to  insist  upon 
the  water  being  kept  up  to  a  certain  height  in  the  mine, 
but  that  the  mine-owner,  if  it  was  convenient,  in  working 
it,  to  drain  from  a  lower  level,  had  a  right  so  to  do. 

It  will  be  remarked,  as  an  important  circumstance  in  this 
case,  that  the  one  who  dug  the  second  sough  and  caused 
the  diversion  was  interested  in  the  mines  thereby  to  be 
drained.  Had  it  been  otherwise,  had  he  been  a  stranger, 
or  merely  the  owner  of  the  land  lying  between  the  outlet 
of  the  first  sough  and  the  place  where  the  water  entered 
into  the  natural  stream,  he  would  have  had  no  right  to 
divert  the  current  issuing  from  the  mine,  so  as  to  deprive 
the  plaintiff  of  the  use  of  the  water  flowing  in  the  same, 
after  having  enjoyed  it  so  long.  Park,  B.,  in  illustrating 
the  doctrine  intended  to  be  laid  down  by  the  court,  sup- 
poses the  case  of  a  current  of  water  made  by  pumping  it 
from  a  mine  by  a  steam-engine.  Though  it  should  be  con- 
tinued for  twenty  years,  it  could  give  no  land-owner  who 
had  thereby  derived  a  benefit  from  the  flow  of  this  water 
over  his -land  a  right  to  maintain  an  action  against  the 
miner  for  the  loss  of  this,  if  he  should  see  fit  to  stop 
pumping.  Another  illustration  was  that  of  a  land-owner 
having  the  benefit  of  the  water  flowing  from  his  neigh- 
bor's eaves  for  more  than  twenty  years,  the  owner  of  the 
house  might,  nevertheless,  take  down  the  house  and  stop 
this  flow  at  any  time.  "  The  nature  of  the  case,"  says 
the  judge,  "  distinctly  shows  that  no  right  is  acquired  as 
against  the  owner  of  the  property  from  which  the  course 
of  water  takes  its  origin,  though,  as  between  the  first  and 
subsequent  appropriator  of  the  watercourse  itself,  such  a 
right  may  be  acquired." 

4.  It  should  be  remarked  also,  that  while,  in  cases  like 
that  last  cited,  the  land-owner  over  which  the  water  flows 
would  have  no  right  to  divert  the  water,  since  to  him  it 
is,  as  to  the  riparian  proprietors  below,  as  a  natural  stream, 
it  would  not  be  competent  for  the  mine-owner,  though  he 
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might  stop  it,  to  foul  or  corrupt  the  same  to  the  injury 
of  the  proprietors  upon  the  stream.  To  that  extent,  if  suf- 
fered to  flow,  it  had  the  incidents  of  a  natural  stream, 
even  as  against  the  one  who  had  created  it.^ 

5.  The  case  of  Wood  v.  Waud,  above  cited,  presented 
still  other  features  as  to  the  rights  of  land  proprietors 
upon  a  stream  created  by  artificial  draining  of  mines.  The 
plaintiff  and  defendant  each  had  mills  upon  a  small  natu- 
ral stream.  A  part  of  the  supply  of  water  for  these  was 
derived  from  two  different  mines,  from  one  of  which  a 
stream  had  flowed  for  sixty  years,  by  means  of  an  artificial 
outlet  dug  by  the  owner  of  the  mine  for  the  purpose  of 
draining  his  mine.  From  the  other  mine  a  stream  of  water 
flowed  which  was  caused  by  pumping.  These  streams 
flowed  through  separate  soughs  into  the  natural  stream. 
One  of  these  passed  underground  through  the  defend^ant's 
land,  before  reaching  the  plaintiff's  land,  and  then  through 
that  into  the  stream.  The  other  did  not  pass  through  the 
plaintifi"'s  land  at  all  before  reaching  and  discharging  itself 
into  the  stream. 

The  action  of  the  plaintiff  was  for  diverting,  or  improperly 
interfering,  by  the  defendant  with  the  enjoyment  by  the  plain- 
tiff of  the  water  flowing  from  these  soughs.  Whatever  he 
did  in  this  respect  was  done  by  him  upon  his  own  land,  be- 
fore they  had  entered  and  united  with  the  waters  of  the 
natural  stream,  and  before  the  water  of  the  sough  that  run 
through  the  plaintiff's  land  had  reached  the  latter. 

The  court  held,  that,  if  the  mine-owner  had  seen  fit  to  stop 
the  supply  of  water,  or  divert  it,  so  that  the  water  from  the 
mines  should  no  longer  reach  the  works  of  the  mill-owners, 
he  would  not  have  been  liable  therefor,  adopting  the  doctrine 
of  Arkwright  v.  Gell.  As  between  the  plaintifi"  and  defend- 
ant, no  prescription  had  been  set  up  or  relied  on,  on  either 
side  ;  neither  had  any  right  to  complain  of  any  use  which 

1  Wood  V.  Waud,  3  Exch.  748  ;  Magor  v.  Chadwick,  II  Adolph.-&  E.  571. 
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the  other  should  make  of  the  water  in  his  own  land,  before 
it  reached  that  of  the  other,  provided  he  did  not  foul  it,  or 
turn  it  into  the  stream  heated,  so  as  to  injure  the  party  be- 
low. "  Each,"  in  the  language  of  the  court,  "  may  take 
and  use  what  passes  through  his  land,  and  the  proprietor 
below  has  no  right  to  any  part  of  that  water  until  it  has 
reached  his  own  land.  He  has  no  right  to  compel  the  own- 
ers above  to  permit  the  water  to  flow  through  their  land  for 
his  benefit,  and  consequently  he  has  no  right  of  action  if 

they  refuse  to  do  so If  they  polluted  the  water  so  as 

be  injurious  to  the  tenant  below,  the  case  would  be  differ- 
ent." But  as  soon  as  the  water  from  either  of  these  soughs 
had  become  united  with  that  of  the  natural  stream  in  its 
natural  watercourse,  it  partook  of  the  character  and  inci- 
dents of  a  natural  stream.  Pollock,  C.  B.,  in  giving  the 
opinion  of  the  court  in  the  above  case,  gives,  as  an  illustra- 
tion of  the  doctrine  which  he  sustains,  the  case  of  a  drain 
made  through,  a  man's  land  for  agricultural  purposes,  which 
had  continued  for  twenty  years,  whereby  the  water  from  his 
own  land  was  discharged  upon  that  of  another.  This  would 
not  give  a  right  in  the  latter  to  insist  upon  its  continuance, 
and  thereby  to  preclude  the  land-owner  from  altering  the 
level  of  his  drain  for  the  greater  improvement  of  his  land. 
"  The  state  of  the  circumstances  in  such  cases  shows  that 
one  party  never  intended  to  give,  nor  the  other  to  enjoy,  the 
use  of  the  stream  as  a  matter  of  rights 

The  above  case  makes  this  important  distinction  between 
the  right  of  a  lower  riparian  proprietor  to  water  flow- 
ing in  a  natural  stream,  and  to  that  created  and  flowing 
in  an  artificial  one,  for  a  temporary  purpose,  that  in 
the  former  case  an  action  will  lie  for  its  diversion  by  an 
upper  proprietor,  although  done  in  his  own  land,  where- 
as in  the  latter  case  no  action  will  lie  for  the  diversion 
of  the  water,  unless  the  same  shall  have  reached  and 
become  a  part  of  a  natural  stream.  Such  diversion,  how- 
ever, as  appears  by  other  cases,  should  be  made  not  wan- 
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tonly  or  maliciously,  but  in  the  prosecution  of  some  legiti- 
mate business. 

6.  The  case  supposed  by  Pollock,  C.  B.,  in  the  above  case, 
of  an  agricultural  drain,  arose  in  that  of  Greatrex  v.  Hay- 
ward,  in  1853,  and  is  fully  considered,  and  the  doctrine  by 
him  stated  is  fully  sustained.  It  was  further  held,  that  no 
length  of  enjoyment  of  what  was  designed  by  another  for  a 
temporary  use,  like  the  discharge  of  water  from  a  drain  de- 
signed for  such  a  use,  could  gain  for  the  recipient  a  pre- 
scriptive right  to  claim  it.  In  that  case,  the  lands  of  the 
plaintiff  and  defendant  adjoined  each  other.  As  early  as 
1796  the  defendant  dug  a  drain  in  his  land,  through  which 
the  water,  as  it  collected  therein,  was  discharged  into  a  ditch 
of  the  plaintiff  that  ran  along  near  the  defendant's  land,  and 
through  which  it  flowed  into  a  large  pit  in  the  plaintiff's 
land,  where  it  was  used  for  watering  his  cattle  and  other 
like  purposes.  In  1851  the  defendant  changed  the  mode  of 
draining  his  land,  whereby  the  water  from  the  same  escaped 
at  a  lower  level,  and  the  plaintiff  lost  the  benefit  of  its  accus- 
tomed flow.  And  for  this  he  brought  this  action.  The  court 
held  that  the  action  would  not  lie,  upon  the  grounds,  among 
others,  upon  which  the  cases  above  cited  were  determined. 
Alderson,  B.  says  :  "  In  one  sense,  perhaps,  it  may  be  said, 
that  the  plaintiff  has  enjoyed  the  use  of  this  water  as  of 
right,  because  the  defendant  has  not  in  any  way  impeded 
such  use.  But  it  is  not  such  a  user  as  of  right  as  will  serve 
his  present  purpose,  for  there  has  been  no  adverse  user." 
Parke,  B. :  "  The  right  of  a  party  to  an  artificial  water- 
course, as  against  the  party  creating  it,  must  depend  upon 
the  character  of  the  watercourse  and  the  circumstances  un- 
der which  it  was  created.  This  watercourse  is  clearly  of  a 
temporary  nature  only,  and  is  dependent  upon  the  mode 
which  the  defendant  may  adopt  in  draining  his  land."  ^ 

7.  The  case  of  Magor  v.  Chadwick,  decided  in  the  Queen's 

1  Greatrex  v.  Hayward,  8  Exch.  291. 
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Bench  in  1840,  ought  to  be  noticed  in  this  connection,  be- 
cause of  certain  expressions  made  use  of  by  Denman,  C.  J., 
in  giving  the  opinion  of  the  court,  which  have  not  met  the 
approbation  of  other  eminent  judges ;  and  the  doctrine  of  the 
case  may,  at  least,  be  said  to  have  been  modified,  if  not  over- 
ruled by  later  cases.  The  water  in  that  case  flowed  from  a 
drain  originally  dug  by  the  owner  of  a  mine  for  the  pur- 
pose of  draining  the  same.  But  the  mine  had  not  been 
wrought  for  thirty  years.  The  adit  of  the  underground 
watercourse  was  in  land  which  did  not  belong  to  the  plain- 
tiff. The  plaintiff,  a  brewer,  cleared  but  this  adit,  and 
applied  the  water  to  the  use  of  his  brewery,  although,  in 
the  state  in  which  it  was  discharged  while  the  mine  was 
in  operation,  it  would  have  been  unfit  for  such  a  use  ;  and 
he  had  enjoyed  it  in  this  state  for  more  than  twenty  years. 
The  defendant  owned  a  mine,  other  than  that  for  which  the  ■ 
drain  was  originally  dug,  and,  in  order  to  drain  it,  made 
use  of  this  original  passage-way,  though  not  claiming  any 
right  to  do  so,  under  any  grant  or  title  from  the  original 
mine-owner,  but  doing  it,  first  under  a  right  by  usage  in  the 
mining  regions  where  the  premises  were  situate,  and  second 
on  the  ground  that  the  same  rules  did.  not  apply  to  such 
artificial  outlets  of  water  as  to  natural  watercourses.  The 
use  of  the  channel  as  a  drain  for  the  mine  fouled  the  water, 
so  that  the  plaintiffs  could  not  use  it.  Patteson,  J.  in- 
structed the  jury,  "  That,  in  the  absence  of  custom,  artificial 
watercourses  are  not  distinguished  in  law  from  such  as  are 
natural,  that  the  same  rules  apply  to  them,  and  that  twenty 
years'  enjoyment  might  therefore  warrant  the  jury  in  find- 
ing in  favor  of  the  right."  And  the  Chief  Justice,  in  stat- 
ing the  opinion  of  the  court,  says :  "  The  imputed  misdirec- 
tion is,  that  the  law  of  watercourses  is  the  same,  whether 
natural  or  artificial.  We  think  this  was  no  misdirection, 
but  clearly  right."  ^ 

^  Magor  V.  Chadwick,  11  Adolph.  &  E.  571. 
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8.  As  applicable  to  the  case  under  consideration,  where 
the  defendant  did  not  justify  under  any  claim  of  title  to,  or 
ownership  of,  either  the  mine  drained  by  the  watercourse,  or 
the  land  in  which  it  had  its  adit,  the  ruling  was  doubtless 
correct.  But  the  broad  terms  in  which  it  was  announced, 
it  is  believed,  are  not  sustained  by  later  and  better  considered 
cases.  The  court  in  Wood  v.  Waud,  above  cited,  take  this 
distinction,  and,  moreover,  the  distinction  there  is  between 
diverting  water  and  fouling  it,  which  do  not  stand  upon  the 
same  ground  in  law,  and  add :  "  The  general  proposition, 
that  under  all  circumstances  the  right  to  watercourses  aris- 
ing from  enjoyment  is  the  same,  whether  they  be  natural  or 
artificial,  cannot  possibly  be  sustained." 

The  reader  will  observe,  that  it  is  not  assumed  that  pre- 
scriptive rights  may  not  be  acquired  in  artificial  water- 
courses, under  some  circumstances,  but  it  is  properly  de- 
nied that  the  law,  in  respect  to  acquiring  these,  is  the 
same  in  all  respects  as  it  is  as  to  similar  rights  in  the  water 
of  natural  streams.  And  Crowder,  J.,  in  Sampson  v.  Hod- 
dinott,  commenting  upon  the  case  of  Magor  v.  Chadwick, 
says :  "  That  case  has  been  considered  not  altogether  satis- 
factory, and  it  is  inconsistent  with  Arkwright  v.  Gell."  And 
Cresswell,  J.,  in  the  same  case,  in  referring  to  the  distinction 
there  is,  in  point  of  law,  between  an  artificial  drain  and 
a  natural  stream,  says :  "  All  authorities,  from  the  Digest 
downwards,  show  that  there  is."  ^ 

9.  The  question,  how  far  an  easement  can  be  acquired  in 
an  artificial  watercourse  by  one  not  owning  the  land  through 
which  it  is  constructed,  was  raised  in  Beeston  v.  Weate,  in 
the  Queen's  Bench  in  1856.  In  that  case  the  defendant 
owned  a  piece  of  land  between  that  of  the  plaintifi"  and  a 
natural  stream  which  ran  along  by  the  side  of  tlie  defend- 
ant's land.  From  this  stream  there  was  an  artificial  chan- 
nel cut  through  the  defendant's  land  to  the  land  of  the 

^  Sampson  v.  Hoddiaott,  1  C.  B.  N.  8.  590. 
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plaintiff,  and  by  putting  sods  in  the  stream  the  water 
thereof  would  flow  into  this  channel,  and,  when  not  used 
by  the  defendant  for  irrigating  his  intermediate  land,  would 
reach  that  of  the  plaintiff,  where  it  was  made  use  of  by  him 
for  watering  his  cattle  and  the  like.  The  owners  of  the 
plaintiff's  land  had  been  accustomed  to  place  this  dam  of 
sods  in  the  stream  whenever  they  desired  the  water,  and 
had  thereby  enjoyed  the  use  of  it,  except  at  the  times  when 
the  defendant  saw  fit  to  apply  it  in  irrigating  his  land,  which 
was  a  right  prior  to  that  of  the  plaintiff.  In  this  state  of 
things,  the  defendant  removed  the  dam  of  sods  altogether 
from  the  stream,  and  thereby  wholly  deprived  the  plaintiff 
of  the  water.  In  the  hearing  of  the  case,  the  defendant 
insisted  that,  the  artificial  trench  being  in  his  own  land,  for 
his  own  use,  the  plaintiff  could  not  acquire  an  easement 
therein  by  user,  to  draw  water  therefrom  for  the  use  of  his 
land.  Lord  Campbell,  0.  J.,  however,  while  approving  the 
cases  of  Arkwright  v.  Gell,  Wood  v.  Waud,  &c.,  said :  "  "We 
do  not  consider  that  the  cases  lay  down  any  such  rule  as 
that  enjoyment  and  acts,  which,  without  the  existence  of  the 
■  easement,  would  be  tortious  and  actionable,  may  not  be 
evidence  of  the  right  to  the  use  of  water,  although  it  flows 

in  an  artificial  cut In  the  cases  referred  to,  regard 

was  had  to  the  water  being  obtained  artificially  by  the  owner 
of  the  servient  tenement,  rather  than  to  the  water  running 

through   an   artificial   cut If  it   were  not  that  the 

occupier  of  the  servient  tenement  has  himself  used '  the 
water  flowing  through  the  artificial  cut  for  irrigation,  no 
plausible  objection  could  be  made  to  the  easement  which  the 
plaintiff  claims,  and  we  do  not  see  that  the  use  of  the  water 
on  the  servient  tenement  takes  away  from  the  effect  of  the 
use  of  it  for  the  dominant  tenement,  regard  being  had  to 
the  positive  acts  done  by  the  occupier  of  the  dominant  tene- 
ment for  the  purpose  of  enjoying  the  easement."  The 
court,  moreover,  held,  that  the  evidence  showed  that  the  ar- 
tificial cut  was  not  originally  made  for  a  temporary  purpose, 
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excluding  the  case  from  the  principle  of  some  of  those  above 
cited.  And  it  was  held,  that  the  plaintiff  was  entitled  to  re- 
cover for  this  interruption  of  his  right  to  enjoy  the  water .^ 

In  illustrating  some  of  the  positions  taken  in  the  above 
case,  the  Chief  Justice  piits  the  case  of  water  for  a  mill 
turned  by  a  weir  across  a  stream  in  a  leat  through  the  land 
of  another  to  a  mill,  and  after  being  used  there  returned 
into  the  natural  stream  again,  where  the  mill-owner  has 
been  accustomed  to  go  upon  the  land  of  the  intermediate 
land-owner  and  clear  the  leat  whenever  there  was  occasion 
therefor,  or  repair  the  banks  thereof,  long  enough  to  ac- 
quire, so  far  as  time  was  concerned,  a  prescriptive  right. 
"  We  conceive,  "  says  he,  "  that  the  right  to  do  so  might  be 
established,  and  that  an  obstruction  to  the  flow  of  water 
through  the  mill  leat  would  be  actionable." 

10.  It  was  accordingly  held  in  Baer  v.  Martin,  that  a  right 
in  one  man  to  convey  water  through  the  land  of  another, 
by  a  race  to  the  mill  of  the  former,  was  an  incorporeal  he- 
reditament, and  if  the  same  were  obstructed,  an  action  of 
trespass  quare  clausum  as  to  a  corporeal  hereditament  would 
not  lie.^ 

11.  Rights  like  those  indicated  by  Lord  Campbell,  in  re- 
spect to  entering  upon  the  land  through  which  an  artificial 
watercourse  conducts  water  to  or  from  a  miU,  and  clearing 
or  repairing  the  same,  may  be  acquired  by  user  by  the  mill- 
owner  of  such  watercourse,  although  he  may  never  have 
had  occasion  before  to  do  such  acts,  as  has  been  decided  in 
several  of  the  American  courts.  One  of  these  is  Prescott 
V.  White,  where  there  was  an  artificial  race-way  from  an 
ancient  mill  through  another's  land,  whereby  the  water  of 
such  mill  was  discharged  into  the  natural  stream  below.  It 
was  held  that  the  mill-owner  might  enter  upon  such  land 
and  clear  the  channel  if  necessary,  though  he  had  never 

1  Beeston  v.  Weate,  5  Ellis  &  B.  986.  See  Watkins  ».  Peek,  13  N.  H.  360, 
370,  sustaining  a  similar  doctrine. 

2  Baer  v.  Martin,  8  Blackf.  317. 
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done  so  before,  doing  only  what  was  customary  in  like  cases, 
on  the  broad  ground  that,  having  an  easement  of  discharge 
of  water  through  another's  land,  he  had,  as  incident  thereto, 
the  means  of  keeping  the  same  in  repair  and  fit  for  use.  In 
doing  this,  however,  he  must  exercise  all  reasonable  care 
to  do  no  unnecessary  injury  to  the  land-owner ;  and  where 
stones  had  fallen  from  the  wall  of  the  race-way,  he  was  bound 
to  replace  them  upon  the  wall,  and  if  the  earth  had  fallen 
from  the  banks  into  the  watercourse,  he  was  bound  to  re- 
place it  again  upon  the  bank  for  the  owner  to  use  if  he  saw 
fit ;  and  if  not  fit  for  use,  the  mill-owner  must  remove  the 
materials  in  a  reasonable  time,  in  a  manner  least  prejudicial 
to  the  land-owner.  And  if  the  mill-owner's  own  land  ad- 
joined such  watercourse  on  one  side  of  it,  he  must  make 
use  of  that  for  the  deposit  of  such  material  taken  therefrom 
which  is  not  useful  for  the  land-owner.  These  rules  are 
applicable  to  cases  where  the  mode  of  clearing  or  repairing 
such  watercourse  has  not  been  fixed  by  grant  or  prescriptive 
use.^ 

A  similar  doctrine  is  declared  in  several  cases,  as  being 
■applicable  to  the  case  of  entering  upon  and  clearing  a  nat- 
ural watercourse  flowing  from  a  mill  through  another's 
laud.  The  court  in  one  case  call  it  "  a  natiiral  easement 
in  the  land  below,"  and  consider  it  as  belonging  to  a  mill, 
"  independently  of  any  right  acquired  by  compact  or  by 
prescription."  ^ 

How  far  it  is  strictly  proper  to  speak  of  that  as  an  "  ease- 
ment "  which  is  neither  acquired  by  compact  nor  prescrip- 
tion, but  belongs  intrinsically  to  the  estate  with  which  it  is 
used,  is  referred  to  in  another  part  of  this  work,^  and  is 


^  Prescott  V.  White,  21  Pick.  341.  See  also  Darlington  v.  Painter,  7  Penn. 
St.  473  ;  Brisbane  v.  O'Neall,  3  Strobh.  348 ;  Kauffman  v.  Griesemer,  26  Penn. 
St  407,  413. 

^  Prescott  V.  Williams,  5  Mete.  429  ;  KaufFman  v.  Griesemer,  26  Penn.  St. 
413  ;  Gary  v.  Daniels,  5  Mete.  236 ;  Crittenton  v.  Alger,  11  Mete.  281. 

8  Ante,  chap.  3,  sect.  1,  pi.  10. 
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again  alluded  to  here  chiefly  for  illustrating  the  extent  of 
the  doctrine  how  far  an  easement  may  be  acquired  in  wa- 
tercourses that  are  strictly  artificial. 

12.  By  following  out  the  illustrations  adopted  by  the 
English  courts  in  treating  of  rights  which  may  be  acquired, 
by  enjoyment,  in  watercourses  artificially  created  for  tem- 
porary purposes,  considerable  has  been  said  which  prop- 
erly belongs  to  the  second  division  pf  the  subject,  which 
relates  to  easements  which  may  be  acquired  in  or  by  arti- 
ficial watercourses  supplied  from  natural  sources  and  de- 
signed for  permanent  use.  And  here,  again,  when  treating 
of  these,  the  reader  will  find  cases  cited  which  might  seem 
more  properly  applicable  to  the  rights  which  mill-owners 
or  others  may  acquire  and  enjoy  in  natural  streams.  But 
the  reason  for  this  will  be  perceived  in  the  analogy  which 
the  courts  apply  in  similar  cases  between  natural  and  arti- 
ficial watercourses. 

Thus  it  may  be  stated,  in  general  terms,  that  one  may 
acquire  an  easement  to  discharge  water  upon  the  land  of 
another,  pure  or  foul,  as  the  user,  may  have  been,  by  an 
artificial  channel  or  pipe,  or  by  having  the  water  from  the 
eaves  of  his  house  fall  upon  his  neighbor's  land.^ 

The  Chancellor,  in  the  case  of  Earl  v.  De  Hart,  above 
cited,  in  relation  to  a  channel  by  which  water  had  been  dis- 
charged from  the  plaintiff's  land,  uses  this  language :  "  It 
makes  no  difference  whether  it  is  a  natural  watercourse  or 
an  artificial  ditch.  If  it  is  a  mere  ditch,  and  the  complain- 
ant's land  has  enjoyed  the  use  of  it  for  more  than  twenty 
years,  and  as  an  adverse  right,  then  it  is  an  easement 
which  the  owner  of  the  complainant's  land  has  in  that  of 
the  defendant's ;  it  is  a  privilege,  without  a  profit,  and  is  as 
much  the  subject  of  protection  as  a  natural  watercourse."  ^ 

1  2  Washb.  Real  Prop.  68  ;  "Wright  v.  Williams,  1  Mees.  &  W.  77,  78  ;  Ash- 
ley V.  Ashley,  6  Cush.  70  ;  Carlyon  v.  Lovering,  1  Hurlst.  &  N.  784,  798  ;  Earl 
V.  De  Hart,  1  Beasley,  280,  285. 

2  Earl  V.  De  Hart,  1  Beasley,  280,  285. 
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13.  In  the  case  of  W'atkins  v.  Peck  the  watercourse 
under  consideration  was  from  a  natural  spring,  and  in 
treating  of  the  rights  which  had  been  gained  by  several 
therein,  the  court  lay  down  the  broad  doctrine  that  the 
adverse  use  of  the  water  of  an  artificial  aqueduct  for 
twenty  years  gains  thereby  a  right  to  the  enjoyment 
thereof,  in  the  same  manner  and  to  the  same  extent  as 
would  have  been  the  case  if  the  water  had  flowed  in  a 
natural  channel.^ 

So  in  Pennsylvania,  where  it  seems  an  executed  license  is 
not  revocable,  A  gave  B  permission  to  erect  a  dam  on  A's 
land,  by  which  to  turn  the  water  of  a  stream  upon  B's 
land,  through  a  channel,  for  the  purpose  of  irrigating  B's 
meadow ;  and  B  for  twenty  years  had  watered  his  cattle 
at  tlie  artificial  watercourse,  when  K  began  a  business  upon 
his  own  land  by  which  he  fouled  the  waters  running  there- 
in, so  that  the  cattle  could  not  drink  it.  It  was  held  that 
by  this  user  and  enjoyment  B  had  acquired  an  easement 
to  have  his  cattle  supplied  with  pure  Water  by  such  water- 
course. It  was  held,  in  the  same  case,  that  one  having  a 
watercourse  in  his  own  land  may  conduct  the  water  thereof 
wherever  he  pleases  upon  his  land,  if  he  do  not  materially 
diminish  the  quantity  to  which  others  below  him  are  en- 
titled. And  if,  while  so  managing  the  water,  another  were 
to  interfere  with  the  water  flowing  therein,  to  the  injury 
of  such  land-owner,  he  would  be  liable  for  such  interfer- 
ence in  the  same  manner  as  if  the  watercourse  had  been 
a  natural  one.^ 

In  California,  in  order  to  encourage  mining,  if  one  digs 
a  ditch  for  that  purpose,  for  conducting  water  to  a  mine, 
be  acquires  the  exclusive  right  to  control  the  waters  flowing 
therein,  without  being  liable  to  have  the  same  obstructed 
or  diverted  by  other  ditches ;  and  under  this  rule  it  was 


1  Watkins  v.  Peck,  13  N.  H.  360,  370.     See  Elliott  v.  Rhett,  .5  Rich.  405. 

2  Wheatley  v.  Chrisman,  24  Penn.  St.  298,  303,  304.     See  Ford  v.  Whitldck, 
27  Vt.  265. 
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held  that  a  miner  might  avail  himself  of  a  dry  ravine  for 
the  purposes  of  an  artificial  ditch,  with  all  the  rights  he 
would  have  if  excavated  by  art.^ 

14.  It  should,  however,  be  stated,  that,  as  understood  in 
England  and  most  of  the  States,  a  parol  license  to  con- 
struct a  watercourse  in  one's  land  is  revocable,  and  no 
title  is  thereby  gained  either  to  the  land  or  to  any  right 
to  maintain  the  watercourse.  An  enjoyment  under  such 
a  license  would  neither  be  by  grant  nor  adverse  user.^ 

15.  Under  a  statute  passed  in  1840,  giving  the  Supreme 
Court  jurisdiction  in  "  all  actions  respecting  easements  on 
real  estate,"  the  courts  of  Massachusetts  have  had  occasion 
several  times  to  consider  cases  of  what,  as  above  explained, 
have  been  called  "  natural  easements  "  in  watercourses,  in 
which  it  became  necessary  also  to  treat  indirectly  of  the  law 
of  easements  in  artificial  watercourses.  In  one  of  these  the 
question  raised  was,  whether  the  right  wliich  a  mill-owner 
has  to  have  the  water  flow  freely  from  his  mill  through  the 
land  of  a  lower  proprietor  in  the  natural  stream,  was  an 
easement.  It  was  held  under  the  statute  that  it  was.  The 
court  make  a  distinction  between  the  right  to  have  water 
flow  over  one's  own  land  and  over  the  land  of  another,  in 
these  words  :  "  The  right  which  a  party  has  to  the  use  of 
wate;:  flowing  over  his  own  land  is  undoiibtedly  identified 
with  the  realty,  and  is  a  real  or  corporeal  hereditament,  and 
not  an  easement.  But  the  right  of  a  party  to  have  the  water 
of  a  stream  or  watercourse  flow  to  or  from  his  lands  or  mill, 
over  the  land  of  another,  is  an  incorporeal  hereditament, 
and  an  easement  or  a  prasdial  service,  as  defined  by  the 
civil  law.  And  it  is  immaterial  whether  the  watercourse  be 
natural  or  artificial,  or  whether  the  right  is  derived  ex  jure 

1  Hoffman  v.  Stowe,  7  Cal.  46. 

2  Hewlins  v.  Shippam,  5  Barne-w.  &  C.  221 ;  Fentiman  v.  Smith,  4  Bast, 
107  ;  Cocher  v.  Cowper,  1  Crompt.  M.  &  E.  418  ;  1  "Washb.  Eeal  Prop.  399  ; 
Mumford  v.  Whitney,  15  Wend.  380;  Cook  v.  Stearns,  11  Mass.  533 ;  Samp- 
son V.  Burnside,  13  N.  H.  264. 
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natures  or  by  grant  or  prescription.  It  seems,  however,  that 
the  right  to  receive  the  flow  of  water  and  transmit  it 
over  the  land  of  another,  although  a  natural  easement,  not 
beginning  by  grant  or  assent  of  parties,  may  be  claimed  by 
prescription."  ^ 

This  language,  cited  from  the  case  last  named,  was  adopt- 
ed in  Crittenton  v.  Alger ;  ^  and  the  doctrine  was  reaffirmed 
in  Ashley  v.  Ashley,^  that  "  the  right  which  the  plaintiff 
claims,  to  have  the  water  from  his  land  run  by  the  ancient 
watercourse  over  the  defendant's  land,  is  an  easement." 

This  right  in  a  mill-owner  to  discharge  water  upon  an- 
other's land  is,  in  one  sense,  something  so  different  from 
that  which  one  land-owner,  as  such,  may  claim  to  have  the 
water  flowing  through  his  own  land  discharged  upon  that  of 
the  next  proprietor  below,  that  it  may  well  be  called  an 
easement,  so  far  as  it  respects  the  upper  estate,  and  a  ser- 
vitude in  respect  to  the  lower  one,  since  it  changes  mate- 
rially the  manner  and  extent  of  using  the  waters  of  the 
stream,  in  stopping  them  altogether,  or  discharging  them 
in  unusual  quantities,  instead  of  suffering  them  to  flow  in 
their  accustomed  current  along  the  channel.  But  it  is, 
after  all,  an  easement  of  a  most  peculiar  character.  No 
unity  of  possession  of  the  upper  and  lower  estates,  though 
dominant  and  servient,  destroys  it  as  an  easement,  as  in 
ordinary  cases.  But  it  survives  to  the  mill-owner  the  mo- 
ment the  two  estates  are  again  owned  in  severalty,  whether 
there  is  any  express  grant  or  reservation  made  of  the 
stream  or  not.* 

16.  How  far  a  right  thus  to  discharge  water  from  a  mill 
by  an  artificial  channel  may  be  said  to  be,  in  all  respects. 


1  Gary  v.  Daniels,  5  Mete.  236,  238.        ^  Crittenton  v.  Alger,  11  Mete.  284. 

'  Ashley  V.  Ashley,  6  Cush.  70. 

*  Saunders  v.  Newman,  1  Barnew.  &  Aid.  258 ;  Sury  v.  Pigot,  Poph.  166 ; 
Tyler  v.  Wilkinson,  4  Mason,  395  ;  Hazard  v.  Eobinson,  3  Mason,  272  ;  Brown 
V.  Best,  1  Wils.  174;  Wood  v.  Waud,  3  Exch.  748,  776.  And  Tucker  v.  Jew- 
ett,  11  Conn,  311,  322,  where  the  point  is  examined  at  length. 
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like  that  by  a  natural  one,  it  may  not  be  important  to  in- 
quire, as  it  is  well  settled  that  such  a  right  would  pass  with 
the  mill,  by  implication,  in  a  grant  thereof.^ 

And  yet,  to  prevent  misapprehension  in  the  use  of  terms, 
it  would  seem  that  when  the  court,  in  the  cases  above  cited, 
say,  "  It  is  immaterial  whether  the  watercourse  be  natural 
or  artificial,  or  whether  the  right  is  derived  ex  jure  naturce 
or  by  grant  or  prescription,"  when  applied  to  the  right  of 
one  land-owner  to  have  the  water  flow  to  or  from  his  land, 
from  or  to  that  of  another,  their  language  must  have  related 
to  cases  like  those  then  under  consideration. 

Blackstone  says  :  "  A  prescription  cannot  be  for  a  thing 
which  cannot  be  raised  by  grant,  for  the  law  allows  pre- 
scription only  in  supply  of  the  loss  of  a  grant,  and  therefore 
presupposes  a  grant  to  have  existed."  ^  But  it  is  difficult 
to  conceive  that  water  ever  began  to  flow  from  a  higher  to 
a  lower  level  along  the  surface  of  the  earth,  by  permission 
or  grant  of  the  lower  proprietor.  While  it  is  easy  to  under- 
stand that  a  right  to  change  and  control  the  mode  in  which 
it  should  flow,  by  acts  of  one  owner  upon  his  land,  like  stop- 
ping it,  and  then  suffering  it  to  flow  again  to  the  injury  of 
another,  might  have  originally  been  the  result  of  compact 
between  them. 

And  in  Sury  v.  Pigot,  Whitlock,  J.  says :  "  In  our  case 
the  watercourse  doth  not  begin  by  consent  of  parties,  nor 
by  prescription,  but  ex  jure  naturce,  and  therefore  shall  not 
be  extinguished  by  unity  of  possession.  So  it  was  early  laid 
down,  that  if  one  have  a  mill,  and  sue  for  a  diversion  of  the 
water  therefrom,  if  it  be  upon  his  own  land  and  upon  a  nat- 
ural stream,  he  need  not  allege  it  to  have  been  an  ancient 
mill.  But  if  he  claims  the  water  by  prescription,  he  must 
allege  his  mill  to  be  an  ancient  one,  in  order  to  recover."^ 

1  New  Ipswich  "W.  L.  Co.  v.  Batchelder,  3  N.  H.  190 ;  2  Washb.  Real  Prop. 
37  ;  Johnson  v.  Jordan,  2  Mete.  234,  240. 

2  2  Blackst.  Com.  265. 

^  Palins  V.  Heblethwait,  Skinn.  65  ;  Luttrell's  case,  4  Rep.  86. 
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So  Story,  J.,  in  Hazard  v.  Robinson,  says  :  "  He  took  the 
distinction  that,  where  a  thing  hath  its  being  by  prescription, 
unity  will  extinguish  it,  but  where  the  thing  hath  its  being 
ex  jure  natural,  it  shall  not  be  extinguished."  ^ 

17.  While  it  can  hardly  be  proper  to  speak  of  water  rights 
belonging  to  mills  ex  jure  naturce,  or  of  the  right  to  the 
natural  flow  of  a  stream  as  one  of  prescription,  it  was  un- 
doiibtedly  correct  to  consider  these  embraced,  under  the 
statute,  in  the  category  of  "  easements  on  real  estate,"  and 
that  watercourses,  though  originally  artificial,  when  once 
created  by  grant  or  prescription  and  applied  to  purposes  of 
art,  or  as  a  means  of  enjoying  the  use  of  water,  have 
most  if  not  all  the  incidents  and  rights  of  natural  water- 
courses attached  to  them. 

This  is  illustrated  by  the  case  of  Townsend  v.  M'Donald. 
There  three  owners  of  land,  through  which  ran  a  natural 
watercourse,  made  division  thereof  in  reference  to  enjoy- 
ing the  power  of  the  water,  by  erecting  a  dam  across  the 
same,  above  their  land,  for  raising  a  pond  of  water,  and 
from  this,  artificial  channels  were  cut  through  the  three 
parts  into  which  the  land  was  divided,  to  the  river  below, 
for  workingttfnills  standing  upon  these  several  parcels.  It 
was  held  that,  in  the  mode  and  extent  of  using  these  arti- 
ficial streams  through  their  respective  lands,  the  owners 
of  the  several  parcels  were  to  be  governed  by  the  same 
rules  as  they  woiild  have  been,  had  each  been  a  natural 
stream.^ 

The  case  of  Hurd  v.  Curtis  may  be  referred  to  in  the 
same  connection,  though  perhaps  less  positive  in  the  state- 
ment of  the  doctrine  above  proposed,  than  might  have  been 
desirable.  In  that  case  a  single  mill-privilege,  sufficient  for 
six  paper-mill  powers  and  one  fulling-mill  power,  belonging 
in  common,  was  divided  by  indenture  whereby  the  owner 

^  Hazard  u.  Robinson,  3  Mason,  272,  277. 

'  Townsend  v.  M'Donald,  14  Barb.  460 ;  Buddington  v.  Bradley,  10  Conn. 
213. 
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of  the  fulling-mill  power  was  "to  use  the  water  at  all  times 
without  preference,"  all  the  rights  mentioned  being  consid- 
ered "  first  rights."  This  "fulling-mill  right"  was  not,  in 
terms,  annexed  to  any  particular  mill  or  mill-site,  and  it  was 
accordingly  held  that  it  might  be  applied  at  any  convenient 
site,'  provided  no  increased  burden  was  imposed  for  race-ways 
or  otherwise  upon  the  other  proprietors  of  the  common  sup- 
ply of  the  several  mills.  The  one  to  whom  it  was  assigned 
had  already  applied  it  to  operate  a  mill  upon  his  own  land 
by  means  of  an  artificial  canal  across  the  same  in  which  the 
water  flowed  to  his  mill. 

After  this,  he  conveyed  the  intermediate  land  through 
which  this  canal  passed,  but  made  no  reservation  of  any 
right  to  maintain  this  channel  and  flow  of  water.  But  the 
court  incline  to  the  opinion  that,  he^e  being  a  mill  in  opera- 
tion, carried  by  water  flowing  in  this  open  channel,  would 
raise  a  reservation,  by  implication,  of  a  right  to  maintain  it, 
and  that  the  owner  of  the  land  could  no  more  obstruct  it 
than  if  it  had  been  a  natural  watercourse.^ 

And  a  similar  doctrine  was  more  definitely  declared  in 
Frey  v.  Witman,  where  the  owner  of  land  on  both  sides  of 
a  natural  stream  erected  a  dam  thereon,  and  excavated  an 
artificial  canal  from  the  same  along  the  bank  of  the  stream, 
to  a  mill  below  the  dam,  whereby  the  water  of  the  stream 
was  turned  from  its  original  channel,  and  flowed  in  this 
artificial  one.  He  then  sold  tlte  intermediate  land  to  an- 
other, and,  among  other  things,  .subsequently  stopped  cer- 
tain leaks  in  the  dam,  by  which  a  part  of  the  water  in  the 
pond  had  escaped  and  flowed  down  the  original  channel. 
It  was  held  that  the  purchaser  of  the  land  had  no  remedy 
for  continuing  this  diversion  since  he  must  have  known, 
when  he  took  his  deed,  that  the  grantor  did  not  intend  to 
destroy  his  mill,  and  that  it  could  only  be  carried  on  by 
continuing  to  divert  the  natural  stream  into  this  artificial 

1  Hurd  V.  Curtis,  7  Mete.  94. 
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one,  and  that  the  stopping  of  the  leaks  was  but  a  part  of 
the  reserved  right  to  maintain  the  diversion.^ 

18.  Without  intending  to  resume  the  discussion,  how  far 
the  granting  of  one  of  several  tenements  creates  an  ease- 
ment or  servitude  in  either,  by  implication,  it  may  be  proper 
to  refer  in  this  connection  to  a  few  more  cases  which  go 
to  illustrate  the  extent  to  which  an  artificial  watercourse, 
when  once  created  and  attached  to  another,  as  a  principal 
estate,  becomes  like  unto,  or  identical  with,  a  natural  one, 
in  respect  to  the  rules  by  which  its  ownership  is  governed. 
Thus  in  Pheysey  v.  Vickary,  Parke,  B.,  in  speaking  of 
what  easements  would  or  would  not  be  extinguished  by 
unity  of  seizin  and  possession  of  the  dominant  and  servi- 
ent estates,  says :  "  If  it  is  necessary  to  the  safety  of  a  house, 
that  water  should  flow  down  a  drain,  the  right  of  a  water- 
course through  it  is  reserved,  by  implication,  in  every  grant 
of  a  house."  ^ 

But  the  terms  in  which  the  artificial  watercourse  is  cre- 
ated are  to  be  regarded  in  determining  the  extent  and 
mode  of  its  use.  Thus  in  Lee  v.  Stevenson  the  plaintiff 
leased  certain  premises  to  the  defendant,  and  therein  re- 
served tlie  right  to  lay  a  covered  drain  through  these  prem- 
ises in  order  to  drain  his  other  estate  to  a  certain  point. 
The  defendant,  after  it  had  been  constructed,  opened  a 
drain  from  the  leased  premises  into  this  drain.  But  as  the 
drain  was,  by  its  terms,  to  be  for  the  use  of  the  plaintiff's 
other  premises,  the  court  held  there  was  no  implied  right 
granted  of  making  use  of  it  for  the  defendant's  conven- 
ience. Although  had  the  right  which  the  plaintiff  re- 
served to  himself  been  general,  to  drain  his  premises  across 
those  of  the  defendant,  it  would  not  have  given  him  such 
exclusive  right,  but  the  same  might  have  been  used  by  the 
defendant.^ 

1  Frey  v.  Witman,  7  Penn.  St.  440. 

^  Pheysey  v.  Vickary,  16  Mees.  &  "W.  484. 

»  Lee  V.  Stevenson,  1  Ellis,  B.  &  E.  512. 
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19.  Upon  the  principle  that  an  artificial  watercourse  may 
acquire  the  incidents  and  qualities  of  a  natural  one,  it  was 
early  held  that,  if  the  owner  of  an  estate  in  fee,  upon  which 
there  was  a  dwelling-house  and  spring  of  water,  were  to  lay 
aqueduct  pipes  from  the  spring  to  the  house,  for  supplying 
the  latter  with  water,  and  should  sell  the  house  without  the 
land,  or  the  land  without  the  house,  the  right  of  the  aque- 
duct would  in  the  one  case  pass,  and  in  the  other  be  re- 
served, by  the  grant,  as  an  easement  incident  to  the  house 
as  the  dominant  estate.^ 

But  in  one  respect  they  are  not  identical,  for  if  the  two 
estates  were  to  become  again  united  in  one  owner,' and  he 
were  to  cut  off  the  aqueduct  from  the  house,  and  were  to 
sell  the  same  in  that  state,  it  would  not  carry  the  right  to  the 
aqueduct,  being  an  easement,  and  not  a  natural  or  necessary 
right.^ 

20.  A  land  proprietor  may  restrict  himself  by  grant  or 
covenant  from  changing  the  cotirse  of  a  stream  through  his 
land ;  ^  and  after  suffering  the  water  to  flow  through  his 
land  in  a  new  channel  for  twenty  years,  he  cannot  change  it 
to  the  injury  of  mill-owners  below,  or  of  riparian  proprietors 
above,  who  have  enjoyed  the  benefit  of  its  flowing  in  such 
artificial  watercourse.* 

The  case  of  Hall  v.  Swift  is  one  where  a  corresponding 
right  to  receive  the  water  upon  his  land  by  a  new  and  arti- 
ficial channel  was  held  to  be  properly  exercised  by  a*  land- 
owner, so  that  a  proprietor  above  him  might  not  ■  interfere 
therewith.  The  stream  in  that  case  was  a  small  one,  and, 
after  leaving  the  defendant's  land,  its  natural  course  was 


1  Nicholas  v.  Chamberlain,  Cro.  Jac.  121  ;  Pyer  v.  Carter,  1  Hurlst.  &  N. 
916  ;  Sary  v.  Pigot,  Poph.  166  ;  Lampman  t;.  Milks,  21  N.  Y.  505. 

2  Sury  V.  Pigot,  Poph.   172;    s.  c.  Palm.  446,  citing  Lady  Browne's  case; 
Robins  v.  Barnes,  Hob.  131. 

'  Northum  v.  Hurley,  1  Ellis  &  B.  665 ;  Townsend  v.  M'Donald,  14  Barb.  460. 
*  Belknap  v.  Trimble,  3  Paige,  577,  605 ;  Delaney  ».  Boston,  2  Harringt. 
489,  491. 
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into  a  narrow  lane,  which  separated  the  defendant's  and 
plaintiff's  lands ;  after  running  a  short  distance  along  this 
lane,  it  turned  into  the  plaintiff's  land.  The  plaintiff 
changed  its  place  of  entering  his  land,  so  that  it  run  directly 
across  this  lane  from  where  it  left  the  defendant's  land. 
After  this  it  ceased  to  flow  at  all,  for  many  years,  but  began 
again,  and  had  flowed  in  this  new  channel  for  nineteen  years, 
when  the  defendant  obstructed  it.  In  an  action  for  such 
obstruction,  it  was  held  that  the  plaintiff's  right  to  have  the 
water  flow  in  this  artificial  channel  was  the  same  as  if  it 
had  been  the  natural  one,  and  that  he  had  lost  no  right  to 
insist  upon  the  then  present  flow  of  the  water  by  reason  of 
its  having  been  suspended.^ 

21.  In  the  absence  of  an  express  grant  defining  the  extent 
and  mode  of  application  to  use,  of  an  artificial  watercourse, 
reference  must  be  had  to  such  use  as  has  actually. existed 
for  the  requisite  period  of  time  to  acquire  a  prescriptive 
right  to  the  same,  and  it  hardly  need  be  added,  that  the 
owner  thereof  cannot  change  or  increase  the  extent  of  such 
enjoyment  as  against  the  riparian  proprietors.  So  that  if, 
for  instance,  there  be  a  surplus  of  water  in  the  stream  be- 
yond what  the  owner  of  such  artificial  watercourse  has 
acquired  a  right  to  appropriate  by  having  applied  the  same 
to  use,  it  belongs  to  the  riparian  proprietor,  and  the  owner 
of  the  trench  or  watercourse  may  not  appropriate  the  same 
by  enlarging  his  trench  or  making  use  of  an  increased  quan- 
tity of  water  at  his  works.^ 

22.  Though  a  land-owner  may  not  divert,  or  unreasonably 
obstruct,  the  water  of  a  stream  flowing  through  his  land,  so 
as  to  deprive  the  proprietor  below  of  the  use  of  the  same 
through  and  along  its  accustomed  channel,  he  may  change 
its  direction  by  artificial  channels  through  his  own  land  at 
his  pleasure,  provided  he  do  not  thereby  diminish  the  bene- 


1  Hall  V.  Swift,  6  Scott,  167  ;  s.  c.  4  Blng.  N.  C.  381. 

2  Tyler  c.  Wilkinson,  4  Mason,  395,  405,  407. 
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ficial  use  of  the  same  to  other  proprietors.  Nor  would  a 
lower  mill-owner  have  any  better  right  to  disturb  the  owner 
of  an  upper  mill,  which  was  placed  within  the  owner's  land 
upon  an  artificial  channel,  than  if  placed  upon  a  natural 
one.  The  rights  of  the  mill-owner  incident  to  his  ownership 
as  riparian  proprietor  would  be  the  same  in  the  one  case  as 
in  the  other.^  But  if  the  land-owner,  having  changed  the 
direction  of  a  natural  stream  through  his  land,  were  to  suffer 
others,  who  are  entitled  to  a  right  to  the  use  of  the  water,  to 
go  on  and  expend  money  in  reference  to  such  use,  under  a 
belief  that  the  new  channel  was  to  be  a  permanent  one,  and 
this  were  known  to  the  land-owner,  he  could  not  afterwards 
change  the  course  of  the  stream  so  as  to  injure  the  party 
who  expended  his  money .^ 

23.  In  these  and  like  cases,  where  one,  who  owns  a  water- 
course in  which  another  is  interested,  or  by  the  use  of 
which  another  is  affected,  does  or  suffers  acts  to  be  done 
affecting  the  rights  of  other  proprietors,  whereby  a  state  of 
things  is  created  which  he  cannot  change  without  materially 
injuring  another  who  has  been  led  to  act  by  what  he  him- 
self had  done  or  permitted,  the  courts  often  apply  the  doc- 
trine of  estoppel,  and  equity,  and  sometimes  law,  will  inter- 
pose to  prevent  his  causing  such  change  to  be  made.  The 
reader  will  take,  in  this  connection,  as  a  general  principle  of 
law,  that  if  one  gives  another  a  parol  license  to  flow  his  land 
by  a  dam  to  be  built  upon  the  licensee's  land,^  or  to  build  a 
dam  upon  the  licenser's  land  and  the  like,  such  license  is 
revocable.*  But  in  an  early  case  in  equity,  where  A  had 
been  at  great  expense  to  divert  a  watercourse  which  put  B 
to  expense  and  operated  as  a  nuisance  as  to  him,  for  which 

^  Webster  ».  Fleming,  2  Humph.  518. 

'  Ford  V.  Whitlock,  27  Vt.  265 ;  Norton  v.  Volentine,  14  Vt.  239  ;  Wood- 
bury V.  Short,  17  Vt.  387  ;  Townsend  v.  M'Donald,  14  Barb.  460 ;  Devonshu-e 
V.  Eglin,  7  Eng.  L.  &  Eq.  39  ;  s.  c.  14  Beav.  530. 

»  Otis  V.  Hall,.  3  Johns.  450.  Contra,  McKellip  v.  M'llhenny,  4  Watts,  317  ; 
Lacy  V.  Arnett,  33  Penn.  St.  169. 

1  1  Washb.  Real  Prop.  399.    Contra,  K«rick  v.  Kern,  14  S.  &  E.  267. 
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he  brought  his  action  at  law,  the  court  granted  an  injunc- 
tion against  prosecuting  the  suit,  because,  while  A  was  en- 
gaged in  causing  this  diversion,  B  stood  by,  and,  so  far  from 
objecting,  encouraged  him  to  proceed.^ 

24.  A  case  is  also  stated  in  Middleton  v.  Gregorie,  by 
Butler,  J.,  where  it  would  seem  that  a  mill-owner  may  not 
always  abandon,  at  his  pleasure,  a  right  to  stop  and  divert 
the  flow  of  a  stream  by  a  mill-dam  which  he  has  acquired  by 
prescription  or  grant,  if  by  doing  so  he  will  work  an  injury 
to  a  riparian  proprietor  below  him,  against  whom  he  shall 
have  acquired  this  right.  He  supposes  the  case  of  a  ripa- 
rian proprietor  upon  a  stream,  who  should  yield  to  a  stop- 
page and  diversion  of  the  water  thereof  for  twenty  years, 
by  a  dam  erected  by  another  upon  his  own  land  above  such 
riparian  proprietor,  and  the  latter  should,  in  consequence, 
appropriate  his  land  to  a  dry  culture,  such  as  corn  or  cot- 
ton, which,  before  such  diversion,  could  not  have  been  culti- 
vated thereon.  "  Would  the  defendant  "  (the  owner  of  the 
dam),  asks  the  judge,  "have  a  right  to  cut  his  dam  and 
destroy  the  growing  crop  ?  "  "  For  all  legal  purposes,"  he 
answers,  "  the  plaintiff  might,  under  such  circumstances, 
have  regarded  his  land  as  though  the  water  had  never 
flowed  through  it.  Indeed,  I  think  he  would  have  as  much 
right  to  enjoy  his  property  in  security,  as  if  he  had  culti- 
vated dry  land  above ;  and  it  is  very  clear  that,  where  one 
has  land  lying  adjacent  to  a  stream,  and  a  proprietor  below 
dams  the  water  back  upon  him,  the  former  has  a  right  of 
action  to  abate  the  nuisance."^ 

25.  There  is  one  other  case  which  it  may  be  proper  to 
notice,  although  it  can  hardly  be  regarded  as  settling  many 
principles  applicable  in  those  States  where  the  same  rules 
of  law  as  to  executed  licenses  do  not  prevail  as  in  Penn- 
sylvania, or  the  rules  of  eqxiity  are  not  equally  liberal  in 

1  2  Eq.  Cas.  Abr.  522  ;  ante,  chap.  1,  sect.  3.  pi.  43  ;  Campbell  v.  M'Coy,  31 
Penn.  St.  263,  adopts  the  doctrine  of  the  2  Eq.  Cas.  Abr.  522  ;  post,  sect.  25. 

2  Middleton  v.  Gregorie,  2  Rich.  631,  638. 
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modifying  the  common  law  in  determining  the  rights  of 
suitors.  The  case  is  Le  Fevre  v.  Le  Fevre.  The  owner  of 
a  parcel  of  land  sold  a  part  of  it  to  the  owner  of  a  tan- 
yard,  together  with  a  right  to  draw  water  by  pipes  laid 
in  the  earth  along  a  designated  line  through  the  vendor's 
land,  from  a  stream  in  his  land  to  the  vendee's  tanyard. 
After  these  pipes  had  been  laid  and  used  for  a  consid- 
erable time,  it  was  orally  agreed  between  the  parties  that 
they  should  be  taken  up  and  laid  in  another  place  than 
the  line  indicated  by  the  deed,  and  it  was  accordingly 
done  by  the  vendee  at  his  expense.  After  lying  in  this 
situation,  and  being  used  for  six  or  seven  years  in  connec- 
tion with  the  business  of  the  tanyard,  the  owner  of  the 
latter  sold  the  same  with  the  water  right  which  he  had 
purchased  to  the  present  plaintiff.  Soon  after  this  the  orig- 
inal vendor  cut  off  the  pipes  within  his  own  land,  and 
stopped  the  flow  of  water  therein  to  the  tanyard,  and  for 
this  the  plaintiff  brought  the  present  action.  The  court 
held,  that  as  the  pipe  was  laid  in  a  manner  indicated  by 
the  owner  of  the  land,  at  the  expense  of  the  owner  of  the 
tanyard,  a  court  of  equity  would  treat  the  latter  as  owning 
the  right  to  maintain  it  there,  first,  by  having  incurred  ex- 
pense in  laying  it  down  under  an  agreement  with  the  land- 
owner that  he  should  have  such  right,  and  second,  by  his 
being  in  possession  ;  that  the  court  would  require  the  land- 
owner to  execute  this  agreement  on  his  part,  and  would 
have  granted  an  injunction  to  prevent  the  land-owner  from 
prosecuting  a  suit  at  law  for  laying  down  the  pipe,  and 
that  courts  of  law  would  not  suffer  him,  under  these  cir- 
cuinstances,  to  take  the  law  into  his  own  hands  by  cutting 
or  destroying  the  aqueduct.  To  the  suggestion  that  the 
laying  down  of  the  pipe  was  done  by  a  parol  license  only, 
which  was  revocable,  the  court  held  that,  after  having  been 
executed  and  expense  thereby  incurred  by  the  licensee,  it 
could  not  be  revoked  so  as  to  make  the  licensee  a  wrong-doer. 
And   they  held  it  was  competent  to  show  by  parol  that 

27* 
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another  spot  was  substituted  for  that  described  in  the  deed, 
as  the  same  had  been  carried  into  efifect,  and  the  original 
contract  could  not,  therefore,  be  insisted  upon  without  work- 
ing a  fraud  upon  one  of  the  parties. 

The  court  cited  the  case  above  mentioned  from  2  Equity 
Cases  Abridged,  and  that  of  Short  v.  Taylor,  said  to  have 
been  decided  by  Lord  Somers,  where  Taylor  in  building  a 
house  laid  his  foundation  partly  upon  Short's  land,  he  stand- 
ing by  and  encouraging  him ;  and  upon  bringing  an  action 
therefor,  the  Chancellor  granted  an  injunction  against  his 
proceeding  with  it.  Silent  acquiescence  would  seem  from 
this  to  have  been  regarded  in  the  light  of  an  express  license, 
but  even  that,  by  the  ordinary  rules  of  the  common  law, 
might  be  revoked,  though  held  otherwise  in  Pennsylvania.^ 

26.  Somewhat  akin  to  the  case  of  the  change  of  a  natu- 
ral current  by  substituting  an  artificial  channel  therefor, 
is  that  of  a  change  in  such  current  by  an  extraordinary 
natural  cause,  like  that  of  a  freshet,  for  instance.  In  one 
case  a  stream  had  flowed  first  through  the  defendant's  and 
then  through  the  plaintiff's  land,  until  1830.  In  that  year 
the  course  of  the  current  was  so  changed  by  the  effect  of 
a  freshet,  that  from  that  time  it  ran  wholly  within  the 
land  of  the  defendant,  avoiding  that  of  the  plaintiff.  In 
1840,  the  defendant  changed  the  then  course  of  the  stream 
back  to  its  original  line,  so  as  again  to  run  across  the 
plaintiff's  laud,  for  doing  which  the  present  action  was 
brought. 

The  court,  in  giving  an  opinion,  waive  the  question  how 
far  the  defendant  might  have  restored  the  current  back  t6 
its  original  course  before  any  act  of  acquiescence  on  his 
part.  But  they  held  that,  after  so  long  an  acquiescence,  he 
was  not  at  liberty  to  do  it.  They  refer  to  Hale's  De  Jure 
Maris  ^  for  the  doctrine,  "  that  if  a  river  leaves  its  course, 

1  Le  Ferre  v.  Le  Fevre,  4  Serg.  &  R.  241  ;  ante,  sect.  23 ;  Short  v.  Taylor, 
2  Eq.  Cas.  Abr.  522. 
^  Hargrave's  Tracts,  pp.  5,  6. 
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and  sensibly  makes  its  channel  entirely  in  the  lands  of  A, 
the  whole  river  belongs  to  A.  Aqua  cedit  solo."  And  they 
likened  the  case  under  consideration  to  that  of  a  quantity 
of  earth  suddenly  carried  away  by  a  flood,  or  the  like,  from 
one  man's  estate,  and  lodged  upon  that  of  another.  If  the 
former  suifers  it  to  remain  until  "  it  cements  and  coalesces 
with  the  soil,  the  property  is  changed,  and  there  is  no  right 
to  reclaim  the  soil."  ^ 

In  the  last-cited  case  the  court  held  that,  if  a  river  not 
navigable  change  its  course  so  as  to  cut  off  a  point  of  land, 
leaving  it  an  island  in  the  stream,  it  would  belong  to  the 
original  owner.  If  the  bed  of  the  stream  gradually  fill  up 
by  deposit,  and  the  stream  take  a  new  channel,  the  new  land 
so  formed  belongs  to  the  original  proprietors  of  the  stream 
respectively  to  its  original  thread.  If  land  forms  above 
such  island  within  the  stream,  not  by  accretions  to  such 
island,  and  becomes  an  island  in  the  stream,  it  would  belong 
to  the  riparian  proprietors  according  as  it  was  divided  by  the 
filum  aqum,  which  is  the  medium  line  between  the  banks  or 
natural  water-lines  on  the  shores,  at  the  time  the  new  land 
was  formed,  irrespective  of  the  relative  depth  of  the  water  in 
the  different  parts  of  the  stream.^ 

1  Woodbury  v.  Short,  17  Vt.  387.  See  2  Washb.  Real  Prop.  453,  note ;  Trus- 
tees, &c.  V.  Dickenson,  9  Cush.  454 ;  1  Fournel,  Traits,  &c.  157,  §  38 ;  Code 
Nap.,  Art.  559. 

2  See  Pratt  v.  Lamson,  2  Allen,  275 ;  Carson  v.  Blazer,  2  Bin.  485. 

The  rules  laid  down  in  the  Digest  upon  the  subjects  above  treated  of  are  in 
these  words  ;  "  Quod  si  vis  fluminis  partem  aliquam  ex  tuo  prsedio  detraxerit, 
et  meo  prsedio  attulerit,  palam  est  earn  tuam  permanere.  Plane  si  longiore 
tempore  fundo  meo  hseserit,  arboresque  quas  secum  traxerit,  in  meum  fundum 
radices  egerint,  ex  eo  tempore  videtnr  meo  fundo  adquisita  esse."  D.  41,  1,  7, 2. 
See  also  Inst.  2,  1,  21. 

"  Insula  quae  in  mari  nascitur  (quod  raro  accidit)  occupantis  sit ;  nullius 
enim  esse  creditur.  In  flumine  nata  (quod  frequenter  accidit)  si  quidem  mediam 
partem  fluminis  tenet,  communis  est  eorum  qui  ab  utraque  parte  fluminis  prope 
ripam  praedia  possident,  pro  modo  latitudinis  cujusque  praedii,  qnse  latitude 
prope  ripam  sit.  Quod  si  alteri  parti  proximior  sit,  eorum  est  tantum  qui  ab 
ea  parte  prope  ripam  prsedia  possident."  D.  41,  1,  7,  3,  See  also  Inst.  2, 
1,  22. 
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SECTION    V. 

SPECIAL  LAWS  AS   TO   MILLS. 

1.  Grounds  upon  which  these  statutes  are  based. 

2.  How  far  the  acts  of  Massachusetts  constitutional. 

3.  The  constitutionahty  of  the  Virginia  system. 

i.  How  far  private  property  may  be  tali:en  for  private  use. 
B.  Mill  Acts  of  Massachusetts. 

6.  Apply  only  to  injuries  to  land  by  mill-dams. 

7.  Extend  to  injuries  below  as  well  as  above  mills. 

8.  Do  not  extend  to  stoppage  of  water  by  an  upper  mill. 

9.  Laws  of  Maine  apply  only  where  actual  damage  done. 

10.  Of  fixing  by  the  jury  of  the  height  the  mill-owner  may  flow. 

11.  Parol  release  of  damages  by  flowing. 

12.  The  law  authorizes  construction  of  reservoirs. 

13.  Extends  only  to  cases  where  mill-owner  owns  both  banks. 

14.  Only  extends  to  an  occupied  privilege  of  the  owner. 

15.  Does  not  extend  to  tide-mills. 

16.  What  is  considered  an  occupation  of  a  privilege. 

17.  The  first  occupant  has  the  prior  right  to  a  privilege. 

18.  Application  of  this  doctrine.     Case  of  Gary  v.  Daniels. 

19.  What  constitutes  a  prior  occupation. 

20.  An  occupation  requires  both  intent  and  act  done. 

21.  Action  lies  for  flowing  above  the  prescribed  height. 

22.  Unless  height  of  flowing  is  fixed  by  grant. 

23.  Statute  only  protects  actually  existing  mills. 

24.  Effect  of  decay  and  abandonment  of  mill  and  dam. 

25.  What  would,  be  such  abandonment. 

26.  Statute  right  to  flow  lands  operates  a  license. 

27.  Statute  confers  no  estate  in  the  lands  flowed. 

28.  Power  to  flow  subject  to  public  right  of  passage. 

29.  Statute  extends  to  flowing  to  the  injury  of  drains. 

30.  Statute  protects  mills  from  being  flowed. 

31.  Of  remedy  for  flowing  before  actual  damage  done. 

32.  How  far  flowing  adverse  before  actual  damage  done. 

33.  All  mill  acts  of  the  States  local  in  their  effect. 

34.  How  far  the  United  States  aflFected  by  State  mill  acts. 

35.  Mill  Acts  of  Maine. 

36.  Mill  Acts  of  Wisconsin. 

37.  Law  of  flowing  in  Khode  Island. 

38.  Virginia  system  of  mill  acts. 

39.  Laws  as  to  mills  in  Missouri. 

40.  Of  priority  of  rights  under  the  Virginia  system. 

41.  Laws  as  to  mills  of  Arkansas  and  Kentucky. 

42.  Laws  of  Mississippi  as  to  mills. 

43.  Laws  of  North  Carolina  as  to  mills. 

44.  Laws  of  Indiana,  Illinois,  and  Florida. 

45.  All  these  laws  strictly  construed. 

46.  Statutes  of  Alabama  and  Maryland  abrogated  or  repealed. 
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1.  The  stringency  with  which  the  common  law  limited 
the  rights  of  riparian  proprietors  -upon  streams  of  water  to 
such  uses  as  it  might  be  applied  to,  within  and  upon  the 
land  of  each  proprietor,  and  the  importance  of  mills  to  the 
comfort  of  a  community,  must  necessarily  have  been  at- 
tended with  great  inconvenience  to  new  settlers  in  a  coun- 
try, like  the  colonists  of  America,  where,  from  the  nature  of 
the  case,  nothing  like  prescriptive  rights  coulc'  have  been 
acquired  for  many  years  after  their  settlement.  In  a  colony, 
moreover,  where  the  loss  of  a  few  acres  of  land  bore  but  a 
slight  proportion  to  the  value  and  importance  of  grist  and 
saw  mills,  it  could  hardly  have  been  otherwise  than  that 
some  policy  should  be  adopted  better  suited  to  meet  the 
condition  of  such  a  people  thau  the  rules  of  the  common 
law,  which  had  their  origin  and  application  in  a  country  so 
diiferent  in  its  physical  as  well  as  its  social  capacities  and 
wants.  It  is,  accordingly,  historically  true,  that,  from  an 
early  period  in  Massachusetts,  the  common  law  as  to  the 
rights  and  liabilities  of  mill-owners  has  been  essentially 
modified  by  statute.  Partly  by  these  statutes,  and  partly  by 
the  construction  of  courts  in  applying  existing  laws  to  the 
growing  exigencies  which  they  were  designed  to  meet,  a 
system  of  Mill  Laws,  as  they  are  called,  quite  complete  in 
itself,  has  grown  up  in  Massachusetts,  and  forms  substan- 
tially also  the  law  of  Maine  and  of  Wisconsin  upon  the 
same  subject.  Other  and  distinct  systems  in  respect  to  tak- 
ing and  appropriating  lands  for  mill  purposes  have  been 
adopted  in  other  States.  So  that  to  treat  of  this  subject 
with  any  considerable  degree  of  completeness  requires  that 
an  outline,  at  least,  of  these  systems  should  be  presented  to 
the  reader. 

In  one  sense,  so  far  as  the  mode  and  extent  of  making 
use  of  the  land  of  one  proprietor  by  another  for  his  own 
benefit  as  a  mill-owner  is  concerned,  when  tried  by  the 
rules  of  the  common  law,  it  is  a  system  of  easements  and 
servitudes.      But  they  are  servitudes  and  easements  ere- 
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ated  by  law  instead  of  being  acquired  by  grant  or  pre- 
scription. This  remark  applies  with  more  propriety  to  a 
system  like  that  of  Massachusetts,  where  the  mill-owner 
is  only  authorized  to  occupy,  by  flowing  the  same,  the 
land  of  another  for  the  purpose  of  operating  a  mill,  which, 
as  well  as  the  dam  belonging  to  the  same,  are  erected  on 
his  own  land ;  but  the  law  does  not  confer  upon  him  any 
estate  in  or  title  to  the  land  thus  occupied.  Whereas, 
under  what  may  be  called  the  Virginia  system,  the  mill- 
owner  acquires  a  title  to  so  much  land  as  shall  be  taken 
under  process  of  law  for  the  purposes  of  a  mill,  including, 
it  may  be,  the  land  upon  which  a  portion  of  the  dam  is 
placed,  as  well  as  such  parts  thereof  as  may  be  flowed 
thereby. 

2.  This  authority  by  a  general  law,  under  which  one  man 
is  empowered  to  take  and  occupy  the  land  of  another  for  his 
own  profit  and  advantage,  has  been  questioned  on  constitu- 
tional grounds.  The  question  has  been,  incidentally,  dis- 
cussed in  various  forms  by  the  courts  of  Massachusetts,  in 
which  it  has,  sometimes,  been  treated  as  a  mere  statute 
remedy  for  a  wrong,  assuming  that  the  act  of  occupancy 
was  a  common-law  wrong.  But  in  whatever  form  it  is 
viewed,  it  is  not  to  be  disguised,  that  the  statute  does 
authorize  one  man  not  only  to  recover  damages  in  a  par- 
ticular manner  for  the  act  of  flowing  his  land  by  an- 
other, but  it  authorizes  the  latter  to  continue  and  maintain 
the  nuisance  against  the  will  of  the  owner,  in  the  same  man- 
ner as  if  he  were  the  true  owner  of  an  easement  in  the 
estate.  And  every  pretence  upon  which  this  can  be  deemed 
to  come  within  the  principles  of  the  Constitution  must  fail 
unless  it  can  fairly  be  brought  within  the  broad  doctrine 
that  private  property  may  be  taken  for  the  public  good, 
upoii  a  compensation  being  had  therefor.  A  recurrence  to 
a  few  of  the  cases  where  the  matter  has  been  discussed 
may  be  sufficient  for  the  present.  In  Boston  and  Roxbury 
Mill-Dam  Corporation  v.  Newman,  the  court  held  the  act 
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creating  the  company,  and  authorizing  them  to  flow  the 
land  of  others,  so  far  a  public  enterprise  as  to  be  within 
the  intent  of  the  Constitution,  and  they  held,  further,  that 
not  only  must  the  land-owner  submit  to  having  his  land 
flowed  for  the  purpose  of  creating  a  head  of  water  for  the 
plaintiffs'  mill,  but  that  he  might  not  fill  it  up,  and  thereby 
diminish  the  size  atid  capacity  of  their  pond,  although  he 
retained  the  fee,  and  the  company  only  had  the  easement  of 
a  right  to  flow.  But  the  court,  at  the  same  time,  admit 
that  the  mill-owner  is  under  no  corresponding  obligation  to 
grind  for  any  one  against  his  will.  In  that  case,  the  sev- 
eral laws  upon  the  subject  are  referred  to  by  Putnam,  J., 
in  giving  the  opinion  of  the  court,  and  the  constitutional 
grounds  on  which  they  may  be  considered  to  rest  are  ex- 
amined.^ 

The  first  of  these  statutes  was  passed  in  1713,  expressly  re- 
citing that  "  the  building  of  mills  is  serviceable  for  the  public 
good  and  benefit  to  the  town,"  and  that,  in  "raising  a  suita- 
ble head  of  water  for  that  service,  it  hath  so  happened  that 
some  small  qiiantity  of  lands  or  meadows  have  thereby  been 
flowed."  And  in  order  to  prevent  a  multiplication  of  suits 
for  such  an  injury,  the  statute  authorizes  a  continuance  on 
the  part  of  the  mill-owner  to  flow  the  land,  and  provides  for 
a  mode  of  assessing  damages  for  the  same  by  a  jury,  upon 
complaint  of  the  land-owner,  to  be  annually  paid.  This 
recital  clearly  indicated  the  ground  upon  which  the  statute 
was  based,  namely,  an  act  on  the  part  of  one  party  designed 
to  promote  a  manifest  public  benefit,  in  effecting  which  an 
unintentional  infringement  of  the  legal  riglits  of  another 
had  been  occasioned.  And  while  it  provided  compensa- 
tion for  the  private  injury,  it  authorized  the  act  to  be  con- 
tinued as  something  required  by  the  public  good.^  And 
when  the  statute  of  1795  was  passed,  extending  the  right  to 
flow  any  lands  of  another  for  the  purpose'  of  raising  a  suita- 

1  Boston  and  Roxbuiy  Mill-Dam  Corporation  v.  Newman,  12  Pick.  467. 

2  Col.  Laws,  404. 
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ble  head  of  water  for  working  a  mill,  the  language  of  Parker, 
C.  J.,  in  Stowell  v.  Flagg,  was  undoubtedly  justified,  that 
"  he  could  not  help  thinking  it  was  incautiously  copied 
from  tlie  Colonial  and  Provincial  Acts,  which  were  passed 
when  the  use  of  mills,  from  the  scarcity  of  them,  bore  a 
much  greater  value,  compared  to  the  land  used  for  the 
purposes  of  agriculture,  than  at  present."^ 

The  statute,  in  the  case  last  cited,  is  regarded  as  one  of 
remedy  alone.  Other  views  of  it  are  presented  in  other 
cases,  as,  for  instance,  in  Bates  v.  Weymouth  Iron  Co.,^  by 
Shaw,  0.  J.,  and  in  Williams  v.  Nelson,^  by  the  same  judge. 

The  case  of  Hazen  v.  Essex  Company  *  was  one  where  the 
general  law  authorizing  mill-owners  to  flow  the  lands  of 
others  was  extended  by  a  special  act  to  the  flowing  back 
water  upon  an  existing  mill  to  its  destruction,  by  means  of 
a  dam  across  the  Merrimack  River,  for  the  creation  of  an 
extensive  mill-power ;  and  the  act  was  held  to  be  constitu- 
tional, as  coming  within  the  power  of  the  legislature  to  pass 
acts  required  by  the  public  good.  The  language,  however, 
of  the  court  in  Maine  is  to  a  certain  extent  undoubtedly 
warranted  by  the  whole  history  of  the  "  Mill  Acts  "  of  that 
State,  as  well  as  of  Massachusetts,  which,  in  the  sequel,  will 
be  found  to  have  practically  carried  the  doctrine  to  the 
length,  that  any  one  wishing  to  create  a  mill-power  for  his 
own  use  and  emolument,  may  appropriate  the  mowing,  or 
tillage,  or  woodland  of  another  to  such  extent  as  he  pleases, 
and  exercise  a  perpetual  easement  over  the  same,  which  in 
effect  destroys  all  valuable  property  therein  of  the  owner 
of  such  land,  upon  paying  such  sum  in  damages  as  a  jury 
shall  estimate.  "  The  Mill  Act,"  says  Rice,  J.,  "  as  it  has 
existed  in  this  State,  pushes  the  power  of  eminent  domain 

1  Stowell  V.  Flagg,  11  Mass.  364. 

2  Bates  V.  "Weymouth  Iron  Co.,  8  Cash.  548,  553.  See  also  Murdock  v. 
Stlckney,  Ibid.  113. 

'  Williams  v.  Nelson,  23  Pick.  141. 

*  Hazen  v.  Essex  Company,  12  Cush.  475. 
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to  the  very  verge  of  constitutional  inhibition.  If  it  were  a 
new  question,  it  might  well  be  doubted  whether  it  would 
not  be  deemed  to  be  in  conflict  with  that  provision  of  the 
Constitution, — private  property  shall  not  be  taken  for  public 
uses  without  just  compensation,  nor  unless  the  public  ex- 
igencies require."  ^ 

The  most  sensible  ground  upon  which  these  statutes  are 
to  be  placed  seems,  after  all,  to  be  furnished  in  Talbot  v. 
Hudson,  in  which  the  court  hold  that  it  is  as  competent  for 
the  legislature  to  authorize  a  body  of  land-owners  to  abate 
the  dam  of  a  mill-owner,  if  the  public  good  requires  it,  and 
thereby  relieve  their  lands  from  being  flowed,  as  it  is  to  au- 
thorize a  mill-owner  to  flow  them.  The  principle  applicable 
and  governing  in  all  these  cases  is,  that  private  interests 
must  yield  to  public  exigencies,  and  that  private  property, 
in  such  cases,  may  be  appropriated,  if  compensation  theror 
for  is  provided. 

The  opinion  of  the  court  was  given  by  Bigelow,  C.  J., 
and  the  following  extracts  will  present  the  grounds  on 
which  these  statutes  rest  in  as  satisfactory  a  light  as  could 
well  be  desired.  In  this  case,  the  legislature  had  passed  an 
act  authorizing  the  removal  of  a  mill-dam  in  consequence 
of  the  alleged  extent  of  the  injury  thereby  occasioned  to  the 
lands  of  riparian  proprietors  upon  the  stream  above  it.  The 
constitutionality  of  the  act  was  denied,  but  sustained  by  the 
court. 

"  If  land  is  taken  for  a  fort,  a  canal,  or  a  highway,  it 
would  clearly  fall  within  the  first  class  (public  use).  If  it 
was  transferred  from  one  person  to  another,  or  to  several 
persons,  solely  for  their  peculiar  benefit  and  advantage,  it 
would  as  clearly  come  within  the  second  class  (private 
use).     But  there  are  intermediate  cases  where  public  and 

1  Jordan  v.  Woodward,  40  Me.  317,  323.     See  2  Am.  Jurist,  25-39.     Shaw, 
C.  J.,  in  Murdocit  t>.  Stickney,  supra,  expressly  denies  that  the  statute  rests 
upon  the  right  of  eminent  domain,  or  that  it  is  in  any  proper  sense  a  taking 
of  the  property  of  the  owner  of  the  land. 
28 
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private  interests  are  blended  together,  in  which  it  becomes 
more  difficult  to  decide  within  which  of  the  two  classes  they 
may  be  properly  said  to  fall.  There  is  no  fixed  rule  or 
standard  by  which  such  cases  can  be  tried  and  determined. 
Each  must  necessarily  depend  upon  its  own  peculiar  cir- 
cumstances  In  a  broad  and  comprehensive  view, 

such  as  has  been  heretofore  taken  of  the  construction  of 
this  clause  of  the  Declaration  of  Rights,  everything  which 
tends  to  enlarge  the  resources,  increase  the  industrial  ener- 
gies, and  promote  the  productive  power  of  any  considerable 
number  of  the  inhabitants  of  a  section  of  the  State,  or  which 
leads  to  the  growth  of  towns  and  the  creation  of  new  re- 
sources for  the  employment  of  private  capital  and  labor, 
indirectly  contributes  to  the  general  welfare,  and  the  pros- 
perity of  the  whole  community.  It  is  on  this  principle  that 
many  of  the  statutes  of  the  Commonwealth,  by  which  pri- 
vate property  has  been  heretofore  taken  and  appropriated  to 
a  supposed  public  use,  are  founded One  of  the  earli- 
est and  most  familiar  instances  of  the  exercise  of  such  a 
power  under  the  Constitution  is  to  be  found  in  the  statute 
for  the  erection  and  regulation  of  mills And  it  is  be- 
cause they  thus  lead,  incidentally,  to  the  promotion  of  one  of 
the  great  public  industrial  pursuits  of  the  Commonwealth 
that  they  have  been  heretofore  sanctioned  by  this  court,  as 
well  as  by  the  legislature,  as  being  a  legitimate  exercise  of 
the  right  of  eminent  domain  justifying  the  taking  and 
appropriating  of  private  property."  ^ 

Whatever,  therefore,  miight  have  been  thought  of  statutes 
like  these  in  their  application  to  particular  cases,  if  the 
question  were  now  raised  for  the  first  time,  their  validity 
may^be  assumed  to  rest  upon  premises  at  once  well  founded 
and  intelligible. 

3.  The  Virginia  system  seems  to  be  open  to  more  obvious 

»  Talbot  V.  Hudson,  24  Law  Rep.  228.    See  also  Commonwealth  v.  Essex  Co., 
13  Gray,  239,  251  ;  Chase  v.  Sutton  Mg.  Co  ,  4  Cush.  152,  159. 
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objections  upon  constitutional  grounds  than  that  of  Massa- 
chusetts, though  the  same  broad  construction  which  author- 
izes the  appropriation  of  tlie  use  of  the  property  of  one 
man  for  the  benefit  of  another  would  seem  to  reach  the 
taking  and  appropriating  of  the  property  itself.  The  stat- 
utes of  Virginia,  and  of  the  States  which  have  followed  her 
in  their  policy,  provide,  in  general  terms,  that  one  owning 
land  upon  one  side  only  of  a  stream  may,  by  process  of  law, 
acquij-e  a  title  to  sufficient  land  upon  the  opposite  side  on 
which  to  erect  his  dam  and  create  a  water-power.  The 
courts  of  Alabama  in  1859  pronounced  a  statute  of  this 
character  unconstitutional,  although  it  had  stood  upon 
the  statute-book  of  that  Territory  and  State  since  1812, 
though,  had  this  power  been  limited  to  grist-mills,  which  by 
§  1112  of  the  Code  of  that  State  are  declared  to  be  pub- 
lic mills  if  they  grind  for  toll,  the  statute  might  have 
been  deemed  to  come  within  the  provisions  of  the  Consti- 
tution.^ 

So  that  the  question  in  all  these  cases  turns  upon  the 
point  whether  the  use  for  which  the  statute  authorizes  the 
taking  by  one  man,  or  a  body  of  men,  of  the  property  of  an- 
other is  a  public  one  or  otherwise.  This  question  has  been 
raised  in  respect  to  other  involuntary  easements  in  the 
lands  of  individuals,  such  as  the  laying  out  private  ways 
over  the  land  of  one  man  for  the  benefit  of  the  estate  of 
another,  which  is  provided  for  in  the  statutes  of  several  of 
the  States.  And  in  some  of  them,  the  power  to  do  this  has 
been  denied,  as  being  against  the  provisions  of  their  Consti- 
tutions. Such  has  been  the  case  in  New  York,  Tennessee, 
and  Alabama.^ 

4.  If  the  act  authorizing  the  taking  of  such  property  can 
be  brought  within  the  proper  exercise  of  the  right  of  emi- 
nent domain,  it  ceases  to  be  one  of  questionable  validity. 

1  Moore  v.  Wright,  34  Ala.  311,  333. 

2  Taylor  v.  Porter,  4   Hill,  140;  Clock  ...  White,  2  Swan,  540;  Sadler  v. 
Langham,  34  Ala.  311. 
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But  it  adds  nothing  to  the  validity  of  an  act,  if  it  transcends 
this  limit,  that  it  makes  provision  for  a  full  compensation  to 
the  owner  on  the  part  of  him  who  shall  have  attempted  to 
appropriate  the  property  of  another  to  his  own  personal 
benefit.^ 

The  doctrine  of  the  court  of  New  York  in  Heyward  v. 
Mayor  of  New  York  is  believed  to  be  the  sound  one,  that 
the  right  to  take  private  property  for  public  uses  is  an  in- 
herent attribute  of  sovereignty,  which  exists  in  every.inde- 
pendent  State.  But  no  man  can  have  his  property  taken 
from  him  without  his  consent,  and  given  to  another  by 
mere  legislation.^  "  We  know  of  no  case  in  which  a  legis- 
lative act  to  transfer  the  property  of  A  to  B,  without  his 
consent,  has  ever  been  held  a  constitutional  exercise  of  legis- 
lative power  in  any  State  in  the  Union."  Per  Story,  J.^ 

It  should  be  remarked,  in  passing,  that,  so  far  as  these 
laws  operate  to  create  what  answers  to  a  servitude  upon  one' 
estate  in  favor  of  another,  the  rights  and  obligations  of  the 
owners  of  the  dominant  and  servient  tenements  are  gov- 
erned by  the  lex  loci  rei  sitce.^ 

5.  With  this  brief  glance  at  the  principles  upon  which  the 
acts  of  legislation  of  the  several  States  with  which  they  have 
seen  fit  to  override  the  rules  of  the  common  law  in  this  re- 
spect are  to  be  sustained,  it  becomes  proper,  in  the  next 
place,  to  give  an  outline  of  these,  although  it  would  obvi- 
ously be  unsuited  to  a  work  like  the  present  to  enter  with 
any  great  minuteness  upon  the  practical  detail  of  the  modes 
in  which  these  systems  have  been  carried  out  in  their 
operation. 

Beginning  with  that  of  Massachusetts,  which  has  been  in 
operation  in  most  respects  in  Maine,  both  before  and  since 

1  Vai-ick  jj.  Smith,  5  Paige,  137,  159;  Matter  of  Albany  Street,  11  Wend. 
149  ;  Bowman  v.  Middleton,  1  Bay,  252;  2  Kent,  Comm.  276  ;  Ibid.  340. 

2  Heyward  v.  Mayor  of  N.  Y.,  3  Seld.  314. 
8  Wilkinson  v.  Leiand,  2  Peters,  627,  658. 
*  3  Burge,  For.  &  Col.  L.  448. 
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lier  separation  from  the  former  State,  and  has,  to  a  consid- 
erable extent,  been  adopted  in  Wisconsin,  its  general  provis- 
ions may  be  stated  in  a  summary  form.  It  is  made  lawful 
for  any  one  to  erect  a  dam  upon  his  own  land,  across  a 
stream  not  navigable,  for  the  purpose  of  raising  a  head  of 
water  for  operating  a  mill,  and  to  maintain  the  same,  pro- 
vided he  do  not  thereby  injure  any  mill  lawfully  existing 
upon  the  same  stream  above  or  below  such  dam,  nor  any 
mill-site  upon  the  same  on  which  a  mill  or  mill-dam  has 
been  lawfully  erected,  unless  the  right  to  maintain  the  same 
shall  have  been  lost  or  defeated  by  abandonment  or  other- 
wise. Nor  can  he  erect  such  dam  to  the  injury  of  a  mill- 
site  which  has  already  been  occupied,  provided  the  owner 
thereof  shall  within  a  reasonable  time  after  commencing 
such  occupation  complete  a  mill  and  put  the  same  in  oper- 
ation, for  the  working  of  which  the  water  of  such  stream 
shall  be  applied. 

And  to  avoid  all  question  of  constructive  authority,  the 
statute  denies  to  any  one  a  right  to  place  any  part  of  his 
mill  or  dam  upon  the  land  of  another,  except  by  his  grant 
or  permission.'^ 

The  same  statute  provides  for  an  assessment  of  damages 
in  favor  of  any  one  whose  lands  shall  be  flowed  or  damaged 
by  the  erection  and  maintenance  of  such  dam  and  mill,  and 
authorizes  the  jury,  which  shall  be  impanelled  to  assess  the 
same,  to  fix  the  height  to  which  the  dam  and  flowing  may  be 
maintained,  and  during  what  parts  of  the  year  the  owner  of 
the  mill  may  flow  the  lands  of  the  complainant.  Various 
provisions  are  made  for  carrying  out  the  purposes  of  the 
statute,  such  as  giving  the  land-owner  a  lien  upon  the  mill 
and  dam  for  the  enforcement  of  his  damages,  and  for  in- 
creasing the  amount  in  certain  cases,  while  the  common-law 
remedy  for  such  injury  is  taken  away,  and  a  right  of  tender 
is  given  to  the  mill-owner.     And,  to  save  a  multiplicity  of 

1  Gen.  Stat.  c.  149. 
28* 
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complaints,  two  or  more  land-owners,  though  not  jointly  in- 
terested in  the  parcels  flowed,  may  join  in  one  complaint,  if 
damaged  by  the  same  mill-dam. 

While  these  provisions,  so  adverse  in  many  respects  to  the 
notions  of  the  common  law,  have  furnished  a  guide  to  the 
courts  in  determining  the  respective  rights  of  the  mill  and 
the  land  owner,  it  has  been  necessary  to  resort  to  many  of 
the  principles  of  the  common  law  in  applying  the  letter  of 
the  statute  to  particular  cases,  so  that  a  system  has  been 
built  up  here  which  combines  them  both  to  no  inconsider- 
able extent,  as  will  appear  by  referring  to  the  cases  which 
have  been  decided  by  the  courts  from  time  to  time. 

6.  The  statute  in  the  first  place  only  covers  injuries  to 
land  occasioned  by  means  of  a  mill-dam  and  flowing  the 
same,  and  does  not  extend  to  injuries  to  other  property 
than  laud,  nor  to  damages  occasioned  by  any  other  means 
than  raising  water  by  a  dam  for  mill  purposes.^  So  that 
if  the  flowing  of  one's  lands  occasions  offensive  smells,  and 
thereby  diminishes  the  value  of  other  lands  in  the  neigli- 
borhood  of  those  flowed^  the  remedy  is  not  under  the  stat- 
ute, but  by  an  action  at  the  common  law,  since  the  statute 
does  not  authorize  what  would  be  a  private  nuisance,  be- 
yond the  mere  act  of  flowing  of  land.^ 

7.  But  where  land  is  flowed  by  means  of  a  mill-dam, 
it  matters  not  whether  it  be  situate  above  or  below  the 
dam ;  it  is  equally  within  the  statute  in  either  situation.^ 

8.  Under  the  provision  restricting  a  naill-owner  from 
doing  anything  under  the  mill  acts  injurious  to  an  existing 
mill,  it  was  held  in  Maine,  under  Rey.  Stat.  c.  126y 
§  2,  that  where  one  erected  a  mill  above  an  existing  one, 
and  adopted  such  machinery  therein  that  the  water  applied 

'  ^  Palmer  Co.  v.  rerrill,  17   Pick.  58 ;  Thompson  v.  Moore,  2  Allen,  350. 

2  Eames  ».  N.  E.  Worsted  Co.,  11  Mete.  570  ;  Murdock  ».  Stickney,  8  Gush; 
116. 

»  Gile».  Stevens,  13  Gray,  146;  Shaw  v.  Wells,  5  Cush.  537;  Gen.  Stafi 
c.  149,  ^  4. 
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in  carrying  tlie  same  was  not  sufficient  in  quantity  to  carry 
the  works  in  the  prior  mill,  the  owner's  remedy,  if  any, 
for  being  deprived  of  his  accustomed  flow  of  water,  was  by 
an  action  on  the  case,  and  not  under  the  statute  for  regulat- 
ing mills.^ 

9.  In  one  respect,  there  is  an  important  practical  di- 
versity between  the  statutes  of  Maine  and  Massachusetts 
on  this  subject.  In  Maine  no  complaint  lies  until  the  flow- 
ing occasioned  by  the  dam  shall  have  caused  some  actual 
damage  to  the  land-owner,  and  as  the  common-law  remedy 
is  superseded  by  the  statute  in  such  cases,  such  land-owner 
is  without  remedy  until  actually  damaged.  This,  as  will 
hereafter  appear,  has  an  important  bearing  upon  the  ques- 
tion, when  the  party  flowing  begins  to  acquire  a  prescrip- 
tive right  to  maintain  it  by  an  adverse  enjoyment  of  the 
same.  In  Massachusetts,  on  the  contrary,  it  is  no  answer 
to  the  complaint  of  the  land-owner  for  the  assessment  of 
damages  for  flowing  the  same,  that  no  actual  damage  has 
yet  been  sustained.^ 

If,  therefore,  under  the  Massachusetts  law,  a  mill-owner 
claims  by  prescription  to  flow  the  land  of  another,  who 
seeks  to  recover  damages  under  the  provisions  of  the  stat- 
ute, he  ought  to  avail  himself  of  such  right  by  denying  that 
of  the  land-owner  to  have  a  warrant  issue  for  the  assess- 
ment of  damages.^ 

10.  And  where  a'  jury,  in  fixing  the  height  to  which 
the  mill-owner  might  flow,  established  the  height  of  the  dam 
by  certain  marks,  it  was  held  that  he  might  flow  as  high  as 
a  dam,  maintained  at  the  prescribed  height,  would  flow.* 
But  where  the  mill-owner  had  a  right  to  raise  the  water 

1  Wentworth  v.  Poor,  38  Me.  243. 

2  Hathorn  v.  Stinson,  10  Me.  224  ;  s.  c.  12  Me.  183,  188  ;  Nelson  v.  Butter- 
field,  21  Me.  220;  Seidensparger  ».  Spear,  ,17  Me.  123;  Wood  ».  Kelley,  30 
Me  47 ;  Gen.  Stat.  c.  149;  ^  8 ;  Williams  v.  Nelson,  23  Pick.  141 ;  ante,  chap. 
1,  sect.  4,  pi.  33  ;  post,  pi.  31. 

8  Wilmarth  v.  Knight,  7  Gray,  294. 
*  Ibid. 
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two  inches  above  a  certain  bolt,  it  was  held  that  his  dam 
must  be  so  built  as  not  to  flow  the  water  above  that  point.^ 

11.  Though  it  is  a  familiar  doctrine,  that  an  easement 
in  another's  land  can  only  be  acquired  by  grant,  while  a 
parol  license  to  occupy  another's  land  is  in  most  of  the 
States  revocable  at  pleasure,  under  the  construction  given 
to  these  mill  acts,  which  authorize  a  mill-owner  to  occupy 
the  land  of  another  by  flowing  the  same,  if  the  latter  release 
his  damages  therefor,  though  by  parol,  it  will  bar  him  of 
all  claim  or  right  to  maintain  any  complaint  for  such  in- 
jury. It  was  accordingly  held  that  where,  as  an  induce- 
ment to  the  owner  of  a  mill-privilege  to  go  on  and  occupy 
the  same  by  a  mill,  a  land-owner,  whose  land  would  thereby 
be  flowed,  orally  agreed  not  to  claim  damages  therefor, 
if  such  mill  were  erected,  it  was  a  bar  to  any  claim  in  his 
favor  for  such  damages,  not  in  the  light  of  a  grant  of  a 
right  to  occupy  lands,  but  of  a  parol  release  of  a  claim 
to  recover  a  certain  amount  of  money .^ 

But  such  agreement  would  not  run  with  the  estate  so 
as  to  bar  the  claim  of  the  grantee  of  the  land-owner  for 
any  flowing  done  by  the  mill-owner  after  such  grant.^ 

12.  It  is,  however,  proposed  to  consider  this  statute  only 
so  far  as  it  bears  upon  the  right  to  enjoy  what  answers  to 
an  easement  thereby  created  in  another's  land,  and  tiot 
to  enter  into  any  detail  of  the  forms  of  proceeding  or  the 
mode  of  enforcing  compensation  for  the  injuries  thereby  oc- 
casioned. 

It  not  only  authorizes  one  who  owns  land  upon  both  sides 
of  the  stream  on  which  to  erect  a  mill  and  dam  to  do  so, 
and  thereby  raise  a  head  of  water  in  immediate  connection 
with -such  mill,  but  to  do  this  by  way  of  a  reservoir  at  any 
distance  above  his  mill,  upon  the  same  stream,  and  there. 

^  "Winkby  v.  Salisbury  Mg.  Co.,  U  Gray,  443. 

2  Smith  V.  Goulding,  6  Cush.  154;  Seymour  v.  Carter,  2  Mete.  520;  Clement 
V.  Durgin,  5  Me.  9  ;  Short  c.  Woodward,  13  Gray,  86. 
"  Fitch  V.  Seymour,  9  Mete.  462. 
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pen  up  the  water  for  the  use  of  his  mill,  as  he  shall  have 
occasion  to  draw  the  same.^ 

13.  But  the  courts  restrict  these  statutes  within  a  pretty 
narrow  construction  of  their  terms,  and  hold  that  this  right 
of  erecting  dams  for  reservoirs  must  be  upon  the  same 
stream  upon  which  tlie  mill  is  situate.  And  therefore 
that,  where  one  owning  land  on  two  streams  built  his  mill 
upon  one,  and  erected  a  dam.  for  a  reservoir  upon  the  other, 
and  conducted  the  water  of  his  reservoir  by  an  artificial 
channel  to  the  pond  of  his  mill,  and  by  the  erection  of  his 
dam  flowed  land  of  another,  he  was  not  justified  in  so 
doing  by  the  statute  relating  to  mills,  but  was  liable  as  at 
common  law.^  * 

So  where  a  mill-owner  having  a  reservoir  dam  above  his 
mill  upon  the  main  stream  let  out  the  water  thereof  into 
the  plaintiff's  meadow  by  an  artificial  channel,  different  from 
that  through  which  it  naturally  flowed,  and  thereby  flooded 
the  meadow,  he  was  held  liable  in  an  action  of  the  case,  and 
not  protected  by  the  mill  laws,  in  making  such  use  of  the 
water  to  the  plaintiff's  injury.^ 

14.  It  will,  moreover,  be  seen  that  so  far  from  its  con- 
ferring a  general  right  upon  a  mill-owner  to  flow  the  lands 
of  others,  there  are  several  prerequisites  to  be  established 
before  this  right  can  be  exercised.  And  first,  the  person, 
claiming  it  must  have  a  water-privilege  on  which  he  has 
erected  a  mill  and  mill-dam.  Thus,  where  the  owner  of 
one  half  tlie  stream  erected  a  dam  across  the  same  for  a 
mill,  and  abutted  and  built  one  end  of  the  dam  iipon  the 
land  of  the  opposite  owner,  without  his  consent,  and  the 
latter  afterwards  built  a  dam  on  his  own  land  below,  which 
in  that  place  extended  across  the  stream,  and  flowed  out 
the  upper  dam,  it  was  held  that  the  upper  mill-owner  had 

1  Wolcott  Mg.  Co.  V,  Upham,  5  Pick.  292  ;  Fiske  v.  Framingham  Mg.  Co., 
12  Pick.  68  ;  Shaw  v.  Wells,  5  Cush  537  ;  Nelson  v.  Butterfield,  21  Me.  220. 
2'  Bates  V.  Weymouth  Iron  Co.,  8  Cush.  548. 
'  Piske  V.  Framingham  Mg.  Co.,  12  Pick.  68. 
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right  to  maintain  his  dam  against  the  consent  of  the 
other  party,  and  that  the  latter  was  justified  in  erecting  his 
dam,  and  submerging  that  of  the  upper  owner,  or  he  might 
have  talien  down  the  dam,  so  far  as  it  stood  on  his  land.^ 

So  if  tliere  has  been  an  ancient  mill  upon  a  mill-privilege, 
one  may  not  erect  a  mill  and  dam  below  it  and  submerge  it, 
although  no  mill  may  at  the  time  be  standing  thereon,  pro- 
vided the  owner  of  such  upper  privilege  has  not  abandoned 
it  as  a  mill-privilege.^ 

And  if  one  erects  a  mill-dam  on  his  own  land,  which  flows 
back  water  upon  an  existing  mill,  the  owner  of  the  latter  may 
enter  upon  the  premises  of  the  former  and  abate  so  much 
thereof  as  may  be  necessary  to  remove  tte  impediment 
thereby  occasioned.^ 

So  where  one  erected  his  mill  on  the  stream  and  his  dam 
for  working  it,  and  another  owner  upon  the  same  stream 
then  erected  his  upon  his  own  land  above  it,  the  first  could 
not,  by  afterwards  raising  his  dam,  increase  the  flowing  so 
as  injuriously  to  affect  the  working  of  the  upper  mill.* 

15.  It  may  be  remarked,  in  passing,  that  the  statute  does 
not  extend  to  mills  worked  by  tide-power,  or  what  are  called 
tide-mills.^ 

16.  The  limitations  above  mentioned  are  easily  and  well 
defined,  in  questions  between  new  and  actually  existing 
mills,  and  especially  what  are  called  ancient  mills.  But  a 
class  of  cases  has  arisen,  which  are  not  entirely  free  from 
difficulty,  when  applying  to  them  the  rules  of  the  statute. 
And  these  are,  where  the  owner  of  a  mill-privilege,  may,  for 
instance,  have  taken  steps  towards  occupying  it ;  but  before 
he  shall  have  had  an  existing  mill  thereon,  another  owner  on 


^  Jewell  V.  Gardiner,  12  Mass.  311. 

2  French  v.  Braintree  Mg.  Co.,  23  Pick.  216;  Hatch  c.Dwight,  17  Mass.  289. 
'  Jewell  V.  Gardiner,  12  Mass.  311 ;  Hodges  v.  Raymond,  9  Mass.  314;  post, 
chap.  6,  sect.  4,  pi.  1. 

♦  Sumner  v.  Tileston,  7  Pick.  198,  203;  Gary  v.  Daniels,  8  Mete.  466. 
'  Murdockti.  Stickney,  8  Cush.  113. 
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the  same  stream  below  him,  by  the  exercise  of  greater 
despatch  or  the  completion  of  a  cheaper  and  more  easily 
erected  structure,  has  actually  put  a  mill  in  operation  in 
advance  of  the  first.  One  may,  for  example,  be  an  extensive 
cotton  manufactory,  the  other  a  shingle-mill.  The  question 
in  such  cases  has  been,  which  of  the  two  shall  have  the  prior 
riglit  to  the  privilege,  and  may  the  lower  mill-owner  flow 
the  land  of  the  upper  proprietor  to  the  sacrifice  of  his  rights 
as  a  mill-owner  ?  Under  .the  law  as  it  stood  before  the  re- 
vision of  the  statutes  in  1836,  it  had  been  held  that,  if  the 
upper  proprietor  had  actually  built  or  was  building  a  mill 
on  his  privilege,  the  lower  proprietor  could  not  erect  a  new 
dam  or  raise  an  old  one  to  its  injury,  for  the  principle  seems 
to  be  the  same,  so  as  to  destroy  the  upper  mill-privilege, 
under  the  protection  and  authority  of  the  mill  acts.^ 

By  an  alteration  in  phraseology  introduced  into  the  re- 
vised statutes,  nothing  but  an  existing  mill  could  prevent 
one  from  erecting  a  dam  and  mill,  and  flowing  the  land 
of  another  above  him ;  and  in  one  case  it  was  held  that  he 
might  do  this,  although  the  upper  land-owner  had  begun 
to  erect  a  dam  and  mill  upon  his  own  premises  before 
the  lower  owner  had  begun  the  erection  of  his  works.^ 

But  by  the  present  form  of  the  statute  no  one  can  erect 
a  mill-dam  whereby  to  flow  the  land  of  another  to  the  in- 
jury of  a  mill-privilege  already  occupied,  provided  the  owner 
thereof  completes  such  occupation  by  putting  a  mill  in 
operation  upon  the*  same,  within  a  reasonable  time  after 
commencing  such  occupation. 

17.  In  the  application  of  this  doctrine  to  practical  uses, 
reference  has  to  be  still  had  to  some  of  the  familiar  prin- 
ciples of  the  common  law.  Before  any  mills  are  erected, 
the  right  of  each  proprietor  is  the  same,  and  that  is  a  right 
to  appropriate  the  power  of  the  stream  by  the  actual  erec- 
tion of  a  mill.     The  necessary  consequence  is,  that,  when 

1  Bigelow  V.  Newhall,  10  Pick.  348.  ^  Bairj  „.  Wells,  22  Pick.  312. 
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one  proprietor  under  the  common  right  has  in  fact  appro- 
priated the  power,  the  proprietor  below  is  so  far  restricted 
in  his  right  to  do  the  same  that  he  cannot  erect  a  mill  on 
his  "own  land,  and  flow  back  water  to  the  destruction  of 
the  mill  already  erected  by  authority  of  law.^ 

18.  But  perhaps  the  best  exposition  of  the  nature  and 
effect  of  this  statute,  considered  in  connection  with  the 
common-law  rights  of  riparian  proprietors  upon  a  stream, 
may  be  found  in  the  opinion  of  Shaw,  C.  J.,  in  Carey 
V.  Daniels.  If,  for  instance,  the  descent  of  the  water  of  a 
stream  through  the  lands  of  several  successive  owners  is 
such  as  only  to  supply  power  for  a  single  mill-privilege, 
the  proprietor  who  first  erects  his  dam  for  the  purpose 
of  availing  himself  of  this  mill  power,  may  claim  it  as 
against  the  proprietors,  whether  above  or  below  him,  upon 
the  stream,  and  his  prior  occupancy  gives  him  a  prior  title 
to  the  use  of  the  water  for  that  purpose.  Though  such 
an  occupancy  deprives  the  upper  proprietor  of  the  right 
to  do  the  same  on  his  own  land  which  he  otherwise  would 
have  had,  it  is  damnum  absque  injuria.  The  proprietor 
below  could  not,  after  such  erection,  raise  a  dam  upon 
his  own  land  so  as  thereby  to  obstruct  the  wheels  of  the 
prior  occupant  above.  Up  to  the  time  of  this  occupation, 
these  rights  were  equal  and  the  same.  But  when  the  first 
occupant  had  made  an  appropriation  of  the  use,  to  that 
extent  he  acquired  a  priority  with  which  the  others  had 
no  right  to  interfere.  ♦ 

But  this  applies  only  to  the  extent  to  which  he  shall 
actually  have  appropriated  and  occupied  the  stream.  All 
the  surplus  power  may  be  occupied  and  appropriated  by 
another  riparian  proprietor  for  mill  purposes,  in  the  same 
manner  as  the  first  had  a  right  to  occupy  the  part  he  did. 
Nor  can  the  first  proprietor,  afterwards,  raise  his  dam  to 
the  injury  of  the  second  occupier. 

1  Gould  V.  Boston  Duck  Co.,  13  Gray,  442,  450 ;  Hazen  v.  Essex  Co.,  12 
Gush.  475  ;  Kelly  v.  Natoma  Water  Co.,  6  Gal.  105. 
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As  to  such  surplus,  the  second  occupier  becomes  the 
first,  with  all  the  rights  to  the  same  of  a  first  occupant. 

The  upper  occupant,  though  second  in  point  of  time,  may 
place  his  mill  so  low  that  the  pond  of  the  lower  mill  shall 
flow  upon  its  wheel,  if  he  pleases.  But  he  cannot,  in  that 
case,  complain  of  the  lower  mill  for  setting  back  water 
upon  his  works. 

So  if  the  occupant  leave  a  surplus  of  power  unappro- 
priated at  first,  he  may  occupy  it  at  any  subsequent  time, 
by  raising  his  dam  or  otherwise,  if  no  one  shall,  in  the 
mean  time,  have  occupied  it.^ 

19.  While  the  effect  to  be  given  to  a  prior  occupation  of 
a  mill-privilege  may  be  considered  as  settled,  there  may  ob- 
viously arise,  at  times,  nice  questions  as  to  precedence  of 
right  between  the  owners  of  two  mill-privileges  upon  the 
same  stream  where  only  one  can  be  practically  used,  and 
each  has  undertaken  to  gain  this  right  by  prior  occupancy. 
Thus  cases  have  occurred  where  two  parties  have  simulta- 
neously, or  nearly  so,  begun  to  do  acts  in  view  of  occupying 
a  privilege  upon  their  respective  lands.  In  one  case,  one 
proprietor  began  in  the  morning  to  cut  brush  growing 
upon  the  spot  on  which  he  was  about  to  erect  a  dam,  and  to 
drive  stakes  at  different  points  on  each  side  of  the  stream,  to 
indicate  the  position  and  height  of  the  intended  dam,  and  an 
upper  owner  began  at  noon  to  dig  stones  upon  the  bank  of 
the  stream,  and  to  place  them  in  the  bed  of  the  stream,  as  a 
part  of  the  foundation  of  his  dam.  Both  parties  proceeded 
with  all  reasonable  despatch  to  complete  their  respective 
dams,  and  the  same  were  in  fact  only  a  few  rods  apart.  In 
an  action  by  the  upper  owner  against  the  lower  one  for  flow- 
ing his  land  and  destroying  his  occupied  mill-privilege,  the 
question  was  made,  which  of  the  two  had  the  better  right  by 
prior  occupancy.  A  case  substantially  like  this  was  argued 
before  the  Supreme  Judicial  Court  in  Worcester,  October, 

1  Carey  v.  Daniels,.  8  Mete.  466,  477. 
29 
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1838,  and  the  opinion  of  the  court,  given  by  Shaw,  C.  J., 
though  never  reported,  was  to  the  effect  that  the  one  who 
first  commenced  work  upon  the  soil,  either  by  cutting  trees, 
or  digging  stones  or  earth,  for  the  purpose  of  actually  build- 
ing a  dam,  may  be  deemed  to  have  first  begun  his  dam.  But 
if  the  acts  of  cutting  brush,  setting  stakes,  &c.,  were  for  the 
purpose  of  ascertaining  whether  there  existed  a  fall  of  wa- 
ter, &c.,  or  whether  the  situation  was  a  favorable  one  for  the 
erection  of  a  mill,  and  the  like,  it  would  not  be  a  beginning. 
These  acts  were  stated  as  serving  to  point  out  the  line  of 
demarcation  where  the  acts  of  building  began.  That  the 
stakes  were  driven  might,  or  might  not,  be  evidence.  Was 
it  a  part  of  the  operation  of  building  ?  If  it  was,  it  would 
be  a  beginning.  If  not,  but  to  show  his  intention,  it  would 
not  have  that  effect.-'- 

20.  It  may  further  be  remarked,  that  no  preference  which 
may  be  acquired  by  an  actual  appropriation  of  a  water-power 
can  be  gained  by  an  intention  to  appropriate  it,  however 
strongly  expressed.  Nor  will  the  doing  of  an  act  which 
would,  if  so  intended,  be  a  part  of  the  act  of  appropriation 
of  a  power,  such  as  digging  a  trench  in  which  to  conduct 
water,  operate  as  an  appropriation  of  the  same,  unless  done 
with  an  intention  to  have  that  effect.^  But  if  one  begins  a 
dam  in  order  to  appropriate  a  water-privilege,  it  will  give 
him  a  prior  right  to  the  same  in  preference  to  one  who  sub- 
sequently commences  a  dam,  though  he  completes  it  before 
the  first  is  finished.^ 

21.  Among  the  restrictions  imposed  by  the  statute  upon 
the  right  of  a  mill-owner  to  flow  the  lands  of  a  riparian  pro- 
prietor, is  that  which  has  already  been  mentioned,  by  which 
it  is  in  the  power  of  a  jury  to  prescribe  how  high,  and  during 
what  portion  of  the  year,  the  flowing  may  be  sustained.  And 
if  in  violation  of  this  limitation  the  mill-owner  shall  flow  to 


1  Bemis  v.  Upham.  2  Maeris  v.  Bicknell,  7  Cal.  261. 

5  Kelly  V.  Natoma  Water  Co.,  6  Cal.  105. 
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a  higher  point,  or  during  a  greater  portion  of  the  year  than 
that  prescribed  by  such  verdict,  he  will,  as  to  such  excess, 
be  subject  to  the  common-law  rights  and  remedies  of  such 
land-owner  for  the  injury  thereby  occasioned.^ 

22.  But  if  one  acqiiires  a  right  to  flow  the  land  of  another 
during  certain  portions  of  the  year,  or  to  a  definite  height 
by  grant,  and  transcends  this  right,  he  will  for  such  excess 
be  subject  to  the  provisions  of  the  mill  act  for  the  recovery 
of  the  damages  thereby  occasioned.^ 

23.  Another  important  restriction  in  the  right  of  flowing 
lands  is,  that  the  statute  extends  its  protection  only  to  such 
as  are  owners  of  existing  mills,  and  exercise  the  right  for 
the  use  and  operation  of  such  mills.  '  The  consequence  is, 
that  if  one  has  a  dam,  but  no  existing  mill,  or  if,  having  had 
such  mill,  he  abandons  it,  but  retains  his  dam,  and  lands  of 
third  persons  are  thereby  damaged,  the  owner  of  such  dam 
is  liable  to  actions  at  common  law  in  favor  of  tliose  whose 
lands  are  injured.^ 

24.  But  though  he  would  lose  the  benefit  of  the  statute  by 
abandoning  his  mill,  yet  if  his  mill  or  his  dam  be  destroyed 
by  flood  or  fire,  or  become  dilapidated  by  age  or  natural 
decay,  the  proprietor  will  have  a  reasonable  time  in  which 
to  rebuild  or  repair  the  same,  depending,  as  to  what  that 
shall  be,  upon  the  circumstances  of  each  particular  case.* 

If  the  mill-owner  cease  to  use  and  occupy  his  land  for 
mill  purposes  beyond  a  reasonable  time,  or  if  he  do  acts  of 
abandonment,  like  removing  his  dam  or  mill,  accompanied 
by  evidence  of  an  express  intent,  like  a  declaration  to  that| 


1  Hill  V.  Sayles,  12  Mete.  U2;  s.  o.  4  Cush.  549 ;  Johnson  v.  Kittredge,  17 
Mass.  76,  80;  "Winkley  v.  Salisbuty  Mg.  Co.,  14  Gray,  443 ;  Gile  v.  Stevens,  13 
Gray,  146. 

2  Tourtellot  v.  Phelps,  4  Gray,  370  ;  Judd  v.  Wells,  12  Meto.  504. 

"  Baird  v.  Hunter,  12  Pick.  556  ;  Slack  ».  Lyon,  9  Pick.  62 ;  Fitch  v.  Ste- 
vens, 4  Mete.  426  j  Sampson  v.  Bradford,  6  Cush.  303  ;  Farrington  v.  Blish,  14 
Me.  423 ;  Hodges  ».  Hodges,  5  Mete.  205. 

*  French  v.  Braintree  Mg.  Co.,  23  Pick.  220 ;  CoweU  v.  Thayer,  5  Mete.  253. 
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effect,  to  abandon  the  right  of  flowing  another's  land,  it 
would  extinguish  his  right  to  do  so  under  the  statute,  and, 
for  any  subsequent  flowing,  he  would  be  subjected  to  the 
liabilities  of  the  common  law. 

How  far  this  would  be  the  effect,  if  such  abandonment 
were  made  by  a  tenant  for  life  or  years  of  a  mill,  so  as  to 
bind  the  rights  of  a  reversioner  or  remainder-man,  or  how 
far  an  infant  would  be  bound  by  such  acts,  after  he  should 
have  arrived  at  age,  may  be  considered  as  questions  not  ne- 
cessarily involved  in  the  above  decision,  which  is  understood 
to  apply  only  to  cases  of  owners  in  fee,  who  are  competent 
to  bind  the  estate.  And  it  may  be  assumed  to  be  a  rule  of 
law  that  such  abandonment  can  only  be  made  by  such  as 
have  a  disposing  power  over  the  estate. 

25.  In  applying  the  doctrme  of  abandonment  to  what 
would  be  regarded  as  sufficient  evidence  of  its  having  been 
made,  it  would  be  deemed  prima  facie  evidence  of  this,  if 
there  had  been  a  discontinuance  of  the  use  for  twenty  years, 
though  even  that  may  be  controlled  by  proof  of  the  exist- 
ence of  causes,  during  that  time,  which  have  prevented  the 
owner  of  the  privilege  from  exercising  the  act  of  flowing.^ 

So  the  effect  to  be  ascribed  to  a  cesser  to  use  a  right  to 
flow  another's  land,  when  once  acquired,  accompanied  by  a 
declaration  of  intent,  may  depend  upon  the  circumstance 
whether  the  party  causing  it  shall  have  acquired  the  right 
to  do  so  without  payment  of  damages  therefor,  or  whether 
he  is  subject  to  damages  for  continuing  the  same.  In  the 
one  case,  the  removal  of  his  mill,  and  a  declaration  by  the 
mill-owner  that  the  privilege  would  not  be  occupied  again, 
would  not  be  deemed  a  legal  abandonment  by  which  his 
right  to  resume  it  at  his  pleasure  was  lost,  whereas,  in  the 
other,  it  would  be  an  abandonment,  and  the  respective 
rights  of  the  land-owner  and  of  the  owner  of  the  privilege 

1  rrench  v.  Braintree  Mg.  Co.,  23  Pick.  220 ;  Hunt ».  'Whitaey,  4  Mete.  603  ; 
post,  chap.  5,  sect.  6. 
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would  be  restored  as  they  stood  before  such  right  had  been 
acquired.^ 

26.  The  law  authorizing  the  mill-owner  to  flow  another's 
land  by  making  compensation  therefor,  so  far  regards  this 
right  like  a  mere  license,  and  not  an  estate  in  another's 
land,  that  where  a  jury  had  assessed  a  sum  in  gross,  to  be 
paid  by  such  mill-owner  for  the  right  to  flow  the  land  of 
the  complainant  for  all  future  time,  and  the  mill-owner,  at 
once,  ceased  to  flow  it,  and,  by  a  written  declaration,  aban- 
doned all  right  to  continue  to  flow  the  same,  it  was  held 
that  he  thereby  exonerated  himself  from  liability  to  pay 
the  damages  assessed  for  such  future  flowing.^ 

27.  Nor,  though  the  cases  speak  of  this  right  as  one  of 
perpetual  easement,  is  it,  in  fact,  either  an  easement  in  all 
respects,  or  an  estate  in  another's  land,  for,  in  the  first 
place,  the  land-owner,  if  he  can  do  so,  may  prevent  the 
mill-owner  from  setting  back  the  water  of  his  pond  upon  the 
land  of  the  former  by  erecting  dikes  or  embankments  to 
guard  the  same;^  or  he  may  occupy  the  water  upon  his 
land  by  making  a  boom  thereof,  in  which  to  hold  his  logs, 
or  may  erect  piers  therein,  although  he  thereby  diminishes 
the  capacity  of  the  pond  to  contain  a  body  of  water.*  And 
such  flowing  is  never  regarded  a  disseizin  of  the  owner  of 
the  land,  nor  an  interference  with  his  right  to  convey  the 
same.^  Nor  does  an  oral  agreement  of  the  land-owner  with 
the  mill-owner,  not  to  claim  damages,  though  binding  upon 
him,  run  with  the  land,  so  as  to  constitute  an  encumbrance 
thereon,  or  prevent  a  grantee  of  such  land-owner  from 
claiming  damages  occasioned  by  a  subsequent  flowing  of 

1  Williams  v.  Nelson,  23  Pick.  Ul,  147  ;  French  v.  Braintree  Mg.  Co., 
supra ;  post,  chap.  5,  sectT  6. 

2  Hunt  V.  Whitney,  4  Mete.  603. 

3  Williams  v.  Nelson,  23  Pick.  141;  Murdock  v.  Stickney,  8  Cush.  116; 
Bates  V.  Weymouth  Iron  Co.,  8  Cash.  548. 

*  Jordan  v.  Woodward,  40  Me.  317. 

6  Charles  v.  Monson  &  Brimfield  Mg.  Co.,  17  Pick.  70. 

29* 
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the  land.^  And  it  may  be  remarked,  that  the  claim  on  the 
one  side  and  the  liability  on  the  other  in  respect  to  damages 
is  so  far  a  personal  one,  that  the  one  is  liable  only  for  the 
time  he  shall  have  owned  the  mill,  and  the  claim  of  the 
other  begins  and  ends  with  his  ownership  of  the  estate.^ 

28.  Another  limitation  of  the  right  of  a  mill-owner,  in  the 
exercise  of  his  power  to  flow  under  the  statute,  is,  that  he 
holds  it  subject  to  the  public  right  to  use  navigable  streams 
for  purposes  of  highways,^  and  he  may  not  flow  so  as  to 
injure  an  existing  highway.* 

29.  Although  the  injuries  thus  far  spoken  of,  as  being 
occasioned  by  flowing  under  the  provisions  of  the  mill  acts, 
have  been  chiefly  those  done  to  the  surface  or  the  produc- 
tions of  land,  it  was  held  that  where  by  raising  a  pond  of 
water  it  set  it  back  through  an  existing  underground  drain 
into  a  cellar,  the  remedy  of  the  person  injured  thereby  was 
under  the  provisions  of  this  act.  And  where  such  flowing 
obstructed  a  drain  which  the  owner  had,  without  right, 
entered  upon  the  land  of  the  mill-owner,  the  latter  was  not 
responsible  either  under  the  statute  or  by  the  common  law, 
to  owners  of  cellars  whose  drains  discharged  into  the  first- 
mentioned  drain,  although  by  obstructing  that  the  cellars 
were  injured.^ 

30.  While  a  mill-owner  may  flow  the  land  of  another 
under  the  statute,  he  is,  in  turn,  protected  from  having 
his  own  mill  injured  by  another  mill-owner  flowing  back 
water  upon  the  same,  if  the  upper  mill  be  the  more  an- 
cient one.^ 

31.  In  one  important  respect,  the  construction  given  by 

^  Pitch  V.  Seymour,  9  Mete.  462. 

2  Holmes  a.  Drew,  7  Pick.  141 ;  Charles  v.  Monson  &  Brimfield  Mg.  Co., 
supra, 

2  Knox  V.  Chaloner,  42  Me.  150. 

*  Commonwealth  o.  Stevens,  10  Pick.  247  ;  Andover  v.  Sutton,  12  Mete. 
182  ;  Commonwealth  v.  Fisher,  6  Mete.  433  ;  Treat  v.  Lord,  42  Me.  552,  561. 

"  Cotton  V.  Pocasset  Mg.  Co.,  13  Mete.  429. 

"  French  v.  Braintree  Mg.  Co.,  23  Pick.  216,  220. 
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the  courts  of  Maine  to  the  Mill  Acts  of  that  State  differs 
from  that  of  the  courts  of  Massachusetts  to  similar  acts  in 
the  latter  State.  Thus,  while  in  Massachusetts  the  act  of 
flowing  another's  land  is  in  itself  a  tort  which  gives  him  a 
right  to  maintain  a  complaint  therefor,  and,  if  continued  for 
twenty  years  under  a  claim  of  right,  acquiesced  in  by  the 
land-owner,  will  create  a  prescriptive  right  to  continue  it, 
though  no  actual  appreciable  damage  shall  have,  thereby, 
been  occasioned  to  the  land-owner ;  ^  in  Maine,  no  right  to 
maintain  a  complaint  exists  until  some  such  damage  has 
thereby  been  occasioned.  Nor  will  any  prescriptive  right 
be  gained  until  twenty  years'  enjoyment  thereof  by  user, 
after  the  flowing  shall  have  begun  to  cause  damage  to  the 
land-owner.  And  inasmuch  as  the  process  by  complaint 
has  superseded  that  at  common  law,  the  owner  of  land  is 
without  remedy  for  the  same  being  flowed,  until  he  can 
show  that  he  has  thereby  sustained  actual  damage.^ 

Nor  would  the  flowing  of  itself  be  presumptive  evidence 
of  damage  done  ;  actual  damage  must  be  shown.^ 

32.  So  that  if  one  were  to  claim  a  prescriptive  right  to 
flow  land  of  another,  by  twenty  years'  enjoyment,  the  claim 
might  be  met  by  e^ddence  that  he  had  voluntarily  suspended 
such  flowing  for  one  or  more  years,  whereby  the  damage  to 
the  same  was  during  that  time  suspended,  unless  the  sus- 
pension were  accompanied  by  acts  indicating  an  intention  to 
continue  it,  such,  for  instance,  as  being  engaged,  during  the 
time,  in  repairing  the  dam  or  the  like.* 

33.  These  mill  acts,  and  all  others  of  a  like  character 
made  by  the  several  States  in  derogation  of  the  common 

1  Williams  v.  Nelson,  23  Pick.  141,  145  ;  Eay  v.  Fletcher,  12  Cush.  200,  206. 

2  Tinkham  v.  Arnold,  3  Me.  120  ;  Hathorn  v.  Stinson,  10  Me.  224  ;  ».  c.  12 
Me.  183;  Seidensparger  v.  Spear,  17  Me.  123;  Nelson  o.  Butterfield,  21  Me. 
220  ;  Wood  V.  Kelley,  30  Me.  47  ;  Weatworth  v.  Sandford  Mg.  Co.,  33  Me. 
547  ;  Burleigh  v.  Lumbert,  34  Me.  322  ;  Underwood  v.  N.  Wayne  Co.,  41  Me. 
291 ;  ante,  chap.  1,  sect.  4,  pi.  33  ;  chap.  3,  sect.  5,  pi.  9. 

»  Gleason  v.  Tuttle,  46  Me.  288 ;  Underwood  v.  N.  Wayne  Co.,  supra. 
*  Gleason  v.  Tuttle,  46  Me.  288. 
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law,  are  necessarily  local  in  their  operation,  since  no  one 
State  can  authorize  its  citizens  to  violate  the  common-law 
rights  of  citizens  of  other  States  beyond  the  limits  of  its  own 
territory.  Thus  where  a  citizen  of  New  Hampshire  erected 
a  dam  upon  his  own  land,  which  set  back  the  water  upon 
the  land  of  another  within  the  State  of  Maine,  as  the  erec- 
tion of  the  mill  and  dam  were  not  authorized  by  the  law  of 
Maine,  and  the  land-owner  was  without  remedy  under  the 
statute  process  of  that  court,  it  was  held  that  he  might 
maintain  an  action  for  the  injury  thereby  sustained  at  com- 
mon law.^ 

34.  In  United  States  v.  Ames,  Woodbury,  J.  was  inclined 
to  hold  that  the  statute  of  Massachusetts  as  to  mills  did  not 
extend  to  lands  belonging  to  the  United  States,  though  lying 
within  the  limits  of  Massachusetts,  and  such  besides  as  the 
United  States  held  as  purchasers,  and  not  by  the  exercise  of 
eminent  domain,  but  over  which  the  State  had  ceded  the 
jurisdiction.  In  that  case  the  owner  of  a  mill  and  dam 
flowed  lands  belonging  to  the  United  States,  biit  never  oth- 
erwise appropriated  to  use.  The  mill  and  dam  stood  within 
the  territory  over  which  the  State  retained  its  original  juris- 
diction. The  point  was  not  settled  by  the  judge,  though 
the  right  thus  to  flow  he  says  "  seems  to  me  to  be  with 
difficulty  vindicated."  To  other  minds  it  might  seem  other- 
wise. The  proposition,  it  will  be  perceived,  is  not  that  the 
mill-owner  may  interfere  with  any  mill  or  works  of  the 
United  States,  but  simply  that  he  may,  under  a  general, law 
of  the  Commonwealth,  flow  a  parcel  of  land  which  the 
United  States  holds  within  the  Commonwealth  under  a 
deed  of  purchase.  It  involves  the  question  whether  the 
United  States  holding  lands  within  a  State,  by  purchase, 
are  exempt  from  the  lawful  easements  and  servitudes  to 
which  such  lands  were  subject,  in  respect  to  the  adjacent 


■■  Wooster  v.  Great  Falls  Mg.  Co.,  39  Me.  246  ;  "Worster  v.  "Winnipiseogee 
Lake  Co.,  5  Fost.  525  ;  Farnurn  v.  Blackstone  Canal  Corp.,  I  Sumu.  46. 
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estates  before  and  ■when  they  purchased  the  same.  Suppose 
it  had  been  a  right  of  wayj  or  an  ancient  channel  by  which 
water  flowed  to  a  mill  on  the  adjacent  estate,  and  neither  of 
these  interfered  with  the  full  enjoyment  of  the  land,  so  far 
as  it  was  needed  for  any  practical  use  by  the  United  States. 
Cotdd  it  make  any  difference  that  the  jurisdiction  over  the 
territory  had  been  ceded  by  the  State  ?  That  could  be  done 
without  changing  the  property  or  incidents  of  ownership 
in  the  estates  within  the  ceded  portions  of  the  State. 

Thus,  suppose  A's  grantor,  by  his  mill  and  dam,  had 
flowed  the  land  of  B's  grantor,  for  fifteen  years,  by  paying 
annual  damages  therefor,  and  had  been  protected  in  so 
doing  by  the  statute.  If  the  State  should  then  cede  simply 
the  jurisdiction  to  the  United  States  over  a  portion  of  its 
territory,  which  should  include  the  estates  of  A  and  B, 
would  the  latter  at  once  be  thereby  clothed  with  common- 
law  power  and  rights,  and  have  a  right  of  action  upon  the 
case  for  such  flowing,  against  A,  or  have  a  right  to  abate 
his  dam  as  a  nuisance  ?  In  the  case  reported,  the  statutes 
upon  the  subject  of  mills  were  in  full  force  when  the  United 
States  purchased  the  land,  and  unless  as  purchaser  they 
acquired  altogether  better  rights  than  their  vendor  had  to 
bestow,  it  is  not  easy  to  see  how  they  could,  without  some 
special  appropriation  of  the  land  or  water-power  to  use, 
exercise  other  or  different  rights  in  this  respect  from  other 
land-holders.  The  price  they  paid  must  have  been  predi- 
cated upon  the  servitudes  and  inconveniences  under  which 
the  vendor  had  held  the  land,  as  well  as  the  advantages  or 
intrinsic  value  it  may  have  had.  And  it  is  not  easy  to  see, 
upon  equitable  grounds,  how,  the  moment  the  property  shall 
have  passed  hands,  the  adjacent  owners  should  be  deprived 
of  the  incidental  advantages  which  till  then  belonged  to 
their  lands,  while  the  land  thus  purchased  should  be  re- 
lieved from  its  disadvantages.^ 

1  1  Woodb.  &  M.  76. 
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The  reasoning  of  the  court  of  California  seems  to  be  quite 
as  sound,  and  far  more  consonant  with  the  sense  of  justice 
of  a  common  mind,  when  considering  the  right  in  the 
United  States  to  take  gold  or  control  its  disposition  within 
the  territory  incorporated  into  the  State  of  California. 
"  Nor  do  we  admit  that  the  United  States,  holding  as  they 
do,  with  reference  to  the  public  property  in  the  minerals, 
only  the  position  of  a  private  proprietor,  with  the  exemption 
from  State  taxation,  having  no  municipal  sovereignty  or 
right  of  eminent  domain  within  the  limits  of  the  State, 
could,  in  derogation  of  the  rights  of  the  local  sovereign  to 
govern  the  relations  of  the  citizens  of  the  State,  and  to  pre- 
scribe the  rules  of  property  and  its  mode  of  disposition 
and  tenure,  enter  upon,  or  authorize  an  entry  upon,  private 
property,  for  the  purpose  of  extracting  such  minerals  im- 
bedded in  the  soil,  which  could  only  be  done  by  lessening  or 
destroying  the  value  of  the  inheritance. 

"  The  United  States,  like  any  other  proprietor,  can  only 
exercise  their  rights  to  the  mineral  on  private  property,  in 
subordination  to  such  rules  and  regulations  as  the  local 
sovereign  may  prescribe.  Until  such  rules  and  regulations 
are  established,  the  landed  proprietor  may  successfully  resist 
in  the  courts  of  the  State  all  attempts  at  invasion  of  his 
property,  whether  by  the  direct  action  of  the  United  States, 
or  by  virtue  of  any  pretended  license  under  their  au- 
thority." 1 

35.  The  statute  of  Maine  has  one  provision  distinct  from 
any  that  is  found  in  that  of  Massachusetts,  authorizing  a 
mill-owner  to  divert  water  from  a  stream  for  the  purpose  of 
creating  an  operative  power  for  his  mill,  by  means  of  a 
canal  which  shall  not  exceed  one  mile  in  length.  Commis- 
sioners, moreover,  instead  of  a  jury,  are  appointed,  ifl  the 
first  place,  to  appraise  the  damages,  and  fix  the  height  to 
which  the  mill-owner  may  flow  back  the  water.^ 

^  Boggs  V.  Merced  Mining  Co.,  14  Cal.  279,  235.    See  Hendricks  v.  Johnson, 
6  Port.  472. 
2  Me.  Rev.  Stat.  1857,  c.  92. 
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36.  The  statute  of  Wisconsin  is  so  nearly  in  substance 
like  that  of  Massachusetts,  that  it  is  only  necessary  to 
cite  it.^ 

37.  In  Rhode  Island  a  party  aggrieved  by  the  flowing  of 
his  lands,  or  their  being  otherwise  injured  by  the  mill-dam 
of  another,  whether  the  same  are  situate  above  or  below 
such  dam,  may  sue  for  the  same  in  an  action  at  common 
law.  If  he  prevails  in  such  suit,  his  damages  are  to  be 
assessed  as  in  Massachusetts,  and  upon  paying  the  same, 
the  mill-owner  may  continue  to  flow  or  damage  the  plain- 
tiff's land.  There  is  also  a  provision  requiring  a  mill-owner 
not  to  detain  the  natural  flow  of  any  stream  more  than 
twelve  hours,  at  any  one  time,  except  on  Sunday,  if  re- 
quested by  a  mill-owner  below  him  to  suffer  the  natural 
flow  of  the  stream.^ 

38.  Under  what  may  be  called  the  Virginia  system  of 
mill  acts,  an  essentially  different  principle  is  involved  from 
that  in  Massachusetts,  in  this,  that  while,  by  the  latter,  the 
mill-owner  acquires,  at  most,  only  an  involuntary  easement 
in  another's  land ;  by  the  law  of  Virginia  he  acquires  a  title 
to  the  land  occupied.  And  instead  of  requiring,  as  in 
Massachiisetts,  that  the  mill-owner  should  have  so  far  an 
entire  mill-privilege  that  his  dam  and  mill  shall  be  erected 
on  his  own  land,  it  authorizes  one  owning  land  upon  one 
side  only  of  a  stream  to  appropriate  land  lying  upon  the 
opposite  side,  upon  which  to  construct  his  dam  and  mill,  by 
a  process  of  law  called  a  condemning  of  the  land. 

The  general  provisions  of  the  act  are,  that  any  one  own- 
ing land  upon  one  side  of  a  stream,  extending  to  the  thread 
thereof,  or  to  the  opposite  bank,  but  not  the  bank  itself, 
whereby  he  could  build  a  dam  for  occupying  a  mill-site  on 
his  own  land,  may  apply  to  the  court  for  a  writ  oi  ad  quod 
damnum,  directed  to  the  sheriff,  under  which  a  jury  is  sxim- 
moned,  who  are  authorized  to  locate  one  acre  of  land  for 

^  Wise.  Rev.  Stat.  1858,  c.  56. 

2  E,  L  Rev.  Stat.  1857,  c.  88,  p.  215.    See  Mowry  v.  Sheldon,  2  R.  I.  369. 
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the  purpose,  and  appraise  the  same  at  its  true  value.  The 
jury  may,  also,  examine  what  lands  above  or  below  will 
probably  be  thereby  overflowed,  and  the  damage  which  will 
thereby  be  occasioned,  and  whether  the  health  of  the  neigh- 
borhood will  be  thereby  injuriously  affected.  This  may  be 
done  with  a  view  of  building  a  mill,  machine,  engine,  and 
dam. 

Similar  provisions  exist,  in  most  respects,  where  the  mill- 
owner  owns  the  land  in  fee  on  both  sides  of  the  stream,  but 
the  erection  of  a  dam  thereon  would  cause  damage  to  the 
owners  of  land  above. 

But  if,  by  the  erection  of  such  dam  and  flowing  a  head  of 
water  for  the  same,  the  mansion-house,  offices,  curtilage,  or 
garden,  or  orchard  of  another  will  be  overflowed,  or  the 
health  of  the  neighborhood  be  injuriously  affected  thereby, 
the  court  may  not  give  permission  to  erect  the  same.  Upon 
an  adjudication  by  the  court  in  favor  of  the  erection  of  such 
mill,  and  the  payment  by  the  applicant  of  the  assessed  value 
of  the  acres  so  appropriated,  and  the  damages  assessed  by 
the  jury,  he  becomes  seized  in  fee  simple  of  the  land  appro- 
priated, and  is  authorized  to  erect  a  dam,  mill,  machine,  or 
engine,  provided  he  begins  them  within  one  year,  and  com- 
pletes them  within  tliree. 

It  will  be  perceived  that  the  proceedings  as  to  condemn- 
ing the  land  and  assessing  the  damages  are  all  preliminary 
to  the  erection  of  the  dam  and  mill,  whereas  in  Massachu- 
setts until  the  mill-owner  shall  have  erected  his  dam  and 
mill,  he  cannot  avail  liimself  of  the  protection  of  the  statute. 

Provision  is  further  made  for  a  second  writ  ad  quod  dam- 
num, in  case  the  mill-owner  shall  have  occasion  to  increase 
the  extent  of  the  flowing  for  his  mill. 

It  was  a  remark  of  Carr,  J.,  in  view  of  these  statutes, 
that  "  no  man  undertakes  to  build  a  mill  with  us  until  he 
has  obtained  leave  of  the  court  of  the  county  in  which  the 
mill  is  situate."  ^ 

1  Nichols  V.  Aylor,  7  Leigh,  546,  562. 


Sect.  5.]  SPECIAL  LAWS  AS  TO  MILLS.  349 

The  mills  contemplated  by  these  statutes  are  "  water 
grist-mills,  or  other  machine  or  engine  useful  to  the  pub- 
lic." ^  But  no  power  is  thereby  given  to  the  court  to 
condemn  land  for  a  tail-race  to  a  mill.^ 

In  applying  this  law,  the  court  never  grants  leave  to 
erect  a  second  mill  which  will  destroy  a  privilege  which 
they  have  already  authorized  another  to  occupy.^ 

39.  There  is  in  Missouri  a  statute  in  most  respects  like 
that  of  Virginia,  extending  to  cases  where  the  applicant 
for  leave  to  establish  a  mill  owns  the  land  upon  both  sides 
of  the  stream,  and  will  thereby  cause  damage  to  the  lands 
of  others,  and  to  those  where  he  owns  only  upon  one  side 
of  the  stream.  And  there  is  a  provision  for  a  penalty  of 
double  damages  to  be  paid  by  any  one  who  shall  have 
erected  a  mill  upon  a  stream  whereby  the  property  of  others 
is  injured,  without  having  first  obtained  permission  of  the 
court  to  erect  the  same,  in  the  manner  prescribed,  or  the 
court  may  enjoin  or  abate  the  same  as  a  nuisance.* 

40.  While  the  statutes  of  Alabama,  which  were  similar 
to  those  of  Virginia  and  Missouri,  were  considered  as  in 
force,  the  court  held  that,  in  case  of  a  competing  of  two 
or  more  applicants  for  leave  to  erect  mills,  the  first  appli- 
cant acquired  an  inchoate  right  to  preference.^  And  in 
a  case  in  Missouri,  where  S.  and  M.  owned  distinct  mill- 
sites  upon  the  same  stream,  at  the  distance  of  a  mile 
and  a  half  from  each  other ;  but  from  the  nature  of  the 
stream,  if  both  were  occupied,  the  lower  one  would  flow 
out  the  upper  one,  so  that  a  preference  must  be  given  to 
one  or  the  other,  and  each  made  application  to  the  court 
for  leave  to  occupy  his  site ;  the  jury  found  that,  if  the 
upper  one  were  occupied,  it  would  damage  the  land  of 
the  lower  one  to  a  small  extent,  while  the  lower  one  if 

1  Tate's  Dig.  Laws  of  Va.,  1841,  p.  692  ;  Hunter  b.  Matthews,  1  Robins.  Va. 
468. 

2  Coalter  v.  Hunter,  4  Rand.  58.  ^  Humes  v.  Shugart,  10  Leigh,  332. 
*  Mo.  Rev.  Stat.  1855,  c.  112.               ^  Hendricks  v.  Johnson,  6  Port.  472. 
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occupied  would  not  damage  the  land  of  any  one,  but  simply 
deepen  the  current  of  the  stream  so  as  to  destroy  the  upper 
site  for  mill  purposes,  and  the  court  granted  the  leave  to 
the  lower  site  and  denied  it  to  the  upper  one.^ 

41.  The  statute  of  Arkansas  is  substantially  the  same 
as  that  of  Missouri.^  And  the  same  may  be  said  of  that 
of  Kentucky  in  its  general  effect.  But,  among  some  of  its 
provisions,  the  jury  are  limited  to  one  acre  which  shall 
be  needed  for  the  dam,  but  may  condemn  land  for  a  canal 
an  hundred  feet  in  width  above  or  below  the  site  of  the 
mill ;  but,  like  the  statutes  of  Yirgina  and  the  other  States 
cited,  they  are  restricted  from  overflowing  any  house,  gar- 
den, or  orchard,  and  from  injuring  any  existing  mill.  Nor 
may  a  mill  be  authorized  to  draw  the  water  away  from 
any  existing  mill,  or  to  injure  the  vested  rights  of  any  one 
in  any  water-works  upon  the  same  watercourse.  The  effect 
of  being  condemned,  upon  the  title  of  the  land  to  which 
it  is  applied,  is  the  same  as  under  the  Virginia  statute.^ 

An  applicant  under  this  statute  must  own  the  land,  in 
fee  simple,  upon  one  or  both  sides  of  the  stream.*  And 
the  courts  are  very  exact  in  their  requirements  of  such 
applicant"  to  state  clearly  in  his  petition  the  grounds  upon 
which  he  rests  his  claim  for  the  coude^mnation  of  another's 
land.*5 

42.  The  statute  of  Mississippi  is  like  that  of  Virginia  and 
Missouri  in  all  important  respects.^ 

43.  The  statutes  of  North  Carolina  partake  somewhat 
of  both  those  of  Virginia  and  Massachusetts.  Thus  one 
may,  upon  a  writ  of  ad  quod  damnum,  take  land  of  another 
for  the  purpose  of  erecting  a  dam.  And  if  by  the  erec- 
tion of  a  dam  the  land  of  another  is  flowed  and  damaged. 


1  Hook  V.  Smith,  6  Mo.  225.  2  Djg,  ^^_  g|^j^  ^   ii4_ 

8  2  Ky.  Eev.  Stat.,  Slant,  ed.  1860,  c.  67. 

*  Smith  a.  Contiely,  1  Monr.  58. 

^  M'Afee  v.  Kennedy,  1  Litt.  92. 

^  Miss.  Stat,  Howard  &  Hutchinson's  ed.,  1840,  c.  13. 
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the  land-owner  may  have  his  annual  damages  assessed  by 
a  jury  under  a  complaint,  instead  of  maintaining  an  action 
at  common  law  for  a  recovery  of  the  same.^ 

Nor  can  one  whose  land  is  flowed,  maintain  an  action  at 
common  law  for  the  injury  thereby  occasioned,  until  relief 
shall  have  been  sought  by  a  petition  for  annual  damages.^ 

But  he  may  recover  under  the  statute  for  damages  to 
his  land,  by  being  prevented  by  the  dam  of  a  mill-owner 
from  draining  the  same,  although  the  waters  of  the  pond 
do  not  actually  set  back  upon  his  land.^ 

44.  In  most  respects,  the  laws  of  Indiana  and  Illinois 
upon  this  subject  are  like  those  of  Missouri,  giving  the  mill- 
owner  a  right,  upon  a  writ  of  ad  quod  damnum^  to  have 
land  condemned  in  his  favor,  upon  which  to  erect  a  dam,  or 
to  assess  the  damages  to  be  occasioned  to  the  lands  of  others 
by  erecting  a  dam  upon  his  own  land.*  And  those  of 
Florida  are  so  nearly  identical  with  the  statutes  of  Virginia 
that  it  is  unnecessary  to  repeat  them.^ 

45.  These  proceedings  under  a  writ  of  ad  quod  damnum, 
in  which  respect  all  the  States  adopting  the  Virginia  system 
have  the  same  general  form,  being  in  derogation  of  the  com- 
mon-law rights  of  the  parties  injured  by  the  loss  of,  or  dam- 
age to,  his  land,  must  be  strictly  pursued,  or  the  injured 
party  is  remitted  to  his  remedy  at  common  law.^ 

And  though,  where  such  proceedings  have  been  regularly 
conducted,  a  judgment  in  the  writ  of  ad  quod  damnum, 
would  be  conclusive  upon  the  subject  of  the  damages  there- 
in provided  for,  it  has  been  held,  in  Indiana,  that  such 
assessment  will  not  affect  the  remedy  of  an  injured  party 


1  No.  Car.  Rev.  Code,  1854,  c.  71. 

2  King  V.  ShuflFord,  10  Ired.  100. 

8  Johnston  v.  Roane,  3  Jones,  Law,  523. 
*  1  Ind.  Rev.  Stat.  1852,  c.  48 ;  111.  Stat.,  ed.  1858,  p.  768. 
s  Thomp.  Dig.  Flor.  Laws,  p.  401. 

"  Hendricks  v.  Johnson,  6  Port.  472 ;  Shackleford  o.  Coffey,  4  J.  J.  Marsh. 
40  i  Wolf  V.  Coffey,  Ibid.  41.     See  Garrett  v.  Bailey,  4  Harringt.  197. 
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for  an  injury  which  was  not  foreseen  or  estimated  by  the 
jury.i 

And  so  important  is  it  that  one  should  have  obtained  au- 
thority from  the  court  for  erecting  a  mill  and  dam,  in  order  to 
avail  himself  of  the  protection  of  the  law  in  respect  to  the 
same,  that  where  one  had,  without  preliminary  proceedings, 
begun  to  erect  a  dam  and  mill,  and  another  obtained  leave 
of  court  upon  a  writ  of  ad  quod  damnum,  and  proceeded  to 
erect  a  dam  and  mill  below  the  first,  it  was  held  that,  though 
subsequent  in  time,  he  was  thereby  prior  in  right,  and  might 
go  on  and  flow  out  the  works  of  the  upper  owner.^ 

But  in  Kentucky,  where  a  mill  had  stood  thirty-three 
years,  the  unobstructed  use  of  it  during  that  time  was  held 
to  raise  a  legal  presumption  that  it  was,  originally,  legally 
established.^ 

46.  To  complete  what  is  intended  to  be  said  of  these 
locE^l  statutes,  it  may  be  repeated,  that  the  statutes  of  Ala- 
bama, which  were  substantially  like  those  of  Virginia,  were 
declared  unconstitutional  by  the  courts  of  that  State,  so  far 
as  they  relate  to  taking  the  lands  of  one  man  for  the  use  of 
another.*  And  a  statute  in  Maryland  which  had  existed  for 
many  years,  authorizing  any  person  desirous  of  establishing 
a  forging  mill,  to  apply  for  a  writ  of  ad  quod  damnum,  and 
under  it  to  have  an  hundred  acres  of  land  condemned  to 
him  for  that  purpose,  was  repealed  in  1822.^ 

1  Kepley  v.  Taylor,  1  Blackf.  492  ;  Smith  v.  Olmstead,  5  Blackf.  37  ;  BeU  v. 
Elliott,  5  Blackf.  113. 
'  Hendricks  v.  Johnson,  supra. 
'  M'Dougle  V.  Clark,  7  B.  Monr.  448. 

*  Sadler  v.  Langham,  34  Ala.  311. 

*  Binney's  case,  2  Bland,  Ch.  99,  116. 
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SECTION    VI. 

OF  RIGHTS  IN  RAIN  AND   SURFACE   WATER. 

1.  Rain  and  surface  water  flowing  from  a  liigher  to  a  lower  field. 

2.  Case  of  Martin  v.  Riddle.    As  to  the  law  in  such  case. 

3.  Easement  and  servitude  of  water  between  upper  and  lower  fields. 

4.  Case  of  Kaufifman  v.  Griesemer,  illustrating  this  doctrine. 
B.  Law  of  Louisiana  on  the  same  subject. 

6.  How  far  the  rule  in  such  cases  applies  in  cities. 

7.  How  far  upper  owner  may  deprive  lower  of  surface  water. 

8.  Case  of  Broadbent  v.  Ramsbotham.     On  same  subject. 

9.  Case  of  Rawstron  v.  Taylor.     Right  to  drain  upper  field. 

10.  Rule  as  to  right  to  divert,  if  spring  become  a  stream. 

11.  Case  of  Luther  v.  Winnisimmet  Co.    As  to  rights  in  surface  water. 

1.  Before  proceeding  to  consider  the  law  as  to  water  per- 
colating through  the  earth,  beneath  its  surface,  it  is  neces- 
sary to  refer  to  a  few  principles  which  seem  now  to  be 
pretty  well  settled  as  to  the  respective  rights  of  adjacent 
land-owners,  in  respect  to  waters  which  fall  in  rain,  or  are 
in  any  way  found  upon  the  surface,  but  not  embraced  un- 
der the  head  of  streams  or  watercourses,  nor  constituting 
permanent  bodies  of  water,  like  ponds,  lakes,  and  the  like. 
It  may  be  stated  as  a  general  principle,  that  where  the  situ- 
ation of  two  adjoining  fields  is  such  that  the  water  falling 
or  collected  by  melting  snows,  and  the  like,  upon  one  natur 
rally  descends  upon  the  other,  it  must  be  suffered  by  the 
lower  one  to  be  discharged  upon  his  land  if  desired  by  the 
owner  of  the  upper  field.  But  the  latter  cannot,  by  artifir- 
cial  trenches  or  otherwise,  cause  the  natural  mode  of  its  be- 
ing discharged  to  be  changed  to  the  injury  of  the  lower 
field,  as  by  conducting  it  by  new  channels  in  unusual  quan- 
tities on  to  particular  parts  of  the  lower  field.^ 

This  question  has  arisen  in  several  difierent  forms,  and 

1  Ante,  chap.  3,  sect.  I,  pi.  7  ;  Pardessus,  Traite  des  Servitudes,  130  ;  3  Toul- 
lier,  Droit  Civil  Fran9ais,  374,  ed.  1824. 
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the  law  upon  the  subject  can  be  best  illustrated  by  referring 
to  some  of  the  decided  cases. 

2.  In  Martin  v.  Riddle  there  were  adjacent  parcels  of  land 
•belonging  to  the  plaintiff  and  defendant,  that  of  the  defend- 
ant being  upon  a  lower  level  than  that  of  the  plaintiff.  The 
water  that  fell  upon  the  plaintiff's  land  in  rain,  as  well  as 
that  arising  from  certain  springs  in  the  same,  found  their 
way  along  a  natural,  channel  from  the  plaintiff's  on  to  the 
defendant's  land.  A  proprietor  upon  the  slope  of  the  accliv- 
ity above  the  plaintiff's  land  opened  certain  other  springs 
in  his  land  by  excavating  the  earth,  the  water  from  which 
found  its  way  into  the  plaintiff's  land,  and  thence  through 
this  natural  channel  to  the  defendant's  land,  increasing  the 
quantity  usually  flowing  therein,  and  injuring  the  defend- 
ant's land.  In  order  to  prevent  this,  the  defendant  con- 
structed an  embankment  across  this  natural  channel,  and 
thereby  prevented  the  water  from  flowing  from  the  plam- 
tiff 's  land,  and  for  this  he  brought  his  action.  It  was  held, 
that,  while  the  owners  of  land  are  entitled  to  the  benefit  of 
waters  naturally  running  to  the  same,  they  are  bound  to 
bear  the  inconvenience  thereof,  if  any,  and  that  living  springs 
are  to  be  suffered  to  flow  in  their  natural  channel,  and  may 
not  be  stopped  by  one  proprietor  to  the  injury  of  another. 
In  general,  the  same  rule  applies  to  rain  water  as  to  living 
springs,  in  respect  to  its  draining  from  lands  upon  which  it 
falls,  a  lower  field  being  subject  to  the  flow  of  such  water 
from  the  higher  one.  Nor  may  the  owner  of  the  lower  one 
construct  embankments  wliich  will  prevent  this.,'  Ofi  the 
other  hand,|the  owner  of  the  upper  field  may  not  construct 
drains  or  excavations  so  as  to  form  new  channels  on  to  the 
lower  field,  nor  ca,n  he  collect  the  water  of  several  channels 
and  discharge  it  on  to  the  lower  field  so  as  to  increase  the 
wash,  upon  the  same. )  He  may,  however,  make  whatever 
drains  in  his  own  land  are  required  by  good  husbandry, 
either  open  or  covered,  and  may  discharge  these  into  the 
natural  channel  or  channels,  even  though  by  so  doing   he 
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increases  the  quantity  flowing  therein.  And  if  there  is  any 
difficulty  in  ascertaining  what  the  natural  channel  is,  that 
■will  be  taken  to  be  such  in  which  the  water  has  been  accus- 
tomed to  flow  for  the  period  requisite  to  acquire  a  prescrip- 
tive right.  But  if  the  owner  of  the  upper  field  throw  an 
unnatural  quantity  of  water  upon  the  lower  one,  he  may  not; 
stop  it  altogether  if,  in  so  doing,  he  throws  back  the  water 
upon  the  land  of  an  intermediate  proprietor,  as,  in  the 
present  case,  the  increase  was  occasioned  by  the  act  of 
a  more  remote  proprietor.  And  the  court  held  the  de- 
fendant in  the  action  liable  for  creating  the  obstruction 
complained  of.^ 

3,  The  owner  of  the  upper  field,  in  such  a  case,  has  a 
natural  easement,  as  it  is  called,  to  have  the  water  that  falls 
iipon  his  own  land  flow  off  the  same  upon  the  field  below, 
which  is  charged  with  a  corresponding  servitude,  in  the 
nature  of  dominant  and  servient  tenements.^ 

4.  This  matter  is  further  treated  of  in  Kaufiman  v.  Griese- 
mer,  above  cited,  in  which  case  there  was  a  spring  of  water 
upon  the  plaintiff's  land,  which,  as  well  as  the  rain  that  fell 
upon  his  field  which  sloped  towards  the  defendant's  land, 


^  Martin  v.  Riddle,  26  Penn.  St.  415,  in  note ;  3  TouUier,  Droit  Civil  Fran- 
9ais,  356. 

2  Laumier  v.  Francis,  23  Mo.  181  ;  Bellows  v.  Sackett,  15  Barb.  96,  102; 
Code  Nap.,  Art.  640 ;  Ersk.  Inst.  352,  fol.  ed. ;  Orleans  Navigation  Co.  v. 
Mayor,  &c.,  2  Mart.  214,  232;  Adams  v.  Harrison,  4  La.  Ann.  165  ;  Latti- 
more  v.  Davis,  14  La.  161  ;  Hays  v.  Hays,  19  La.  351 ;  Kauffman  v.  Griesemer, 
26  Penn.  St.  407,  413. 

The  same  rale  applies  to  all  matters  which,  from  the  relative  situation  of 
two  estates,  are  naturally  cast  from  the  one  upon  the  other,  such  as  rocks 
slides  of  earth,  and  the  like,  falling  from  a  higher  upon  a  lower'  parcel.  The 
lower  tenement  in  such  case  is  obliged  to  receive  what  is  thus  cast  upon  it 
though  the  ovraer  thereof  may  protect  it,  if  possible,  by  works  of  art,  to  guard 
against  injuries  thereby  occasioned.    3  TouUier,  Droit  Civil  Pran9ais,  356. 

The  owner  of  the  upper  tenement  may  by  prescription  acquire  a  right  to 
roll  the  stones  from  his  land  upon  that  of  his  neighbor.  But  without  gaining 
'such  a  right,  he  may  not  cause  those  upon  his  land  to  roll  on  to  that  of  his 
neighbor.     2  Fournel,  Trait^  du  Voisinage,  177. 
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found  its  way  to  a  point  near  the  land  of  the  defendant,  but 
was  prevented  from  flowing  upon  it,  by  a  small  natural  ele- 
vation or  rise  in  the  land,  except  in  times  of  fresliets.  The 
plaintiff  dug  a  channel  through  this  elevated  portion  of 
his  land  into  the  defendant's  land,  whereby  the  water  from 
tlie  land  of  the  plaintiff  flowed  on  to  that  of  the  defendant. 
To  prevent  this,  the  latter  created  an  effectual  obstruction 
whereby  the  discharge  of  the  water  from  the  plaintiff's  land 
was  prevented,  except  in  times  of  freshet.  The  court  held, 
in  accordance  with  the  doctrine  of  Martin  v.  Riddle,  above 
cited,  that,  though  a  man  may  drain  his  own  land  by  disr 
charging  the  water  in  the  channels  through  which  it  natu- 
rally flows,  and  may  clear  the  impediments  in  a  stream  wijthin 
his  own  land,  though  the  effect  should  be  to  increase  the 
quantity  of  water  flowing  through  these  channels  upon  the 
land  of  a  neighboring  proprietor,  he  has  no  right  to  dig 
an  artificial  ditch  or  drain  whereby  to  conduct  the  water 
from  his  own  land  upon  that  of  another  in  any  but  its  nat- 
ural course.  And,  consequently,  that  in  the  present  case 
the  defendant  was  justified  in  creating  the  obstruction  he 
did  to  the  flow  of  the  water  in  this  ditch,  j  And  not  only 
so,  but  so  far  as  the  defendant's  land  was  upon  a  higher 
level  than  a  part  of  the  plamtiff's,  he  had  a  right  to  have 
the  water  flow  from  his  land  upon  that  of  the  plaintiff.  The 
language  of  the  court  upon  the  subject  is  :  "  Because  water 
is  descendible  by  nature,  the  owner  of  a  dominant  or  supe- 
rior heritage  has  an  easement  in  the  servient  or  inferior  ten- 
ement for  the  discharge  of  all  waters  which  by  nature  rise 
in  or  flow  or  fall  upon  the  superior."  The  limit  or  extent 
to  which  this  remark  reaches  is  indicated  by  the  language 
of  the  court,  who  add: ['"This  obligation"  (to  receive  the 
water  flowing  from  the  superior  heritage)  "  applies  only  to 
waters  which  flow  naturally  without  the  art  of  man,  those 
which  come  from  springs  or  from  rain  falling  directly  on  the 
heritage,  or  even  by  the  natural  dispositions  of  the  place, 
are  the  only  ones  to  which  this  expression  of  the  law  can  be 
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applied This  easement  is  called  a  servitude  in  the 

Roman  law."  ^ 

5.  The  courts  of  Louisiana  agree  with  that  of  Pennsyl- 
vania in  limiting  this  servitude  in  the  lower  heritage  to  the 
water  that  naturally  runs  from  the  superior  one,  and  only 
where  the  industry  of  man  has  not  been  employed  to  create 
the  servitude.  And  while  the  lower  heritage  may  raise  no 
obstruction  to  the  flow  of  the  water  to  this  extent,  the  supe- 
rior one  may  do  nothing  to  render  the  servitude  more  bur- 
densome, though  this  does  not  prohibit  fitting  the  same 
for  agricultural  uses  by  clearing  it,  or  constructing  proper 
ditches  and  canals  for  that  purpose.^ 

6.  But  it  would  seem  that  this  doctrine  of  a  lower  estate 
owing  servitude  to  a  superior  one,  to  receive  the  water  that 
falls  upon  the  latter,  and  would  naturally  flow  therefrom 
to  the  former,  does  not  apply  to  house-lots  in  towns  and 
cities,  where  the  same  have  been  occupied  by  the  erection  of 
houses  thereon.  In  such  cases  each  proprietor  must,  if  the 
same  can  be  done,  so  grade  his  lot  as  not  to  throw  the  water 
which  collects,  on  the  same  upon  the  adjacent  lot.  This 
question  arose  in  the  city  of  Pittsburg  in  the  case  of  Bentz 
V.  Armstrong,  where  two  proprietors  of  a  lot  made  partition . 
thereof  into  two,  each  taking  one  of  these.  There  was  a 
spring  of  water  upon  one  of  them,  which,  together  with  the 
rain,  as  it  fell,  naturally  flowed  from  it  upon  the  other  lot, 
and  the  owner  of  the  latter,  in  order  to  prevent  this,  raised 
an  embankment  upon  his  land  which  caused  this  water  to 
set  back  into  the  cellar  upon  the  lot  in  which  it  originated. 

1  KaufFraan  v.  Griesemer,  26  Penn.  St.  407,  413;  5  Duranton,  Cours  de  Droit 
Fran9ais,  167  ;  ante,  pp.  15,  226  ;  Pardessus,  Traite  des  Servitudes,  §  86,  pp. 
119-122  ;  Ibid.,  §  92,  pp.  130,  133. 

2  Martin  v.  Jett,  12  La.  504 ;  Orleans  Navigation  Co.  v.  Mayor,  &c.,  3  Mart. 
214,  233  ;  Delahoussaye  v.  Jadice,  13  La.  Ann.  587  ;  La.  Civ.  Code,  Art.  656  ; 
Code  Nap.,  Art.  640;  5  Duranton,  Cours  de  Droit  Franfais,  167  ;  Pardessus, 
Traite  des  Servitudes,  §§  85,  86;  Lattimore  v.  Davis,  14  La.  161  ;  Hebert  v. 
Hudson,  13  La.  54.  See  also  Earle  t>,  De  Hart,  1  Eeasl.  2fi0  ;  ante,  chap.  3, 
sect.  1,  pi.  7. 
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The  court  held  that  he  had  a  right  so  to  do,  and  that  it 
was  the  duty  of  the  owner  of  the  upper  lot  to  drain  the 
same  into  the  common  sewer,  if  there  was  one,  or  in  some 
other  way,  if  possible,  to  relieve  the  adjacent  house-lot.^  . 

But  in  a  case  in  New  Jersey,  where  the  land  lay  in  Eliza- 
beth City,  and  the  waters  that  were  accustomed  to  collect 
upon  its  surface  from  rains,  &c.  were  accustomed  to  flow 
over  the  defendant's  land  by  an  ancient  watercourse,  it  was 
held  that,  though  within  a  city,  he  had  no  right  to  stop 
such  watercourse.  "  To  have  this  water  discharged  upon 
the  complainant's  land  is  as  great  an  injury  to  her  build- 
ing lot  as  it  is  to  the  defendant's  lot  to  have  it  discharged 
there.  There  can  be  no  such  difference  in  the  application 
of  the  law  as  to  building  lots  as  will  impose  a  burden  upon 
one  which  properly  and  of  right  belongs  to  another."  ^ 

In  that  case  it  was  held  to  make  no  difference  in  the 
rights  of  the  parties  that  the  complainant  might  at  small 
expense  turn  the  water  so  as  not  to  flow  on  to  the  defend- 
ant's laud.     She  was  not  bound  to  do  it. 

7.  In  considering  the  subject  of  surface  water,  thus  far, 
reference  has  been  chiefly  had  to  the  right  of  the  superior 
land-owner  to  claim,  in  the  nature  of  a  servitude  in  the  land 
below,  the  right  to  have  such  water  discharged  thereon,  as 
an  easement  belonging  to  the  upper  tenement.  But  the 
subject  admits  of  another  view,  and  that  is,  how  far  the 
owner  of  the  upper  tenement  may  use  and  apply  such  water 
upon  his  premises,  and  deprive  the  lower  ■  tenement  of  any 
benefit  which  might  otherwise  result  to  the  same  by  such 
water  finding  its  way  over  or  through  the  earth  to  such 
lower  tenement,  provided  it  be  not  in  the  form  of  a  proper 
watercourse.  Thus  there  are  often  more  or  less  extensive 
tracts  of  land  in  which  water  rises  or  collects  in  a  stagnant 
state,  forming  swamps  or  swaiis,  and  which  occasionally  con- 


1  Bentz  V.  Armstrong,  8  Watts  &  S.  40. 
^  Earle  v.  De  Hart,  1  Beasl.  280. 
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tribute  to  the  supply  of  running  streams  upon  the  land  of 
others  by  overflowing  or  soaking  through  the  intermediate 
soil.  And  attempts  have  been  made  by  those  interested  in 
such  streams  to  prevent  the  owner  of  the  land  on  which 
such  waters  have  collected  from  interrupting  their  transit 
into  the  stream. 

8.  One  of  these  cases  was  Broadbent  v.  Ramsbotham. 
The  plaintiff  owned  a  mill,  which  had  been  operated  for  fifty 
years  by  the  waters  of  a  natural  stream  which  flowed  along 
the  foot  of  a  range  of  hills,  upon  the  side  of  one  of  which 
■was  the  farm  of  the  defendant.  On  this  farm  there  were 
boggy  places  in  which  water  collected  from  the  want  of 
proper  drainage.  And  on  another  part  of  tliis  slope  was  a 
swamp  occasioned  by  a  small  ridge  of  land  which  prevented 
the  surface  water  from  flowing  into  the  valley,  and  in  this 
water  was  generally  to  be  found. 

There  were  two  or  more  wells  upon  the  premises,  which 
were  supplied  from  these  marshy  and  swampy  places,  and 
by  subterranean  waters,  and  occasionally  overflowed,  and 
the  water  thereof  ran  into  the  stream,  but  not  in  a  de- 
fined channel.  The  defendant  constructed  several  drains 
in  his  land,_and  partly  filled  up  the  swamp  and  some  of  the 
wells,  the  effect  of  which  was  to  prevent  the  water  that  fell 
upon  these  slopes  of  the  hills,  or  were  collected  in  these 
swampy  places,  or  in  these  wells  from  underground  sources, 
from  penetrating  into  or  flowing  over  the  laud  and  reaching 
the  stream  as  it  had  formerly  done.  And  for  this  diversion 
the  plaintiff  brought  his  action.* 

The  court  held  that  the  plaintiff's  rights  were  limited  to 
"  the  flow  of  water  in  the  stream  itself,  and  to  the  water 
flowing  in  some  defined,  natural  channel,  either  subter- 
ranean or  on  the  surface,  communicating  directly  with  the 
brook  itself.  No  doubt  all  the  water  falling  from  heaven, 
and  shed  ^pon  the  surface  of  a  hill,  at  the  foot  of  which  a 
brook  runs,  must  by  the  natural  force  of  gravity  find  its 
way  to  the  bottom,  and  so  into  the  brook  ;  but  this  does  not 
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prevent  the  owner  of  the  land  on  which  this  water  falls 
from  dealing  with  it  as  he  may  please,  and  appropriating  it " 
before  it  arrives  at  some  natural  channel  already  formed. 
They  held  that  the  owner  of  tlie  soil  had  a  right  to  drain 
the  shallow  pond  at  his  pleasure.  The  same  was  true  of 
the  boggy  or  swampy  place  in  which  the  water  formerly 
stood,  nor  did  it  make  any  difference  that  there  must  have 
been  subterranean  courses  connecting  these  with  the  stream, 
since  they  were  not  traceable,  nor  did  the  fact  that  one  of 
the  wells  sometimes  overflowed  affect  the  defendant's  right 
to  control  or  divert  the  water  in  it.  And  as  to  the  other 
well,  which  occasionally  overflowed,  and  the  water,  when  it 
did,  spread  itself  upon  the  surface,  and  did  not  form  any 
natural  channel  until  it  reached  the  valley,  it  was  held  that 
the  defendant  had  a  right  to  appropriate  and  divert  the 
same  at  any  time  before  they  had  reached  the  valley  and 
formed  themselves  into  a  natural  channel.^ 

But  where  there  were  springs  upon  the  upper  parcel, 
which  rose  upon  the  surface  into  ponds  or  pools,  with  a 
constant  supply,  and  found  their  way  into  the  lower  parcel, 
but  the  space  where  they  rose  upon  the  surface  was  so  near 
the  boundary  of  the  lower  parcel,  that  the  water  could  not 
form  for  itself  a  defined  channel  or  channels,  it  was  held 
that  the  owner  of  the  upper  parcel  had  no  right  to  pump  up 
and  divert  the  waters  of  these  ponds  or  pools,  and  thereby 
deprive  the  lower  parcel  of  the  use  and  benefit  thereof, 
although  no  defined  watercourse  or  channel  had  been  formed 
from  the  one  into  the  other.^ 

9.  Tlie  court  in  Broadbent  v.  Ramsbotham  refer  to  the 
case  of  Rawstron  v.  Taylor,  as  confirming  the  views  sus- 
tained by  them.  In  that  case,  plaintiif  owned  and  occupied 
mills  and  a  reservoir,  fed  by  streams  flowing  to  the  same, 
and  his  claim  for  damages  was  for  the  diversion  of  water 
which  had  formerly  gone  to  supply  these,  by  acts  done  by 

1  Broadbent  v.  Ramsbotham,  1 1  Exch.-  602. 

2  Ennoi-  V.  Barwell,  2  Giff.  410,  426. 
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the  defendant  upon  his  own  land.  The  facts  are  very  nu- 
merous and  difficult  of  explanation  without  a  plan.  But 
the  opinion  of  the  court  will  be  sufficiently  explicit  to  show 
the  rule  of  law  in  cases  such  as  are  above  supposed.  As  to 
one  of  the  alleged  diversions  the  court  say :  "  This  is  the 
case  of  common  surface  water  rising  out  of  springy  or  boggy 
ground,  and  flowing  in  no  definite  channel,  although  con- 
tributing to  the  supply  of  th'e  plaintiff's  mill.  This  water 
having  no  defined  course,  its  supply  being  merely  casual, 
the  defendant  is  entitled  to  get  rid  of  it  in  any  way  he 
pleases."  So  as  to  the  other  case  of  diversion  they  say : 
"  This  water  has  no  defined  course,  and  the  supply  is  not 
constant ;  therefore  the  plaintiff  is  not  entitled  to  it,  and  the 
defendant  is  entitled  to  get  rid  of  this  also,  for  the  purpose 
of  cultivating  his  land,  in  any  way  he  pleases." 

There  was  one  other  source  of  supply  which  the  defend- 
ant had  diverted,  which  consisted  of  an  artificial  channel, 
but  which  was  controlled  by  a  deed  between  the  parties, 
which  can  throw  no  light  upon  the  general  question  under 
consideration,  and  is  therefore  omitted,  except  to  say  that, 
not  being  a  natural  watercourse,  the  plaintiff  would  have 
no  right  of  action  against  the  defendant  for  diverting  the 
water  flowing  therein,  independent  of  the  grant  under  which 
the  plaintiff  claimed.  Piatt,  B.,  in  giving  his  opinion  upon 
the  first  two  cases  of  diversion,  says,  "  As  this  was  merely 
surface  water,  and  the  defendant  had  a  right  to  drain  his 
land,  and  the  plaintiff  could  not  insist  upon  the  defendant 
maintaining  his  fields  as  a  mere  water-table,"  the  defendant 
was  entitled  to  judgment.  And  Martin,  B.  adds :  "  He  is 
at  liberty  to  get  rid  of  the  surface  water  in  any  manner  that 
may  appear  most  convenient  to  him ;  and  I  think  no  one  has 
a  right  to  interfere  with  him,  and  that  the  object  he  may 
have  had  in  so  doing  is  quite  immaterial."  It  may  be 
stated,  though  it  seems  not  to  have  been  made  a  point  in 
the  case,  that  the  plaintiff's  mill  was  an  ancient  one,  and 
had  enjoyed  the  benefit  of  the  water  from  the  swamps  and 

31 
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the  surface  of  the  defendant's  land,  which  was  the  subject 
of  the  suit,  from  an  ancient  period. ^ 

10.  The  rule  is  briefly  stated  in  Dickinson  v.  Canal  Co. 
"  Where  the  springs  come  to  the  surface,  and  form  streams 
and  rivers,  the  established  rules  apply,  that  each  riparian 
owner  is  entitled,  not  to  the  property  in  the  flowing  water, 
but  the  usufruct  of  its  stream,  for  all  reasonable  purposes, 
to  drink,  to  water  his  cattle,  or  to  turn  his  mills,  according 
to  the  nature  and  situation  of  the  stream."  ^ 

11.  A  question  of  this  kind  arose  in  Luther  v.  Winnisim- 
met  Company,  where  the  rule  of  law  was  stated  to  be  as 
follows :  "  If  there  was  a  watercourse  or  stream  of  water 
running  through  the  land  conveyed,  the  right  to  the  con- 
tinued flow  thereof  woxild  pass  to  the  plaintiff  under  his 
deed  as  parcel  of  his  grant.  But  if  there  were  no  such 
watercourse  or  stream  of  water,  the  plaintiff  could  not 
claim  a  right  of  drainage  or  flow  of  water  from  off  his  land 
on  to  or  through  the  defendant's  land,  merely  because  the 
plaintifi"'s  land  was  higher  than  the  defendant's,  and  sloped 
towards  it,  so  that  'the  water  which  fell  in  rain  upon  it 
would,  naturally  run  over  the  surface  in  that  direction." 
The  court  go  on  to  define  what  is  meant  by  a  watercourse, 
the  stoppuig  of  which  would  be  a  cause  of  action,  namely, 
"  A  watercourse  is  a  stream  of  water  usually  flowing  in  a 
definite  channel  having  a  bed  and  sides  or  banks,  and 
usually  discharging  itself  into  some  other  stream  or  body 
of  water.  To  constitute  a  watercourse,  the  size  of  the 
stream  was  not  important ;  it  might  be  very  small,  and  the 
flow  of  the  water  need  not  be  constant;  but  it  must  be 
something  more  than  the  mere  surface  drainage  over  the 
entire  face  of  a  tract  of  land,  occasioned  by  unusual  freshets 
or  other  extraordinary  causes,"  and  it  is  a  question  for  a 
jury  whether,  in  any  given  case,  a  watercourse  exists  or  not.^ 

1  Broadbent  v.  Eamsbotham,  11   Exch.  369.     See  Stetson  o.  Howland,  2 
Allen,  591. 

2  Dickenson  v.  Grand  Junction  Canal  Co.,  7  Exch.  301. 

"  Luther  v.  Winnisiuimet  Co.,  9  Gush.  171  ;  Ashley  v.  Wolcott,  U  Cash. 
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SECTION   VII. 

OF   RIGHTS  IN  SUBTERRANEAN   WATERS. 

1.  Subject  a  recent  one  in  courts. 

2.  No  action  lies  for  diverting  underground  springs. 

3.  Otherwise,  if  water  runs  in  a  defined  channel. 

4.  Rule  of  the  Civil  Law  in  such  cases. 

5.  Case  of  Acton  u.  Blundell.    Diverting  underground  waters. 

6.  No  one  may  damage  another  by  underground  water. 

7.  Case  of  Chasemore  v.  Richards.    Right  to  underground  water. 

8.  Distinction  between  underground  channels  being  known  or  not. 

9.  One  may  not  divert  a  stream  by  digging  wells  on  its  banks. 

10.  Law  as  to  waters  collecting  in  mines. 

11.  American  cases.    As  to  diverting  underground  supplies  of  water. 

12.  Case  of  Roath  v.  Drisool.    No  prior  right  by  prior  use  of  such  water. 

13.  Diiierent  rule  as  to  prescriptive  right  gained  in  such  waters. 

14.  Ellis  V.  Duncan.     Case  of  diverting  sources  of  a  spring. 

15.  Wheatley  v.  Baugh.    Same  subject. 

16.  One  may  not  divert  such  sources  except  in  his  own  land. 

17.  Of  fouling  underground  sources  of  a  well. 

IS.  How  far  one  may  prescribe  for  underground  waters. 

1.  While  the  rights  and  liabilities  of  adjacent  land-owners 
ill  respect  to  streams  of  water  flowing  upon  the  surface 
have  come  under  the  frequent  cognizance  of  courts  for 
a  period  as  long  almost  as  courts  have  been  known,  the 
law  regulating  the  use  and  enjoyment  of  springs  and  cur- 
rents of  water  existing  under  ground  has  been  but  little 
discussed  until  a  comparatively  recent  day. 

We  are  authorized  by  Pollock,  C.  B.,^  to  say  that  the 
distinction  was  made  for  the  first  time  between  under- 
ground waters  and  those  which  flow  on  the  surface,  in  the 
case  of  Acton  v.  Bluhdell,^  which  was  decided  as  recently 
as  1843,  though  it  is  believed  that  there  may  be  found 
earlier  causes  both  in   England   and   this  country,  where 

192  ;  as  to  what  is  a  channel,  see  Dudden  v.  Guardians  of  Poor,  &c.,  1  Harlst.  & 
N.  627;  Rawstron  u.  Taylor,  U  Exch.  369;  Shields  v.  Arndt,  3  Green,  Ch. 
234,  246. 

1  7  Exch.  300. 

2  Acton  V.  Blundell,  12  Mees.  &  W.  324. 
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the  doctrine  therein  maintained  was  enunciated  as  law. 
Since  the  decision  of  that  case,  the  question  has  come  up 
in  various  forms  in  both  countries,  and  the  same  general 
course  of  ruling  in  respect  to  it  has  been  pursued  by  the 
several  coiirts. 

2.  It  may  be  stated,  as  a  general  principle  of  nearly 
universal  application,  that,  while  one  proprietor  of  land  may 
not  stop  or  divert  the  waters  of  a  stream  flowing  in  a  sur- 
face channel  through  it,  so  as  to  deprive  a  land-owner 
whose  estate  lies  upon  the  stream  below  that  of  the  pro- 
prietor first  mentioned  of  the  use  of  the  same,  or  essen- 
tially impair  or  diminisli  the  use  thereof;  if,  without  an 
intention  to  injure  an  adjacent  owner,  and  while  making 
use  of  his  own  land  to  any  suitable  and  lawful  purpose, 
he  cuts  off,  diverts,  or  destroys  the  use  of  an  underground 
spring  or  current  of  water  which  has  no  known  and  de- 
fined course,  but  has  been  accustomed  to  penetrate  and  flow 
into  tlie  land  of  his  neighbor,  he  is  not  thereby  liable  to 
any  action  for  the  diversion  or  stoppage  of  such  water. 

3.  Tliis,  it  will  be  understood,  does  not  include  well- 
defined  streams  of  water  which  are  found  in  some  parts 
of  tlie  country,  which  in  their  course  sometimes  appear 
upon  the  surface,  and  then  become  subterranean  for  a 
longer  or  shorter  distance.  Nor,  for  the  present,  does  it 
intend  to  touch  upon  tlie  point  how  far  one  can  acquire 
an  easement  in  subterranean  waters. 

The  cases  in  whicli  the  question  has  been  considered 
may  be  stated,  generally,  to  have  been  those  of  springs  of 
water  flowing  naturally  from  the  earth  above  ground,  wells 
where  the  water  is  obtained  by  artificial  excavation,  and 
waters  accumulating  in  mines,  while  working  them,  by  per- 
colation,and  draining  through  the  adjacent  formation. 

4.  The  civil  law  upon  the  subject  is  thus  stated  in  the 
Digest^:  "  Denique  Marcellus  scribit  cum  eo  qui  in  suo 
fodiens,  vicini  fontem  avertit,  nihil  posse  agi,  nee  de  dolo 

'  D.  39,  3,  1,  12. 
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actionem.  Et  sane  non  debet  habere,  si  non  animo  vicino 
nocendi,  sed  suum  agrum  meliorem  faciendi  id  fecit."  The 
English  of  which,  as  given  by  Maule,  J.,  is,  "  If  a  man  digs 
a  well  in  his  own  field,  and  thereby  drains  his  neighbor's, 
he  may  do  so  unless  he  does  it  maliciously."  ^ 

5.  This  doctrine  of  Marcellus  is  approved  of  by  Tindal, 
C.  J.,  in  Acton  v.  Blundell,  who  says,  in  regard  to  the  ques- 
tions in  that  case,  that  no  case  bearing  directly  was  cited  on 
either  side. 

The  case  was  this.  The  plaintiff,  Acton,  owned  a  mill 
which  was  operated  by  water  flowing  from  a  well  dug  in  his 
own  premises  by  a  former  owner  of  both  the  miU  and  the 
land  in  which  the  well  was  dug.  About  four  years  before 
commencing  the  present  action  the  plaintiff  had  enlarged 
the  well  for  the  purpose  of  supplying  more  water  for  his 
mill.  The  defendant  subsequently  opened  and  sunk  a  coal- 
mine in  his  own  land,  at  the  distance  of  three  quarters  of  a 
mile  from  the  plaintiff's  well,  the  effect  of  which  was  to  cut 
off  the  underground  veins  and  currents  of  water  which  sup- 
plied the  plaintiff's  well,  and  to  prevent  his  operating  his 
mill.  To  an  action  for  this  injury,  the  judge  at  Nisi  Prius 
held,  that  if  the  defendant  in  properly  working  a  mine  in 
his  own  premises  caused  a  diversion  of  the  water  from  the 
plaintiff's  well  and  mill,  he  would  not  be  liable  therefor.  A 
point  was  made  by  the  plaintiff's  counsel,  that  if  the  well, 
had  enjoyed  the  water, , though  underground,  for  twenty 
years,  the  defendant  would  have  no  right  to  divert  it.  But 
in  the  present  case  the  well  had  been  dug  in  1821,  and  the 
defendant  began  his  mine  in  1837. 

The  court  held,  that  "  there  was  a  marked  and  substantial 
difference  "  between  the  law  as  to  the  right  to  enjoy  an  un- 
derground spring  of  water  and  that  by  which  a  watercourse 
flowing  on  the  surface  is  governed  ;  "  they  are  not  governed 
by  the  same  rule  of  law." 


1  Acton  V.  Blundell,  12  Mees.  &  W.  336. 
31* 
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Among  the  considerations  upon  which  this  difference  is 
based  is,  that  the  one  being  notorious,  whoever  buys  or 
grants  it,  knows  what  passes,  while  the  other  is  secret  and 
unknown  at  the  time  of  purchase  and  sale,  and  may  be  in 
its  nature  constantly  shifting.  Nor  can  it  ordinarily  be  as- 
certained what  part  of  the  supply  comes  from  one's  own 
land,  and  what  from  that  of  another.  Nor  can  there  be  any 
implied  mutual  consent  or  agreement  as  to  what  shall  be  the 
future  course  of  the  current  of  the  water  from  its  having 
previously  flowed  in  a  known  channel. 

Another  suggestion  made  by  the  court  was,  that,  in  the  case 
of  running  surface  water,  the  land-owner  could  only  appro- 
priate the  use  of  the  water  while  flowing  ;  whereas,  if  by  ex- 
cavating a  well,  the  land-owner  can  appropriate  the  water 
which  supplies  it  underground,  it  would  be  creating  a  prop- 
erty in  the  water  itself,  and  would,  moreover,  prevent  an  ad- 
jacent land-owner  from  enjoying  the  water  that  is  in  his  own 
premises,  after  having  incurred  expenses  in  excavating  for  it 
within  his  own  land,  though  ignorant  of  any  injury  it  might 
occasion  to  the  owner  of  the  prior  well.  Besides,  the  benefit 
to  the  one  may  be  altogether  disproportioned  to  the  damage 
to  the  other,  if  the  rule  of  prior  occupancy  were  applied,  as 
in  the  one  case  a  well  might  be  designed  for  the  use  of  a 
cottage  only,  or  a  drinking-place  for  cattle,  while,  in  order 
to  preserve  it,  the  owner  of  an  extensive  and  valuable  mine 
might  be  prevented  from  working  it,  to  his  own  and  the 
public  injury.  And  lastly,  there  can  be  no  definite  limits 
within  which  the  restriction,  if  applied,  could  be  held  to 
operate.^  The  court,  moreover,  were  inclined  to  hold,  that 
the  right  to  interfere  with  underground  springs  as  supplies 
for  the  wells  upon  the  lands  of  adjacent  proprietors  was  in- 
cident tp  the  general  right  of  property  which  every  man  has 
in  and  over  his  own  land,  whereby  whatever  is  in  a  man's 

1  The  Artesian  well  at  the  Abattoir  de  Crenelle,  In  Paris,  is  said  to  draw  a 
part  of  its  supply  from  a  distance  of  forty  miles  under  ground.  5  Hurlst.  &  N. 
986. 
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land  beneath  the  surface  is  his,  whether  rock  or  porous  earth, 
whether  in  part  soil  and  part  water,  or  wholly  soil,  which 
he  may  dig  into  and  apply  to  such  uses  as  he  pleases  ;  and 
if  in  doing  so,  without  intent  to  injure  his  neighbor,  he 
cuts  off  or  drains  away  the  imderground  springs  which  had 
supplied  his  well,  it  would  be,  as  to  him,  damnum  absque 
injuria. 

What  rule  the  court  would  apply  had  the  well  been  an 
ancient  one,  in  the  sense  in  which  that  term  is  ordinarily 
iised  in  respect  to  prescriptive  rights,  the  judge  raises  a 
query  which  is  not  answered  by  the  case.^ 

6.  The  court  in  the  above  case  refer  to  the  case  of  Cooper 
V.  Barber,  which  they  say  was  the  nearest  to  a  case  of  un- 
derground currents  of  water  which  had  till  that  time  been 
decided.  The  case  is  not  a  very  satisfactory  one,  but  is  re- 
ferred to  from  being  thus  alluded  to  by  the  court.  In  that 
case,  the  owner  of  one  pai-cel  of  land  diverted  water  from  a 
natural  stream  by  an  artificial  channel  for  the  purpose  of 
irrigating  his  own  land.  The  water  from  this  artificial 
channel  percolated  through  the  plaintiff's  land  lying  near  it, 
which  was  of  a  light,  porous  structure.  But  this  did  not 
show  itself,  nor  do  any  damage  to  the  latter  owner,  until, 
wishing  to  erect  a  dwelling-house  thereon,  he  dug  a  cellar, 
and  found  that  the  water  from  this  channel  of  the  defendant 
penetrated  into  it,  doing  damage  to  the  owner.  It  was 
sought  to  justify  the  right  thus  to  manage  the  water  by  the 
defendant,  because  he  had  enjoyed  the  same  for  a  space  of 
time  long  enough  to  give  him  a  prescriptive  right.  But  the 
court  held  that  the  owner  of  the  first-mentioned  parcel  and 
channel  could  not  acquire  a  prescriptive  right  as  against  the 
other  land-owner,  to  keep  up  the  water  upon  his  own  land 
to  the  injury  of  the  other,  so  long  as  the  injurious^  effect  to 
the  land  of  the  latter  could  not  be  known  to  him.^ 

1  Acton  V.  Blundell,  12  Mees.  &  W.  324  ;  Radcliff's  Exrs.  v.  Mayor,  &c.,  4 
Comst.  195. 

2  Cooper  V.  Barber,  3  Taunt.  99. 


368      THE  LAW  OF  EASEMENTS  AND  SERVITUDES.    [Ch.  IH. 

The  court,  in  Humphries  v.  Brogden,^  allude  to  the  case 
of  Acton  V.  Blundell,  and  point  out  a  marked  distinction 
between  the  right  which  one  has  to  have  his  land  supported 
by  sulrjacent  or  adjacent  lands,  and  the  right  to  running 
water.  And  Maule,  J.  again  refers  to  it  with  approba- 
tion in  Smith  v.  Kenrick,^  and  Wightman,  J.,  with  Lord 
Chelmsford,  in  the  House  of  Lords,  more  fully  express 
their  approval  of  the  doctrines  of  that  case,  in  Chasemore 
V.  Richards. 

7.  The  case  of  Chasemore  v.  Richards  is  an  interesting 
one  from  the  importance  of  the  questions  decided,  and  from 
the  circumstance,  as  stated  by  Lord  Wensleydale,  that  the 
House  of  Lords  thereby  decided  for  the  first  time  the 
question  as  to  underground  water. 

The  case  was  first  heard  and  decided  in  1857,  in  the  Ex- 
chequer Chamber,^  and  afterwards,  upon  error,  in  the  House 
of  Lords,  in  1859,*  and  in  both  in  favor  of  the  defendant, 
though  in  one,  Coleridge,  J.  was  inclined  in  favor  of  the 
plaintiff,  and  in  the  other  Lord  Wensleydale  hesitated  to  go 
as  far  as  the  Judges  and  House  of  Lords  in  sustaining  the 
doctrine  contended  for  in  behalf  of  the  defendant.  The 
facts,  as  stated  in  the  opijiion  of  the  Judges,  were  substan- 
tially these.  The  plaintiff  had  an  ancient  mill,  operated  by 
the  waters  of  the  river  Wandle.  This  he  had  enjoyed  for 
over  sixty  years.  The  river  was  supplied,  in  part,  by  the 
water  falling  upon  a  pretty  large  territory,  above  the  mill, 
including  the  town  of  C.  This  water  sank  into  the  earth, 
and  found  its  way,  percolating  at  different  depths  through 
the  earth,  to  the  river,  but  in  no  defined  course  or  current. 
The  Board  of  Health  of  C.  sunk  a  well  in  their  land,  about 
a  quarter  of  a  mile  from  the  river,  for  procuring  water  for 
their  use,  and  pumped  it  up  therefrom,  in  great  quantities, 

1  Humphries  v.  Brogden,  12  Q.  B.  739,  753. 

2  Smith  V.  Kenriclt,  7  C.  B.  515,  552. 

'  Chasemore  v.  Richards,  2  Hurlst.  &  N.  168. 
*  Ibid.,  5  Hurlst.  &  N.  982  ;  7  H.  of  L.  Cas.  349. 
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for  a  supply  of  the  town,  and  diverted  so  much  of  the  under- 
ground water  which  would,  otherwise,  have  found  its  way  to 
the  river  as  sensibly  to  affect  the  working  of  the  plaintiff's 
mill.     The  action  was  for  this  diversion. 

In  respect  to  the  right  set  up  by  the  plaintiff,  the  judges 
say :  "  It  is  impossible  to  reconcile  such  a  right  with  the 
natural  and  ordinary  rights  of  land-owners,  or  fix  any  rea- 
sonable limits  to  the  exercise  of  such  a  rigl)t Such 

a  right  as  that  claimed  by  the  plaintiff  is  so  indefinite  and 
unlimited,  that,  unsupported  as  it  is  by  any  weight  of  author- 
ity, we  do  not  thinlc  that  it  can  be  well  founded,  or  that  the 
present  action  is  maintainable." 

Lord  Chelmsford,  after  speaking  of  water  flowing  in  de- 
fined channels,  remarks :  "  But  these  principles  applicable 
to  streams,  whether  above  or  under  ground,  did  not  seem 
to  be  applicable  to  water  merely  percolating  through  the 
ground,  which  had  no  certain  course  or  defined  limits 
whatever.  The  right  to  water  so  percolating  was  of  too 
uncertain  a  description.  When  ■  did  it  commence  ?  If  the 
owner  of  the  land  could  not  intercept  it  in  its  course 
through  his  land,  could  he  catch  it  in  rain-water  tubs,  and 
prevent  its  reaching  the  ground  at  all  ?  " 

Lord  Cranworth  remarked :  "  The  argument  founded  on 
the  use  to  which  the  defendant  applied  this  water  did  not 
affect  his  mind  at  all,  because  he  thought  there  was  no  dif- 
ference in  the  case  whether  one  owner  sunk  a  well  to  supply 
a  thousand  other  owners,  or  each  of  these  sunk  a  well  to 
supply  himself" 

8.  It  is  not,  however,  the  circumstance  of  a  stream  being 
under  or  above  the  surface  which  determines  the  right  of 
the  land-owner  to  interfere  with  the  waters  which  are  found 
within  his  premises,  but  "  its  being  or  not  being  ascertained 
and  defined  as  a  stream."  If  there  is  a  natural  spring,  the 
water  from  which  flows  in  a  natural  channel,  it  cannot  be 
lawfully  diverted  by  any  one,  to  the  injury  of  the  riparian 
proprietors.    If  the  channel  or  course  under  ground  is  known, 
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it  cannot  be  interfered  with.  It  is  otherwise  when  nothing 
is  known  as  to  the  sources  of  supply.  In  that  case,  as  no 
right  can  be  acquired  against  the  owner  of  the  land  under 
which  the  spring  exists,  he  may  do  as  he  pleases  with  it, 
and  if,  in  mining  or  draining  his  land,  he  taps  a  spring,  he 
cannot  be  made  responsible.  ^ 

So  in  Dickinson  v.  Grand  Junction  Canal  Co.,  the  same 
judge  says :  "  If  the  course  of  a  subterranean  stream  were 
well  known,  as  is  the  case  with  many  which  sink  under 
ground,  pursue  for  a  short  space  a  subterranean  course, 
and  then  emerge  again,  it  never  could  be  contended  that 
the  owner  of  the  soil  under  which  the  stream  flowed  could 
not  maintain  an  action  for  the  diversion  of  it,  if  it  took 
place  under  such  circumstances  as  would  have  enabled  him 
to  recover,  if  the  stream  had  been  wholly  above  ground."^ 

9.  On  the  other  hand,  if  there  be  a  diversion  of  the  waters 
of  a  stream  by  any  land-owner,  within  his  own  premises,  to 
the  injury  of  a  lower  proprietor,  it  matters  not  that  it  is 
done  by  digging  a  well  into  which  the  water  is  diverted,  un- 
less, perhaps,  if  the  one  who  digs  the  well  is  ignorant,  and 
cannot,  by  any  reasonable  degree  of  care,  have  ascertained, 
beforehand,  that  the  digging  of  the  well  would  have  the 
effect  to  divert  the  water,  and  when  the  effect  is  discovered, 
is  unable  to  repair  the  mischief.^ 

In  addition  to  the  cases  above  cited  may  be  mentioned 
that  of  Hammond  v.  Hall,*  decided  in  1840,  which  relates 
to  subterranean  water  rights,  but  did  not  lead  to  any 
important  ruling,  and  is  only  referred  to  in  order  to  intro- 
duce the  remark  of  the  reporter,  as  a  reason  why  he  gives 
the  case,  that  "  a  question  was  raised  in  arguing  it,  which 
was  said  never  to   have    been    discussed  before,   namely, 

^  Per  Pollock,  C.  B.,  Dudden  v.  Guardians  of  Poor,  &c.,  1  Hurlst.  &  N.  627, 
630. 

-  Dickinson  v.  Grand  Junction  Canal  Co.,  7  Excli.  301. 

3  Ibid.,  7  Exch.  282,  301. 

*  Hammond  II.  Hall,  10  Sim.  551.  See  also  Broadbent  v.  Eamsbotham,  II 
Exch.  602,  615. 
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whether  a  right  or  easement  could  be  claimed  with  respect 
to  subterranean  water." 

There  was  the  ancient  case  of  Prickman  v.  Tripp,^  for 
diverting  water  from  plaintiff's  well  by  digging  a  cistern 
near  it.  But  it  does  not  appear  what  was  the  nature  of  the 
supply  of  water  which  had  been  thus  diverted,  whether  by 
a  defined  stream  or  the  percolations  through  the  adjacent 
earth. 

10.  The  questions  as  to  the  rights  of  parties  in  respect  to 
underground  water  in  its  effect  upon  the  working  of  mines 
have  grown  out  of  causing  or  suffering  the  waters  which 
have  collected  by  percolation  into  one  mine  to  flow  into 
another  to  the  injury  of  the  latter.  The  rule  in  such 
cases  seems  to  be,  that,  while  one  may  not  maliciously,  or 
without  reason,  cause  the  water  which  collects  by  percola- 
tion through  the  earth  in  his  own  mine  to  flow  into  that  of 
another  to  the  injury  of  the  latter,  if  he  does  this  in  the 
usual  and  proper  mode  of  working  his  mine,  he  is  not 
responsible  therefor.  In  such  case,  neither  mine  owes  ser- 
vitude to  the  other,  and  each  mine-owner  may  work  his  own 
in  the  manner  most  convenient  and  beneficial  to  himself, 
although  the  natural  consequence  may  be,  that  some  preju- 
dice will  accrue  to  the  owner  of  the  adjoining  mine,  so 
long  as  that  does  not  arise  from  the  negligent  or  malicious 
conduct  of  the  party.  As  was  remarked  by  the  court  in 
the  case  cited  below :  "  The  water  is  a  sort  of  common  ene- 
my, against  which  each  man  must  defend  himself.     And  this 

.  is  in  accordance  with  the  civil  law,  by  which  it  was  consid- 
ered that  land  on  a  lower  level  owed  a  natural  servitude  to 
that  on  a  higher,  in  respect  of  receiving,  without  claim  to 
compensation,  the  "water  naturally  flowing  down  to  it."^ 

11.  The  American  law,  it  is  believed,  Sonforms  to  the 
English  in  the  matter  of  underground  currents,  although 
it  is  apprehended  that  it  is  more  liberal  in  allowing  the 

1  Prickman  v.  Tripp,  Skinn.  389. 

2  Smith  V.  Kenrick,  7  C  B.  515,  566 ;  D.  39,  3,  1,  22, 
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diversion  of  water  flowing  upon  the  surface  for  the  pur- 
poses of  irrigation,  than  would  comport  with  the  doctrine 
of  some  of  the  EngUsh  cases. 

Among  the  cases  where  the  question  of  diverting  under- 
ground streams  has  arisen,  is  Greenleaf  v.  Francis,  where 
the  plaintiff  in  digging  his  cellar  struck  upon  a  spring,  of 
water  which  he  deepened  and  converted  into  a  well  within 
the  cellar,  and  had  used  it  for  the  purposes  of  his  family 
for  about  twelve  years,  when  the  defendant,  having  occasion 
to  dig  a  well  in  his  own  land,  near  the  plaintiff's,  struck 
upon  the  vein  of  water  which  supplied  the  well  of  the 
latter,  and  stopped  the  supply  therein.  The  court  held 
that  the  defendant  did  no  more  than  he  had  a  right  to  do, 
and  the  plaintiff  was  without  remedy.  Considerable  stress 
is  laid  by  the  judge,  in  giving  the  opinion,  upon  the  fact 
that  the  plaintiff  had  not  enjoyed  the  supply  of  water  for 
his  well  for  twenty  years,  though  it  is  not  in  terms  held 
that  he  would  thereby  have  acquired  any  better  rights  as 
against  the  acts  of  the  defendant.  But  the  court  expressly 
held  that  the  defendant  would  not  in  either  case  have  had 
the  right  to  disturb  the  plaintiff  in  the  enjoyment  of  the 
supply  of  water  for  his  well,  if  done  from  malice.^ 

The  above  case  of  Greenleaf  v.  Francis  was  decided  in 
1836,  seven  years  prior  to  Acton  v.  Blundell.  In  1837  a 
question  somewhat  similar  arose  in  New  York  before  the 
Chancellor,  upon  an  application  for  an  injunction,  which  is 
stated  here,  in  order,  among  other  things,  to  give  the  chron- 
ological sequence  of  the  questions  as  they  arose.  In  the 
case  referred  to,  of  Smith  v.  Adams,  the  plaintiff  had  a 
spring  of  water  in  his  premises  within  a  few  feet  of  the 
defendant's  land.  He  had  conducted  water  from  this  spring 
by  an  aqueduct  "to  other  parcels  of  his  land,  and  had  used 
the  water  thereof  in  this  way  for  more  than  twenty  years. 
The  defendant  then  dug  in  his  own  land,  and  struck  the 

1  Greenleaf  ».  Francis,  18  Pick.  117.    See  also  N.  Albany  R.  K.  v.  Peterson, 
14lnd.  112. 
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vein  of  water  which  supplied  the  spring  near  the  line  of 
his  land,  and  laid  an  aqueduct  therefrom  to  his  house, 
thereby  withdrawing  a  small  portion  which  would  other- 
wise have  flowed  into  the  stream. 

The  Chancellor,  in  denying  the  right  of  the  defendant 
thus  to  divert  the  water,  assumes  that  the  same  rule  ap- 
plies as  if  the  stream  had  issued  iipon  the  defendant's  land, 
treating  it  of  course  as  if  it  had  become  a  defined  water- 
course, though  under  ground.  Another  circumstance  in  the 
case  was,  that  the  defendant  dug  into  his  own  ground  with 
the  knowledge  and  intent  that  by  so  doing  he  could  and 
would  divert  the  water  which  would  otherwise  supply  the 
spring  in  the  plaintiff's  land.  And  because  the  water,  thus 
diverted,  "  is  a  part  of  the  larger  stream  which  naturally 
issued  from  the  earth  upon  the  spring  lot  (the  plaintiff's) 
below,"  the  plaintiff,  in  the  opinion  of  the  Chancellor,  had 
a  legal  right  of  action  against  the  defendant  for  such  di- 
version, although,  for  reasons  stated  in  his  opinion,  he  did 
not  see  fit  to  grant  the  injunction  prayed  for.^ 

The  next  case  in  the  order  of  time  was  Dexter  v.  Provi- 
dence Aqueduct  Co.,^  in  1840.  The  plaintiff  in  that  case 
was  the  owner  of  a  meadow  in  which  there  was  a  spring  of 
water  which  he  had  applied  to  purposes  of  irrigation  and 
watering  his  cattle  for  more  than  twenty  years.  The  de- 
fendants dug  a  large  well  near  the  plaintiff's  meadow,  for 
the  purpose  of  obtaining  water  with  which  to  supply  the 
city  of  Providence,  the  effect  of  which  was  to  divert  the 
water  from  the  spring,  and  to  render  it  dry.  The  judge, 
chiefly  upon  the  strength  of  the  case  of  Balston  v.  Bensted,^ 
which  will  be  hereafter  considered,  held  that  the  plaintiff 
was  entitled  to  an  injunction  restraining  the  defendants 
from  thus  diverting  the  water.    But  the  case  is  not  elabo- 

1  Smith  V.  Adams,  6  Paige,  435.  See  Wheatley  v.  Baugli,  25  Penn.  St. 
528. 

2  Dexter  v.  Prov.  Aqueduct  Co.,  1  Story,  387. 

3  Balston  v.  Bensted,  1  Campb.  463. 
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rately  considered,  and  the  opinion  seems  to  be  rather  in 
the  light  of  an  interlocutory  judgment  than  a  final  opinion 
upon  the  matter  as  a  question  of  law. 

12.  The  case  of  Eoath  v.  DriscoU,^  decided  in  1850,  is 
a  much  more  fully  and  ably  considered  case,  in  which  the 
court  discuss  the  general  doctrine  of  underground  waters 
as  the  subject  of  property.  In  that  case  the  plaintiff  sunk 
a  well  or  reservoir  in  his  land,  into  which  the  water  per- 
colated and  stood  in  considerable  quantity,  but  did  not 
rise  to  the  surface.  The  defendant,  without  any  intent  to 
injure  the  plaintiff,  or  cut  off  the  supply  of  water  in  this 
well,  dug  a  like  well  or  reservoir  in  his  own  land,  near 
the  plaintiff's,  and  the  plaintiff  brought  his  bill  to  enjoin 
the  continuance  of  this,  on  the  ground  that  the  water  that 
would  otherwise  come  to  his  reservoir  was  diverted  to 
his  injury.  The  plaintiff  had  applied  artificial  means,  by 
way  of  a  siphon,  to  raise  the  water  from  his  well  over  a 
higher  level,  to  another  reservoir,  which  he  thereby  sup- 
plied, which  was  also  stopped  after  the  defendant  opened 
his  well  or  reservoir.  But  this  artificial  use  of  the  water 
had  not  been  continued  long  enough  to  gain  thereby  any 
prescriptive  rights. 

It  was  expressly  found,  that  whatever  water  came  to  the 
well  of  either  party  percolated  through  the  earth,  and  not 
in  any  defined  channel  or  course.  The  court  waive  any 
question  that  might  have  been  made  as  to  any  prescriptive 
rights  under  a  different  state  of  things  ;  "  for  nothing,"  say 
they,  "  is  gained  by  a  mere  continued  preoccupancy  of  wa- 
ter, under  the  sv/rface.  Why  should  any  advantage  be  gained 
by  preoccupancy  ?  Each  owner  has  an  equal  and  complete 
right  to  the  use  of  his  land,  and  to  the  water  which  is  in  it. 
Water  combined  with  the  earth,  or  passing  through  it  by 
percolation,  or  by  filtration  or  chemical  attraction,  has  no 
distinctive  character  of  ownership  from  the  earth  itself,  not 

1  Roath  V.  DriscoU,  20  Conn.  533. 
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more  than  the  metallic  oxides  of  which  the  earth  is  com- 
posed.    Water,  whether  moving  or  motionless,  in  the  earth, 

is  not,  in  the  eye  of  the  law,  distinct  from  the  earth 

Priority  of  enjoyment  does  not  in  like  cases  abridge  the  nat- 
ural rights  of  adjoining  proprietors No  man  is  bound 

to  know  that  his  neighbor's  well  is  supplied  by  water  perco- 
lating his  own  soil,  and  he  ought  not,  therefore,  to  be  held 
to  lose  his  rights  by  such  continued  enjoyment.  He  cannot 
know  that  the  first  well  requires  any  other  than  the  natural 
and  common  use  of  water  under  the  surface,  nor  can  he 
know  from  whence  the  water  comes,  nor  by  what  means  it 
appears  in  one  place  or  the  other,  nor  which  of  the  persons 
who  first  or  afterwards  opens  the  earth  encroaches  upon  the 
right  of  the  other.  The  law  has  not  yet  extended  beyond 
open  running  streams." 

The  court  of  Vermont  adopted  the  doctrine  of  Roath  v. 
Driscoll,  that  underground  water  filtering  through  the  earth 
is  to  be  taken  as  a  part  of  the  soil,  and  the  owner  thereof  may 
take  measures  to  prevent  the  water  therein  from  percolating 
into  the  land  of  an  adjacent  owner  without  thereby  violating 
the  legal  rights  of  the  latter.  In  which  respect  the  rights 
of  adjacent  land-owners,  in  the  matter  of  underground  wa- 
ters, do  not  correspond  with  those  which  govern  the  enjoy- 
ment of  waters  flowing  upon  the  surface  in  defined  currents. 

The  facts  in  the  case  to  which  these  doctrines  were  ap- 
plied were  these.  One  land-owner,  in  order  to  avail  himself 
of  water  which  percolated  through  another's  land  into  his 
own,  sunk  a  hole  in  his  own  land,  and  inserted  a  cask  therein 
to  receive  the  water.  But  the  adjacent  owner,  in  order  to 
prevent  the  water  penetrating  to  the  land  of  the  first-named 
owner,  dug  into  his  own  land  and  placed  hard  earth  therein, 
which  stopped  the  percolation  of  the  water  into  the  other's 
land ;  and  it  was  held  that  the  latter  was  without  remedy  for 
the  injury  thereby  occasioned.^ 


1  Chatfield  v.  'Wilson,  28  Vt.  49  ;  s.  c,  31  Vt.  358.    See  Harwood  v.  Benton, 
32  Vt.  724. 
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There  was  a  point  made  in  the  case  of  Chatfield  v.  Wilson, 
which  is  purposely  omitted  here,  in  order  to  consider  it  more 
fully  hereafter,  and  that  is,  how  far  the  owner  of  land  adja- 
cent to  that  in  which  there  is  an  existing  well  or  spring  can 
wantonly  and  maliciously  cut  off  the  underground  supply  of 
water  therefor,  which  is  derived  through  or  from  his  land, 
by  acts  done  upon  his  own  premises. 

13.  Two  inferences  may  fairly  be  drawn  from  the  lan- 
guage of  the  court  in  the  case  of  Roatli  v.  DriscoU,  although 
not  directly  stated.  First,  that  a  different  rule  from  that 
applicable  to  water  percolating  through  the  earth  would  be 
adopted  in  respect  to  water  flowing  in  a  known,  defined  cur- 
rent, though  underground.  And,  second,  that  no  mere 
length  of  enjoyment  of  such  percolating  water,  by  means  of 
artificial  wells  or  reservoirs,  gives  the  one  in  whose  land 
they  are  dug  any  prior  prescriptive  right  to  such  enjoyment 
as  against  the  proprietor  of  other  lands,  who,  iu  digging  a 
well  or  reservoir  for  his  own  use,  cuts  off  or  diverts  the 
supply  of  the  wells  of  the  former  owner. 

14.  In  1855  another  case  was  decided  in  the  Supreme 
Court  of  New  York,i  where  it  was  attempted  to  enjoin  the 
defendant  from  opening  ditches  in  his  own  land,  and  work- 
ing a  quarry  of  stone  thereon,  because  by  so  doing  he  inter- 
cepted the  waters  of  an  underground  source  of  a  spring  in 
the  plaintiff's  land  which  supplied  a  small  stream  of  water 
flowing  partly  through  the  lands  of  both  parties.  It  will  be 
perceived  that  this  presented  a  different  question  from  that 
in  the  last-cited  case,  inasmuch  as  the  spring  which  was 
affected  was  a  natural  one,  the  head  and  source  of  a  stream 
of  water  flowing  upon  the  surface  ;  and  the  purposes  of  the 
party  occasioning  the  loss  were  partly  for  the  cultivation  of 
his  farm,  and  partly  the  opening  and  working  a  quarry,  and 
had  no  reference  to  making  use  of  the  underground  water 
upon  his  own  premises.     The  court  refused  the  application, 


1  Ellis  V.  Duncan,  21  Barb.  230. 
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remarking :  "  It  seems  to  me  that  the  rule  that  a  man  has 
the  right  to  the  free  and  absolute  use  of  his  property,  so  long 
as  he  does  not  directly  invade  that  of  his  neighbor,  or  con- 
sequentially injure  his  perceptible  and  clearly  defined  rights, 
is  applicable  to  the  interruption  of  the  sub-surface  supplies  of 
a  stream  by  the  owner  of  the  soil,  and  that  the  damage  result- 
ing from  it  is  not  the  subject  of  legal  redress."  In  this,  as 
in  most  of  the  later  American  cases,  the  case  of  Acton  v. 
Blundell,  before  cited,  is  referred  to  with  approbation.  But 
it  was  conceded  by  the  counsel  on  both  sides,  that  the  Amer 
ican  courts  have  considerably  modified  the  English  law  di 
easements  generally. 

The  doctrine  of  Acton  v.  Blundell,  above  cited,  as  to  cut- 
ting off  underground  streams  of  water  which  supply  the 
well  of  another,  is  recognized  and  reafiirmed  by  Bronson, 
C.  J.,  in  Eadcliff's  Bxrs.  v.  Mayor,  &c.^ 

15.  In  the  same  year  (1855)  the  case  of  Wheatley  v. 
Baugh  ^  was  decided  in  a  full  and  elaborate  opinion  by  Lewis, 
C.  J.  The  facts  of  the  case  were  these.  The  plaintiff,  as 
lessee,  occupied  premises  having  upon  them  a  valuable 
spring  from  1824  to  1853,  the  water  of  which  was  impor- 
tant for  the  carrying  on  his  business  as  a  tanner.  In  1852 
defendant  began  to  work  a  valuable  copper-mine  on  his  own 
premises,  five  hundred  and  fifty  yards  from  the  spring.  And 
in  1853,  in  prosecuting  his  work,  he  cut  off  the  supply  of 
water  from  the  spring,  to  the  great  injury  of  the  plaintiff. 
The  court,  in  the  first  place,  recognizing  the  distinction 
between  mere  percolating  waters  and  those  flowing  in  a 
stream,  and  applying  the  same  rule  to  such  streams,  whether 
above  or  underneath  the  surface,  add  :  "  To  entitle  a  stream 
to  the  consideration  of  the  law,  it  is  certainly  necessary  that 
it  be  a  watercourse,  in  the  proper  sense  of  the  term 

1  Radcliff's  Exrs. ».  Mayor,  &c.,  4  Comst.  195,  200.     See  also  Bellows  b. 
Sackett,  15  Barb.  96. 

2  Wheatley  v.  Baugh,  25  Penn.  St.  528.    See  Whetstone  v.  Bowser,  29  Penn. 

St.  59. 
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A  subterranean  stream  which  supplies  a  spring  with  water 
cannot  be  diverted  by  the  proprietor  above  for  the  mere 

purpose  of  appropriating  the  water  to  his  own  use 

When  the  filtrations  are  gathered  into  sufficient  volume  to 
have  an  appreciable  value,  and  to  flow  in  a  clearly  defined 
channel,  it  is  generally  possible  to  see  it,  and  to  avoid 
diverting  it  without  serious  detriment  to  the  owner  of  the 
land  through  which  it  flows.  But  percolations  spread  in 
every  direction  through  the  earth,  and  it  is  impossible  to 
avoid  disturbing  them  without  relinquishing  the  necessary 
enjoyment  of  the  land.  Accordingly,  the  law  has  never 
gone  so  far  as  to  recognize  in  one  man  a  right  to  convert 

another's  farm  to  his  own  use  for  purposes  of  a  filter 

Neither  the  civil  law  nor  the  common  law  permits  a  man  to 
be  deprived  of  a  spring  or  stream  of  water  for  the  mere 

gratification  of  malice The  owner  of  land  on  which 

a  spring  issues  from  the  earth  has  a  perfect  right  to  it 
against  all  the  world,  except  those  through  whose  laud 
it  comes.  He  has  even  a  right  to  it,  against  them,  until  it 
comes  in  conflict  with  the  enjoyment  of  their  right  of  prop- 
erty. Strangers  cannot  destroy  it,  even  though  it  be  derived 
from  lands  which  do  not  belong  to  the  owner  of  the  spring." 
These  extended  quotations  state  so  fully  and  accurately 
what  is  believed  to  furnish  the  true  criterion  between  the 
rights  of  owners  of  adjoining  lands  in  respect  to  waters 
found  flowing  above  or  underneath  the  surface  of  their 
respective  estates,  that  it  is  unnecessary  to  add  to  the  state- 
ments therein  contained,  except  to  remark,  what  wiB  be 
repeated  hereafter,  that  the  court  held  in  that  case  that  the 
mere  length  of  time  for  which  the  owner  of  the  spring  had 
enjoyed  it  had  no  effect  to  give  him  any  prescriptive  right 
to  the  use  of  it,  as  against  the  defendant.  And  judgment 
in  the  case  was  in  favor  of  the  defendant. 

16.  The  case  of  Parker  v.  Boston  and  Maine  Railroad,'^ 
is  in  affirmance  of  the  position  first  stated,  that  if  one  in 

1  Parker  v.  Boston  &  Maine  R.  R.,  3  Cash.  107,  114. 
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sinking  a  well  upon  his  own  premises  causes  the  water  to 
flow  from  a  well  in  another's  land  into  his  own,  it  is,  as  to 
to  the  latter,  damnum  absque  injuria;  and,  second,  if  one, 
without  being  such  owner,  does  acts  upon  the  land  of  an- 
other, whicli  he  was  not  authorized  by  the  owner  to  do,  and 
which  cause  the  diversion  or  loss  of  the  water  wliich  sup- 
plies the  well  upon  another's  land,  he  will  be  liable  to  the 
latter  in  damages.  The  case  was  one  wliere  a  railroad  com- 
pany, in  constructing  their  road  across  the  land  of  A,  ad- 
joining that  of  B,  by  their  excavation  cut  off  the  sources  of 
supply  of  B's  well,  which  had  been  derived  tlirough  A's 
land,  and  were  held  responsible  for  the  damage  thereby 
occasioned.^ 

If  now  we  resume  the  inquiry  above  referred  to,^  how  far 
one  may  maliciously  do •  acts  witliin  his  own  land,  whereby 
he  cuts  off  the  underground  supply  of  water  which  the 
spring  or  well  of  his  neighbor  derives  from  or  through  the 
same,  we  must  recur  to  the  case  of  Ohatfield  v.  Wilson.^ 

The  facts  in  this  case,  it  will  be  remembered,  were,  that 
the  defendant  placed  within  his  own  land,  and  near  the 
line  of  the  plaintiff's  land,  dry,  hard  earth,  which  pre- 
vented his  availing  himself  of  the  water  which  had  before 
percolated  into  the  plaintiff's  land,  and  supplied  an  arti- 
ficial reservoir  placed  therein,  from  which  he  had  drawn 
it  by  pipes  for  the  use  of  his  buildings.  The  court  in 
giving  their  opinion  say :  "  The  case,  so  far  as  it  is  sent 
up  to  us,  only  concerns  the  right  of  the  defendant  to  cut  off 
the  filtration  of  the  water  from  his  own  land  to  the  plain- 
tiff's tub  by  artificial  means,  and  the  consequences,  if  wan- 
tonly done."  They  further  say :  "  The  act  of  the  defend- 
ant in  the  obstruction  of  the  water  being  in  itself  lawful, 
could  not  subject  the  defendant  to  damages,  unless  by  reason 
thereof  some  right  of  the  plaintiff  has  been  violated.     The 

^  But  see  New  Albany  R.  R.  v.  Peterson,  14  Ind.  112. 

2  Ante,  pi.  12. 

»  Chatfield  v.  "Wilson,  28  Vt.  49. 
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maxim  sic  utere  tuo  ut  alienum  non  ladas,  applies  only 
to  cases  where  the  act  complained  of  violates  some  legal 
right  of  the  party ; and  it  may  be  laid  down  as  a  posi- 
tion not  to  be  controverted,  that  an  act  legal  in  itself,  violat- 
ing no  right,  cannot  be  made  actionable  on  the  ground  of  the 
motive  which  induced  it."  And  they  refer,  by  way  of  anal- 
ogy, to  the  case  of  a  man  building  upon  his  own  land  a 
htgh  fence  for  the  purpose  of  darkening  or  obscuring  the 
light  from  the  windows  of  a  neighboring  house,  which,  it 
has  been  held,  may  lawfully  be  done.  They  also  refer  to  a 
remark  of  the  court  in  Greenleaf  v.  Prancis,i  "  that  the 
rights  of  the  defendant  should  not  be  exercised  from  mere 
malice,"  and  add :  "  We  think,  as  applied  to  a  case  like  the 
one  then  at  bar,  or  the  one  now  before  us,  the  position  was 
unsound,  and  against  principle  and  authority." 

The  case  had  come  up,  upon  the  ruling  of  Poland,  J., 
now  Chief  Justice  of  that  court,  wherein  he  instructed  the 
jury  that,  "  If  they  found  that  the  acts  of  the  defendant  did 
prevent  the  usual  and  natural  flow  of  the  water  in  or  under 
the  ground  from  the  defendant's  soil  to  the  plaintifiF's,-and 
that  these  acts  were  done  by  the  defendant  solely  with  the 
purpose  of  injuring  the  plaintiff,  and  depriving  him  of  water, 
and  not  with  any  purpose  of  usefulness  to  himself,  then  he 
would  be  liable  to  the  plaintiff  for  such  damages  as  he  there- 
by sustained." 

In  determining  how  far  other  courts  have  adopted  the 
one  or  the  other  of  these  two  opposite  opinions  emanating 
from  such  respectable  sources,  it  will  be  necessary  to  refer 
to  some  of  the  cases  already  cited,  with  the  passing  remark, 
as  to  the  case  of  the  obstruction  of  windows  above  referred 
to,  that  it  has  been  held  to  be  the  only  way  in  which  at  com- 
mon law  a  man  could  prevent  his  neighbor  from  acquiring 
a  prescriptive  right  to  enjoy  the  light  over  his  land  in  pro- 
cess of  time,  resulting  from  merely  having  been  suffered  to 

1  Greenleaf!).  Francis,  18  Pick.  117. 
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enjoy  it,  whereas,  as  will  be  shown  hereafter,  courts  do  not 
agree  that  one  can  acquire  a  prescriptive  right  to  an  under- 
ground supply  of  water  for  his  spring  or  well  by  having 
enjoyed  it  for  any  length  of  time. 

In  the  next  place,  the  courts  clearly  and  unequivocally 
recognize  the  right  to  have  a  well  or  spring  upon  one's  land 
supplied  by  underground  sources  as  so  far  an  existing  one, 
which  the  law  will  protect,  and  punish  the  invasion  of,  that 
if  a  stranger  who  has  no  right  in  the  same  go  upon  an  adja- 
cent lot  from  which  this  supply  is  derived  and  cut  it  off,  he 
will  be  liable  therefor  in  an  action  by  the  owner  of  such 
spring  or  well.^ 

It  would  therefore  seem  to  constitute  a  something  of 
which  meum  and  tuum  might  be  predicated,  and  in  regard  to 
which  the  maxim  sic  utere  tuo,  &c.,  would  not  be  wholly  for- 
eign, especially  when  the  party  destroying  it  does  it  by  using 
his  own  property,  not  for  his  own  benefit,  but  solely  for  the 
purpose  of  depriving  his  neighbor  of  what  he  would  other- 
wise have  rightfully  enjoyed. 

So  far  as  authority  goes  upon  the  principal  point,  the 
court  of  Pennsylvania  cite  with  approbation  the  language  of 
the  court  of  Massachusetts  in  Greenleaf  v.  Francis,  which, 
in  the  opinion  of  the  court  of  Vermont  above  cited,  is  said 
to  be  unsound  and  against  principle  and  authority,  and  add, 
in  connection  therewith :  "  Neither  the  civil  nor  the  common 
law  permits  a  man  to  be  deprived  of  a  well  or  spring  of  wa- 
ter for  the  mere  gratification  of  malice In  this  descrip- 
tion of  property  it  is  therefore  peculiarly  necessary  that 
each  should  be  mindful  of  the  necessities  and  rights  of  the 
others.  The  owner  of  land  on  which  a  spring  issues  from 
the  earth  has  a  perfect  right  to  it  against  all  the  world,  ex- 
cept those  through  whose  land  it  comes." 

In  Roath  v.  Driscoll,^  the  court,  in  giving  their  opinion  in 

''  Parker  u.  Boston  &  Maine  R.  R.,  3   Cash.   107 ;  Wheatley  v.  Baugh,  25 
Penn.  St.  528,  533. 

2  Koath  V.  DriscoU,  20  Conn.  533. 
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a  like  case  of  diversion  of  underground  water,  are  careful 
to  say,  "  It  is  found  that  the  defendant  is  acting  from  hon- 
est motives  to  advance  his  interest,  without  any  design 
unnecessarily  to  injure  the  plaintiff's" ;  and  they  quote  from 
Greenleaf  v.  Francis,  adopting  the  language  as  their  own: 
"  In  the  absence  of  all  right  acquired  by  grant  or  adverse 
user  for  twenty  years,  the  owner  of  land  may  dig  a  well  on 
any  part  thereof,  notwithstanding  he  thereby  diminishes  the 
water  in  his  neighbor's  well,  unless  in  so  doing  he  is  actu- 
ated by  a  mere  malicious  intent  to  deprive  his  neighbor  of 
water." 

The  court  of  Vermont,  in  a  subsequent  case  to  that  of 
Chatfield  v.  "Wilson,  in  remarking  upon  that  case,  say : 
"  The  only  criticism  that  we  have  heard  upon  that  decision 
was  in  respect  to  excluding  the  wanton  and  improper  motive 
as  an  element  in  the  ground  of  the  defendant's  liability.  In 
the  present  case  there  is  no  imputation  of  such  motive."  ^ 

There  was  not,  it  is  true,  any  occasion,  for  the  reason 
stated,  to  concur  or  otherwise  in  that  part  of  the  former 
ruling.  But  it  is  at  least  noticeable  that  the  court  pur- 
posely avoid  expressing  any  opinion  thereon,  while  they  do, 
upon  the  main  point,  refer  to  it  "  as  a  sound  exposition  and 
application  of  the  law." 

The  civil  law  expressly  places  the  exemption  from  liability 
to  an  action  of  one  who  by  digging  in  his  own  land  inter- 
rupts the  course  of  the  water  that  sxipplies  his  neighbor's 
fountain,  upon  the  intent  with  which  the  act  is  done  :  "  Et 
sane  non  debet  habere  (sc.  de  dolo  actionem)  si  non  ani- 
mo  vicino  nocendi,  sed  suum  agrum  meliorem  faciendi,  id 
fecit."  2 

The  case  of  Panton  v.  Holland  was  one  for  injuring  the 
foundations  of  a  building  placed  by  the  plaintiff  upon  his 
own  land,  near  the  line  of  the  defendant's,  by  excavations 

1  Harwood  v.  Benton,  32  Vt.  737. 
'  ^  D.  39,  3,  1,  12.     See  2  J.  Voet.  ad  Pandect.  669  ;  1  Lacroix,  La  Clef  des 
Lois  Komains,  152,  tit.  Eau. 
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made  by  the  defendant  in  his  own  land.  The  house  was  a 
recent  one,  and  the  injury  was  proved ;  but  tlae  court  held 
the  defendant  was  not  liable,  unless  he  had  made  the  excava- 
tion in  a  careless  manner.  But  the  court  say :  "  Suppose 
Holland  (the  defendant)  had  declared  that  he  would  exer- 
cise his  right  of  digging  on  his  own  ground,  contiguous  to 
the  plaintiff's  wall,  not  to  benefit  himself,  but  for  the  sole 
purpose  of  injuring  the  plaintiff,  and  digs  accordingly  below 
the  plaintiff's  foundation,  but  takes  care  that  there  be  no 
ground  for  the  charge  of  negligence  or  unskilfulness  in  the 
exercise  of  his  right ;  considering  himself  safely  intrenched 
within  the  protection  of  the  law,  he  desists  from  further 
operations,  his  object  is  accomplished,  the  adjoining  founda- 
tion is  loosened,  and  the  building  is  materially  injured,  —  is 
there  a  question  that  in  such  a  case  the  party  injured  would 
be  entitled  to  recover  damages  ?  The  gravamen  would,  in 
the  case  put,  arise  from  the  fact  that  the  act  was  maliciously 
done."i 

In  giving  an  opinion  in  the  House  of  Lords  in  Chasemore 
V.  Richards,  Lord  Wensleydale,  referring  to  the  civil-law  doc- 
trine in  relation  to  cutting  off  the  underground  supply  of  a 
well  above  referred  to,  says :  "  Every  man,  therefore,  had  a 
right  to  the  natural  advantages  of  his  land ;  but  those  ad- 
vantages were  to  be  obtained  subject  to  the  principle  sic  utere 
tuo,  &c.,  and  the  civil  law  and  the  law  of  Scotland  did  the 
same,  forbade  an  act  which  was  otherwise  lawful,  if  done 
amimo  vicino  nocendi."  ^ 

17.  In  Brown  v.  Illius  the  court  were  inclined  to  the  posi- 
tion, that  if,  in  the  prosecution  of  a  business,  like  the  manu- 
facture of  gas,  not  a  nuisance  per  se,  one  use  materials  upon 
his  land  which  penetrate  into  the  earth  and  corrupt  under- 
ground sources  of  supply  by  percolating  to  a  well  upon  a 
neighbor's  land,  he  would  not  be  liable  therefor.    It  does 

1  Panton  v.  Holland,  17  Johns.  92,  98. 

2  Chasemore  v.  Richards,  5  Hurlst.  &  N.,  Am.  ed.  990.    See  ante,  p.  72. 
8  Brown  v.  Illius,  25  Conn.  583. 
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not  stand  upon  the  ground  of  corrupting  running  streams 
of  water  flowing  to  another's  land. 

18.  A  point  has  been  alluded  to  more  than  once,  in  con- 
sidering the  cases  upon  the  subject  of  rights  to  subterranean 
water,  and  which  never  seems  to  have  been  deliberately  set- 
tled either  in  England  or  this  country,  and  that  is  how  far 
these  rights  are  within  the  rules  of  prescription,  or  are  sus- 
ceptible of  being  maintained  on  the^  ground  of  exclusive 
enjoyment  for  a  length  of  time  sufficient  to  establish  such 
right  in  ordinary  cases  of  easements. 

Courts,  in  giving  opinions,  have  occasionally  referred  to 
the  case  of  Balston  v.  Bensted,i  as  settling  the  question, 
without  stopping  to  examine  the  soundness  of  the  opinion 
expressed  therein  at  Nisi  Prius.  The  case  was  of  a  spring 
which  the  plaintiff  had  enjoyed  within  his  own  land,  for 
more  than  twenty  years,  in  supplying  water  for  a  bath- 
house. The  defendant  having  occasion  to  work  a  quarry 
in  his  land  near  the  plaintiff's,  dug  a  drain  therefrom, 
which  was  necessary  to  rid  himself  of  the  water  accumulat- 
ing therein,  and  by  so  doing  drew  down  the  head  of  water 
in  the  plaintiff's  spring,  so  as  to  deprive  him  of  water  for  his 
bath-house.  Lord  Ellenborough,  upon  the  trial,  remarked, 
"  That  there  could  be  no  doubt  but  that  twenty  years'  exclu- 
sive enjoyment  of  water  in  any  particular  manner  affords  a 
conclusive  presumption  of  right  in  the  party  so  enjoying  it." 
Story,  J.,  in  Dexter  v.  Providence  Aqueduct  Co.,^  refers  to 
this  case  with  approbation,  as  being  "  directly  in  point,  if 
indeed  the  same  principle  of  law  had  not  been  fully  recog- 
nized from  very  early  times " ;  and  cites  Sury  v.  Pigot,^ 
where  the  illustration  drawn  by  the  court  from  the  law  as 
to  running-water  applies  to  the  case  of  streams  upon  the 
surface. 

The  case  from  Campbell,  if  law,  is  certainly  a  peculiar 

1  Balston  v.  Bensted,  1  Campb.  463. 

^  Dexter  v.  Providence  Aqueduct  Co.,  1  Story,  387,  393. 

3  Sury  V.  Pigot,  Poph.  166,  169. 
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one,  and  seems  to  come  more  nearly  within  the  case  of  Smith 
V.  Adams  ^  than  the  ordinary  case  of  water  supplying  a 
spring  or  well  by  mere  percolation,  being  rather  of  the  na- 
ture of  a  defined  though  underground  stream  of  water.  It 
is  described  as  "  a  gush  of  water  from  a  hole  in  the  plaintiff's 
close,  which  used  to  run  from  thence  on  the  surface  of  the 
ground  into  the  river."  And  so  the  Chancellor,  in  the  case 
above  cited,  seems  to  have  regarded  it  when  he  refers  to  it 
in  giving  his  opinion. 

The  court  in  Massachusetts  discuss,  somewhat,  the  subject 
of  easements  acquired  by  adverse  possession,  as  connected 
with  the  enjoyment  of  underground  water  for  the  supply  of 
wells,  in  the  case  of  Greenleaf  v.  Francis,^  but  it  was  not 
called  for  by  the  case,  as  the  well  alleged  to  have  been 
injured  had  been  in  existence  only  twelve  or  fourteen 
years. 

In  the  case  of  Chasemore  v.  Richards,^  Creswell,  J.  com- 
ments upon  the  case  from  Campbell  above  cited,  remarking 
that  Lord  Bllenborough  seems  to  have  supposed  the  right  of 
a  riparian  owner  arises  out  of  some  presumption  of  grant  by 
those  higher  up  the  stream.  "  It  is,  therefore,  probable  that, 
in  the  case  then  before  him,  which  related  to  the  water 
springing  up  in  the  plaintiff's  land,  he  meant  that  the  enjoy- 
ment of  it  for  twenty  years  raised  a  presumption  of  grant,  — 
a  presumption  not  generally  made  against  those  who  had  no 
knowledge  of  the  existence  of  that  which  they  are  presumed 
to  have  granted."  He  states  that  no  one  in  the  case  under 
consideration  had  insisted  upon  the  doctrine  of  presumption 
being  applicable,  although  it  will  be  recollected  that  the 
mill-owners  who  complained  of  the  loss  of  water  in  that 
case  had  enjoyed  it  more  than  sixty  years.  He  states  also 
that  the  idea  of  a  presumed  grant  in  favor  of  riparian  pro- 
prietors of  the  enjoyment  of  running  water  was  repudiated 


1  Smith  V.  Adams,  6  Paige,  435.  ^  Greenleaf ».  Francis,  18  Pick.  U7. 

8  Chasemore  v.  Richards,  2  Hurlst.  &N.  168,  183. 
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in  the  case  of  Dickinson  v.  Grand  Junction  Canal  Co.,i  since 
it  is  ex  jure  natures,  and  an  incident  of  property,  and  adds  : 
"  It  would  seem,  therefore,  that  the  Court  of  Exchequer, 
as  constituted  when  that  judgment  was  given,  would  not 
have  rested  an  opinion  in  favor  of  the  plaintiff,  in  Balston 
V.  Bensted,  on  the  ground  stated  by  Lord  EUenborough." 

The  court  in  Roath  v.  DriscoU  ^  state  the  question,  and 
intimate  their  opinion  upon  the  subject  in  the  following 
words :  "  Have  they,  by  mere  prior  occupancy,  acquired  an 
advantage  over  the  defendant,  in  the  use  of  this  water  ?  Or, 
in  other  words,  can  one  of  two  adjoining  proprietors,  by  first 
opening  a  watering-place,  prevent  other  persons  from  doing 
the  same  on  their  own  lands,  though  by  so  doing  water  is 
prevented  from  percolating  the  land  so  as  to  supply  the  first- 
made   reservoir  ? As  to  adjoining  proprietors  who 

open  the  earth  for  reservoirs  of  water,  this  distinction 
(whether  it  had  been  enjoyed  a  certain  number  of  years  or 
not)  is  not  the  rule,  for  nothing  is  gained  by  a  mere  contin- 
ued preoccupancy  of  water  under  the  surface.  Why  should 
any  advantage  be  gained  by  preoccupancy  ?  Each  owner 
has  an  equal  and  complete  right  to  the  use  of  his  land  and 
to  the  water  which  is  in  it." 

The  ruling  in  this  case  seems  to  settle  the  law  in  respect 
to  wells  or  artificial  reservoirs  which  are  fed  by  percolating 
waters,  and  the  case  already  cited,  of  Wheatley  v.  Baugh,^ 
with  equal  directness,  and  at  much  greater  length,  applies 
the  same  rule  to  cases  of  open  natural  springs  within  one's 
land  which  are  affected  by  excavations  made  for  proper 
purposes  in  the  lands  of  others.  "  The  prior  occupancy  of 
the  spring  for  the  uses  of  a  tannery  gave  no  right  of  servi- 
tude over  or  through  the  land  of  the  adjacent  proprietor. 
No  man,  by  mere  prior  enjoyment  of  the  advantages  of  his 
own  land,  can  establish  a  servitude  upon  the  land  of  an- 

1  Dickinson  v.  Grand  Junction  Canal  Co.,  7  Exch.  282. 

2  Eoath  V.  DriscoU,  20  Conn.  533. 

8  Wlieatley  v.  Baugh,  25  Penn.  St.  528. 
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other."  Speaking  of  the  effect  of  the  enjoyment  of  the 
spring  for  the  period  of  twenty-one  years :  "  This  depends 
upon  the  question  whether  the  enjoyment  of  the  spring  was 
of  such  a  character  as  to  have  invaded  his  neighbor's  rights, 
so  as  to  enable  tlie  latter  to  maintain  an  action  for  the  in- 
jury  No  presumption  can  arise  against  a  party,  on 

the  ground  of  long  enjoyment  of  a  privilege  by  another, 
until  it  is  shown  that  the  privilege  in  some  measure  inter- 
fered with  the  rights  of  the  party  whose  grant  is  proposed 
to  be  presumed,  and  that  he  had  a  legal  right  to  prevent 
such  enjoyment  by  proceedings  at  law.  Presumption  is 
when  tlae  conduct  of  the  party  out  of  possession  cannot  be 
accoiinted  for  without  presuming  a  conveyance.  Silence, 
or  acquiescence,  where  one  is  not  injured,  and  has  no 
cause  of  complaint,  can  never  deprive  him  of  his  rights, 
on  the  ground  of  presumption  of  a  grant."  The  court 
fully  sustain  the  doctrine,  that  if  a  spring  thus  situated, 
depending  upon  percolations  alone,  and  not  a  distinct  wa- 
tercourse leading  to  it,  was  diverted  by  the  owner  of  the 
adjacent  land  in  the  exercise  of  his  proper  business,  and 
without  negligence  or  malice  on  his  part,  it  could  make  no 
difference  that  the  owner  of  the  spring  had  enjoyed  the  same 
for  any  length  of  time  prior  to  such  disturbance.  And  as  a 
rule  as  to  what  would  be  a  legal  presumption  in  such  case, 
the  court  cite  Hoy  v.  Sterrett,^  that  "  to  raise  the  presump- 
tion of  a  grant,  the  enjoyment  must  have  been  adverse ; 
there  must  be  a  continued,  exclusive  enjoyment  of^the  ease- 
ment, with  the  knowledge  and  acquiescence  of  the  owner  of 
the  inheritance,  for  twenty-one  years  (that  being  the  period 
of  limitation  in  Pennsylvania),  which  would  be  evidence 
from  which  a  jury  might  presume  a  right  by  grant  or  other- 
wise to  such  easement." 

These  cases  seem  to  cover  the  whole  ground  upon  which 
a  prescriptive  right  to  underground  water,  not  flowing  in  a 

1  Hoy  V.  Sterrett,  2  "Watts,  330. 
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defined  stream,  could  be  placed,  and  to  settle  that  such 
a  right  cannot  be  maintained ;  and  the  later  English  cases 
substantially  affirm  the  same  doctrine.  Wightman,  J.,  in 
giving  the  opinion  of  the  judges,  in  the  House  of  Lords,  in 
Chasemore  v.  Eichards,^  speaking  of  Balston  v.  Bensted,  says 
the  opinion  therein  expressed  "  amounted  only  to  the  dic- 
tum of  an  eminent  judge,  followed  by  no  decision  of  the 

case, and  is  directly  at  variance  with  the  judgment  of 

the  Court  of  Exchequer  in  the  case  of  Dickinson  v.  Grand 
Junction  Canal  Co."  And,  in  commenting  upon  the  ques- 
tion, whether  the  use  of  the  water  by  the  plaintiff  for  over 
twenty  years  for  working  his  mill  raises  any  presumption 
of  a  graut,  says :  "  But  what  grant  can  be  presumed,  in  the 
case  of  percolating  waters,  depending  upou  the  quantity  of 
rain  falling,  or  the  natural  moisture  of  the  soil,  and,  in  the 
absence  of  any  visible  means  of  knowing  to  what  extent,  if 
at  all,  the  enjoyment  of  the  plaintiff's  mill  would  be  affected 
by  any  water  percolating  in  and  out  of  the  defendant's  or 
other  land  ?  The  presumption  of  a  grant  only  arises  where 
the  person  against  whom  it  is  to  be  raised  might  have  pre- 
vented the  exercise  of  the  subject  of  the  presumed  grant ; 
but  how  could  he  prevent  or  stop  the  percolation  of  water  ? 
The  right,  if  it  exists  at  all  in  the  case  of  subterra- 
nean percolating  water,  is  jure  nature,  and  not  by  presumed 
grant,  and  the  circumstances  of  the  mill  being  ancient  would 
in  that  case  make  no  difference."  Lord  Chelmsford  in  the 
case  rebuts  the  doctrine  of  Balston  v.  Bensted,  and  Lord 
Wensleydale,  though  he  differed  from  the  opinion  of  the 
judges  in  some  respects,  remarked  that  "  he  did  not  think 
that  the  principle  of  prescription  could  be  applied  to  this 
case.  The  true  foundation  of  the  right  was,  that  it  was  an 
incident  to  the  land  ex  jure  natures."  Though  it  should' be 
stated  that  Coleridge,  J.,  in  Chasemore  v.  Richards,^  in  a 


1  Chasemore  v.  Eichards,  5  Harlst.  &  N.,  Am.  ed.  982. 

2  Ibid.,  2  Hurlst.  &  N.  186. 
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dissenting  opinion,  inclines  to  sustain  the  plaintiff's  right  to 
water  percolating  through  the  earth,  on  the  ground  of  long 
and  uninterrupted  enjoyment  by  means  of  a  mill,  which  was 
operated  by  the  means  of  a  river  into  which  such  water 
found  its  way  from  the  adjacent  land. 

So  Gould,  J.,  in  the  case  of  Ingraham  v.  Hutchinson,  in 
commenting  upon  the  case  of  Balston  v.  Bensted,  says : 
"  But  I  am  unable  to  perceive  why  the  plaintiff's  right  to 
recover  would  not  have  been  the  same  if  his  works  had  been 
erected  less  than  twenty  years,  or  had  not  been  erected  at 
all.  For  his  natural  right  to  the  use  of  the  spring  was  as 
absolute,  I  conceive,  as  if  the  water  had  flowed  in  a  rivulet 
upon  the  surface  through  the  defendant's  land  and  his 
own,  in  which  case  the  diversion  of  the  water  would  have 
been  an  infraction  of  his  natural  right,  though  the  diver- 
sion had  commenced  immediately  after  his  title  to  the  land 
accrued."  ^ 

When,  in  addition  to  the  foregoing  authorities,  it  is  re- 
membered that  the  common-law  idea  of  prescription  implies 
a  grant  from  an  intelligent  grantor  of  something  witli  which 
he  intends  to  part,  to  a  grantee  who  intends  to  accept  it, 
and  that  open  adverse  enjoyment  in  such  cases  is  nothing 
more  nor  less  than  evidence  of  such  a  grant,  it  is  difficult  to 
see  how  the  idea  of  such  a  grant  having  been  made  can  be 
raised,  when  neither  party  could  have  known  that  the  one 
was  deriving  anything  from  the  other,  and  where  the  first 
knowledge  that  the  supposed  grantor  had  of  any  water  being 
used  by  the  supposed  grantee,  whicli  had  been  derived  from 
the  land  of  the  former,  was  when,  in  the  exercise  of  his  own 
right  to  dig  within  his  own  premises,  he  struck  the  vein  that 
fed  and  supplied  the  well  of  his  neighbor.  The  rule,  as  laid 
down  in  the  Code  Napoleon,  in  respect  to  acquiring  servi- 
tudes by  length  of  enjoyment,  is :  "  Servitudes  apparent  and 
continual  may  be  acquired  by  writing  or  by  a  possession  of 


1  Ingraham  v.  Hutchinson,  2  Conn.  584,  597. 
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thirty  years Continual  servitudes  non-apparent,  and 

continuable  servitudes,  apparent  and  non-apparent,  cannot 
'  be  created  but  by  writing."  ^ 


SECTION    VIII. 

OF  EIGHTS   TO   EAVES'  DRIP. 

1.  Nature  and  character  of  this  servitude. 

2.  How  far  it  may  exist  in  favor  of  the  land-owner. 

3.  How  far  it  is  an  easement  in  favor  of  a  building. 

4.  Not  hitherto  recognized  by  common  law  in  favor  of  land. 

5.  Enjoyment  of  eaves'  drip  does  not  authorize  use  of  gutters. 

6.  It  may  not  be  changed  to  increase  the  burden. 

7.  Effect  on  this  servitude  if  the  building  is  destroyed. 

8.  Rule  of  the  Code  Napoleon  as  to  eaves'  drip. 

9.  Land-owner  may  not  interfere  with  the  right  by  building. 

10.  Effect  of  acts  done  on  the  land  by  consent  of  owner  of  the  building. 

11.  How  the  right  of  eaves'  drip  should  be  exercised. 

1.  This  riglit,  which  the  owner  of  one  estate  may  acquire 
in  and  upon  tlie  estate  of  an  adjacent  owner,  was  a  servi- 
tude known  to  the  civil  law  under  the  name  of  slillicidium. 
or  flumen,  according  to  the  circumstances  under  which  it 
was  enjoyed.  It  is  also  a  well-known  servitude  or  ease- 
ment at  common  law,  and,  under  the  name  of  droit  de  gout- 
tier  e,  or  droit  d'egout  des  toits,  is  treated  of  at  large  in  the 
French  law.  It  is  in  its  character  sufficiently  akin  to  the 
servitudes  of  water  which  have  already  been  treated  of,  to 
be  considered  in  this  connection.^ 

It  grows  out  of  the  fact,  that  for  one  to  construct  the 
roof  of  his  house  in  such  a  manner  as  to  discharge  the 
water  falling  thereon  in  rain,  upon  the  land  of  an  adjacent 
proprietor,  is  a  violation  of  the  right  of  such  proprietor, 
if  done  without  his  consent,  and  this  consent  must  be  evi- 
denced by  express  grant  or  prescription. 

1  Art.  690,  691.     See  D.  8,  5,  21 ;  2  Fournel,  Traite'  du  Voisinage,  411. 

2  ToulUer,  Droit  Civil,  397  ;  2  Fournel,  Traits  du  Voisinage,  113. 
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The  mode  in  which  this  injury  may  be  occasioned  may 
be  by  extending  the  roof  of  such  building  beyond  tlie  line 
of  separation  between  the  two  estates,  or  by  so  constructing 
it  as  to  throw  the  water  falling  thereon,  by  its  own  impulse 
and  direction,  across  this  line,  and  thereby  causing  it  to 
be  discharged  upon  the  estate  of  the  adjacent  land-owner. 
For  an  injury  of  this  kind,  occasioned  in  either  way,  the 
owner  of  the  land  may  have  an  action  against  the  owner 
of  the  house.  But  where  it  is  caused  by  projecting  the 
roof  beyond  the  imaginary  line  that  separates  the  two 
estates,  it  is  moreover  violating  the  familiar  principle  of 
law  by  which  cujus  est  solum  ejus  est  usque  ad  caelum, 
since  it  matters  not,  so  far  as  a  right  of  action  is  con- 
cerned, whether  one  breaks  another's  close  by  crossing  this 
imaginary  line  that  bounds  it,  upon,  beneath,  or  above  the 
surface,  provided  it  be  done  against  his  consent.^ 

2.  But  though  one  may  by  prescription  or  grant  acquire 
a  right  to  project  the  roof  of  his  house  beyond  tlie  line 
that  bounds  his  land,  it  is  only  of  the  servitude  stillicidii 
vel  fluminis  recipiendi  that  it  is  now  proposed  to  treat.  It 
may  be  remarked,  however,  that  there  was  a  servitude  the 
reverse  of  what  is  above  expressed  which  might  be  acquired 
by  the  civil  law,  by  which  one  was  not  at  liberty  to  turn 
the  water  flowing  from  the  eaves  of  his  house  upon  his 
own  land,  when  the  same  had  been  enjoyed  by  another 
for  the  benefit  of  his  land  for  the  requisite  period  to  estab- 
lish a  prescription.^ 

3.  The  right  of  the  owner  of  a  building  thus  to  dis- 
charge the  rain  falling  upon  its  roof  upon  the  land  of  an- 
other, it  may  be  repeated,  was  a  servitude  by  the  civil  law 
and  an  easement  at  the  common  law.     It  was  stillicidium 


1  2  EoUe,  Abv.  140,  citing  18  Edw.  III.  22  b;  Baten's  case,  9  Eep.  53 ;  Tucker 
V.  Newman,  11  Adolph.  &  E.  40  ;  Pay  v.  Prentice,  1  C.  B.  828,  838;  Thomas  v. 
Thomas,  2  Crompt.  M.  &  R.  34  ;  Bellows  v.  Sacliett,  15  Barb.  96 ;  D.  8,  2,  1 ; 
2  Fonrnel,  Traitd  du  Voisinage,  113,  114. 

2  2  TouUier,  Droit  Civil,  396,  397;  2  Fournel,  Trait(5  du  Voisinage,  114  ;  D. 
8,  2,  2. 
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if  the  water  fell  in  drops  from  the  eaves,  but  took  the 
name  oi  flumen  if  conducted  in  a  stream  by  a  spout  or 
gutter.^ 

4.  But  the  servitude  stillicidii  vel  fluminis  non  avertendi 
above  mentioned,  that  is,  the  right  in  the  land-owner  to 
insist  upon  having  the  water  from  another's  eaves  dis- 
charged upon  his  land,  does  not  seem  to  be  one  that  has 
hitherto  been  recognized  by  the  common  law.  So  that  if 
the  owner  of  such  building  were  to  remove  the  same  or 
change  its  roof,  and  thereby  stop  such  discharge,  the  land- 
owner would  be  withoiit  remedy  for  any  loss  thereby  sus- 
tained.^ 

5.  If  one  acquire  the  right  to  have  the  water  from  his 
roof  discharged  upon  another's  land  in  drops  from  the  eaves 
thereof,  it  does  not  give  him  a  right  to  collect  it  in  a  spout 
or  gutter,  and  have  it  discharged  in  a  united  stream.^ 

6.  If  one  acquires  for  his  house  the  easement  of  eaves' 
drip  upon  another's  land,  he  cannot  do  anything  to  in- 
crease the  injurious  effect  thereby  occasioned  to  such  land, 
nor  add  to  the  quantity  by  receiving  water  from  other  roofs 
upon  his  own ;  but  he  may  change  the  form  in  which  it  is 
enjoyed,  provided  he  does  not  increase  such  effect.  It  has 
accordingly  been  held  that  he  might  raise  his  house  higher, 
but  could  not  reduce  its  height,  because  in  the  one  case 
the  drops  from  the  eaves  would  be  less,  and  in  the  other 
more  injurious  in  their  fall.  If  the  owner  of  the  house 
become  the  owner  of  the  land,  the  servitude  as  such  would 
be  extinguished  so  long  as  the  two  were  united  in  one 
ownership.  But  upon  conveying  the  house  again  the  ser- 
vitude would  revive.* 

1  1  Kauff.  Makeldey,  §  312;  Vinnius,  Lib.  2,  tit.  3,  §  4 ;  Domat,  Lib.  1, 
tit.  12,  §  2,  Art.  2  ;  2  Eournel,  Traite  du  Voisinage,  114,  and  note ;  Cherry  v. 
Stein,  U  Md.  1,  25;  Vincent  v.  Michel,  7  La.  52;  Alexander  v.  Boghel, 
4  La.  312. 

2  Arliwriglit  v.  Gell,  5  Mees.  &  "W.  203, 233  ;  "Wood  v.  Waud,  3  Exch.  748,  778. 

3  Eeynolds  v.  Clark,  2  Ld.  Raym.  1399. 

*  Thoma.s  v.  Thomas,  2  Crompt.  M.  &  R.  34,  40 ;  2  ToiiUier,  Droit  Civil, 
398 ;  2  Fournel,  Traite  du  Voisinage,  115  ;  post,  chap.  5,  sect.  2,  pi.  1. 
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7.  If  the  house  to  which  this  servitude  belongs  be  de- 
stroyed, tlie  owner  does  not  lose  the  easement  if  he  rebuilds 
the  house  in  the  same  form  and  size  of  the  former  one.  He 
may  not  alter  its  proportions  or  parts  so  as  to  render  the 
servitude  more  burdensome  than  it  had  previously  been.^ 

And  so  strict  was  the  civil  law  in  this  respect,  that  it  did 
not  admit  of  covering  the  roof  from  which  the  water  flowed 
with  a  material  from  which  it  fell  with  more  force  than 
from  that  which  had  constituted  the  former  covering  of 
the  roof.^ 

8.  The  Code  Napoleon  simply  declares  that  "  Every  owner 
ought  so  to  fix  his  eaves  that  the  rain-water  shall  run  on  to 
his  own  soil  or  upon  the  public  way ;  he  cannot  turn  it  upon 
the  land  of  his  neighbor."  ^ 

It  is  accordingly  laid  down  in  the  French  law,  that  if  one 
builds  a  house  near  the  premises  of  another,  he  ought  to 
leave  space  enough  next  the  wall  of  his  house,  upon  his  own 
land,  to  receive  the  water  from  its  roof  as  well  as  from  its 
court  and  kitchen.  And  rules  are  given  in  some  cities  fix- 
ing what  this  space  shall  be  in  certain  cases.  And  a  differ- 
ent rule  applies  where  the  water  falls  directly  from  the 
eaves  from  what  it  is  if  it  is  conducted  off  in  a  gutter  or 
spout.* 

9.  Where  one  has  acquired  an  easement  of  eaves'  drip 
upon  another's  land,  the  latter  cannot  deprive  him  of  it  by 
erecting,  upon  the  spot  on  which  the  water  falls,  any  build- 
ing of  different  height  to  prevent  the -discharge  of  the  water 
from  the  gutters  or  eaves  of  the  dominant  building.^ 

■■  D.  8,  2,  20,  2  ;  2  Fournel,  Traite  du  Voisinage,  115. 

2  D.  8,  2,  20,  4  ;  3  TouUier,  supra,  398. 

8  Code  Napoleon,  Ai-t.  681. 

*  Pardessus,  Traite'  des  Servitudes,  322. 

M.  Pardessus  examines  at  some  length  the  question  of  legal  presumption  of 
possession  and  ownership  of  the  strip  of  land  adjoining  one's  house  upon  which 
the  water  falls  from  its  eaves,  where  the  owner  of  the  adjoining  land  eultivates 
it  up  to  the  wall  of  the  house  for  a  long  period  of  years.  Ibid.  323.  See  also 
2  Fournel,  Traite  du  Voisinage,  422  ;  "  Tour  de  Techelle,"  &c. 

5  D.  8,  2,  20,  3  &  6 ;  3  TouUier,  Droit  Civil,  398  ;  2  Fournel,  supra,  115. 
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10.  But  if  one  having  such  an  easement,  give  permission 
to  the  owner  of  the  land  on  which  the  water  from  his  roof 
falls  to  build  thereon  so  as  to  obstruct  the  discharge  of  the 
water,  the  easement  is  thereby  lost.  It  is  like  the  common 
case  of  the  effect  given  to  a  license  by  the  owner  of  the 
dominant  estate  to  the  owner  of  the  servient,  to  do  some- 
thing upon  the  latter  estate  which  deprives  the  former  of 
his  easement.     It  operates  to  extinguish  the  easement.^ 

11.  The  obligation  of  the  owner  of  a  house,  which  has  by 
prescription  or  otherwise  the  right  of  eaves'  drip,  so  to  man- 
age the  same  as  not  to  increase  the  injury  thereby  occa- 
sioned to  the  adjacent  owner,  was  considered  in  the  case  of 
Bellows  V.  Sackett,  already  cited.^     The  defendant's  house 
had  stood  twenty-five  years,  the  plaintiff's  about  fifteen,  and 
was  within  two  feet  of  the  defendant's  eaves.     The  water 
from  the  defendant's  house  had  been  conducted  by  a  gutter 
to  the  ground  upon  his  own  premises,  but  he  suffered  this 
to  become  decayed,  and  the  water  from  that  side  of  the  roof 
all  fell  between  the  houses  upon  one  spot  about  midway  be- 
tween one  end  of  the  house  and  the  other,  and  by  percola- 
tion found  its  way  into  the  plaintiff's  cellar.     The  court,  in 
an  opinion  of  no  little  ambiguity,  growing  out  of  the  fact 
that  the  water  fell  upon  the  defendant's  own  land,  say : 
"  Here  the  defendant  had  the  clear  right  to  erect  his  house, 
to  cover  it  with  a  roof  which  would  prevent  the  rains  falling 
upon  the  surface  it  covered,  and  to  turn  the  water  falling 
upon  such  roof  upon  any  portion  of  his  own  soil,  at  any 
point,  and  in  any  quantity  he  might  choose.     But  for  such 
interruption  or  diversion  to  the  manifest  injury  of  another, 
he  is  clearly  responsible.     Here,  owing  to  a  want  of  suitable 
repairs,  the  water  falling  upon  an  area  of  twenty-five  feet 
by  thirteen  is  collected  at  a  single  point,  and  precipitated 


1  D.  8,  6,  8  ;  2  Fournel,  Traite  du  Voisinage,  117  ;  3  TouUier,  Droit  Civil, 
399  ;  post,  chap.  5,  sect.  7,  pi.  4. 

2  Bellows  V.  Sackett,  15  Barb.  96, 102. 
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in  an  unnatural  and  unusual  quantity  and  manner  so  near 
the  plaintiff's  premises  as  necessarily  to  cause  him  an 
injury."  The  judgment,  which  was  for  the  plaintiff  in 
this  case,  must,  it  would  seem,  rest  upon  the  last  two  or 
three  lines  of  the  above  extract  from  the  opinion  of  the 
court. 


SECTION    IX. 


OF  EIGHTS   OF  PASSAGE  IN  PUBLIC   STREAMS. 

1.  The  Public  have  a  right  of  way  in  pnhlio  streams. 

2.  Of  navigable  streams  at  common  law. 

3.  Other  than  navigable  streams  may  be  public. 

4.  Artificial  streams,  though  navigable,  not  public. 

5.  Of  the  test  of  what  streams  are  public. 

6.  7,  8.  Rule  in  the  United  States  as  to  what  are  public  streams. 
9.  Property  in  public  streams,  and  use  of  their  banks. 

10,  11.  What  streams  public  in  the  several  States. 

12.  Of  property  in  the  banks  and  beds  of  streams. 

13.  How  far  the  public  may  use  the  banks  of  a  stream. 

14.  15.  How  far  one  may  occupy  the  stream  and  landings  in  using  it. 

16.  Eight  to  use  banks  of  stream  limited  by  what  is  necessary. 

17.  Of  the  doctrine  of  dedication  to  public  use. 

18.  The  public  have  no  right  to  use  the  banks  of  a  navigable  river. 

19.  Pearsall  v.  Post.     Case  of  claim  to  occupy  such  bank. 

20.  When  the  public  may  use  a  private  channel  for  passage. 

21.  Limit  of  one's  power  to  dam  a  public  stream. 


1.  This  work  would  evidently  be  incomplete  without 
noticing,  at  least  briefly,  two  other  subjects  growing  out  of 
the  existence  of  watercourses,  considered  in  their  broader 
and  more  comprehensive  sense  of  streams,  both  navigable 
and  not  navigable ;  and  these  are  the  easement  of  way  which 
the  public  has  in  them,  and  the  rights  of  fishing,  connected 
with  an  interest  more  or  less  extensive  in  the  banks  and 
waters  of  such  streams. 

It  may  be  stated,  in  general  terms,  that  the  public  have  a 
right  of  passage  or  way,  like  a  public  highway,  by  ships. 
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boats,  or  other  craft,  upon  and  along  the  course  of  all  pub- 
lic rivers  or  streams.^ 

But  every  stream  is  not  a  public  one,  nor  does  the  com- 
mon law  agree  in  this  respect  with  the  law  of  many  of  the 
States,  nor  are  the  rules  adopted  in  regard  to  it  by  some  of 
the  States  the  uniform  law  of  all. 

2.  As  a  general  proposition,  all  streams,  whether  of  fresh 
or  salt  water,  are  prima  facie  public  so  far,  if  at  all,  as 
the  tide  ebbs  and  flows  in  the  same,  and  are  classed  under 
the  generic  term  of  "  navigable  streams,"  and  are  public 
highways.^ 

And  yet  every  stream  is  not  navigable  because  the  tide 
ebbs  and  flows  in  it.  "  Nor  is  it  every  small  creek  in  which 
a  fishing-skiff  or  gunning-canoe  can  be  made  to  float  at  high- 
water,  which  is  deemed  navigable.  But,  in  order  to  have 
this  character,  it  must  be  navigable  to  some  purpose  useful 
to  trade  or  agriculture.  It  is  not  a  mere  possibility  of  being 
used  under  some  circumstances,  as  at  extraordinary  high 
tides,  which  will  give  it  the  character  of  a  navigable  stream, 
but  it  must  be  generally  and  commonly  useful  to  some  pur- 
pose of  trade  or  agriculture."  ^ 

3.  But  public  rivers  are  not  necessarily  navigable,  in 
the  sense  that  the  tide  ebbs  and  flows  therein.     They  may 

1  Halo,  De  Jure  Maris,  Hargr.  Law  Tracts,  8,  9  ;  Woolr.  Waters,  33  ;  13  Co. 
33  ;  Bullock  v.  Wilson,  2  Port.  436  ;  Morgan  v.  Reading,  3  Smedes  &  M.  366, 
407  ;  People  v.  St.  Louis,  5  Gilra.  3.51 ;  OTallou  v.  Daggett,  4  Mo.  343  ; 
Hooker  v.  Cummings,  20  Johns.  90  ;  Baker  v.  Lewis,  33  Penn.  St.  301 ;  Brown 
V.  Chadbourne,  31  Me.  9  ;  Commonwealth  v.  Chapin,  5  Pick.  199  ;  Arnold  o. 
Mundy,  1  Halst.  1  ;  Cox  v.  State,  3  Blackf.  193  ;  Gavit  v.  Chambers,  3  Ohio, 
495;  La  Plaisance  Bay  Harbor  Co.  o.  Monroe,  Walk.  Ch.  155  ;  Bailey  v.  Phila. 
B.  &  W.  E.  E.  Co.,  4  Harringt.  389  ;  Blundell  v.  Catterall,  5  Barnew.  &  Aid. 
268. 

2  Hargr.  Law  Tracts,  6;  Woolr.  Waters,  31,  32,  33;  Commonwealth  ». 
Charlestown,  1  Pick.  180;  Arundell  v.  M'CuUoch,  10  Mass.  70;  People  ».  Tib- 
betts,  19  N.  Y.  523  ;  Anon.,  1  Mod.  105,  per  Lord  Hale;  Eex  v.  Smith,  Doug. 
441 ;  3  Kent,  Comm.414;  Rhodes  v.  Otis,  33  Ala.  593;  Ellis  v.  Carey,  30  Ala. 
725.     Contra,  Wilson  v.  Forbes,  2  Dev.  30,  North  Carolina. 

8  Eowe  V.  Granite  Bridge  Corp.,  21  Pick.  344,  347,  per  Shaw,  C.  J. 
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become   so   by  act  of  the  legislature,   or  by  immemorial 
usage. ^ 

4.  On  the  other  hand,  the  mere  fact  that  a  river  may  be 
navigated  by  boats  or  water-craft  does  not  make  it  a  public 
stream,  if  it  was  made  so  by  deepening  or  widening  a  private 
stream  by  the  owner  of  the  bed  and  banks  thereof.^ 

And  the  capacity  to  be  made  navigable  does  not  make  it 
a  public  river,  unless  it  shall  have  been  made  navigable  and 
declared  a  public  highway  by  legislative  act.^ 

5.  The  difficulty  has  been  in  finding  any  discriminating 
test,  which  may  be  applicable  alike  to  all  streams,  in  deter- 
mining whether  their  capacity  is  of  a  character  to  make 
them  public  in  their  use  or  not.  In  England,  the  Thames 
above  London  Bridge  was  held  to  be  a  public  river.*  And 
the  Wey  and  Severn,  as  well  as  sundry  other  streams.^ 

6.  There  seems  to  be  a  rule,  pretty  generally  received  in 
the  United  States,  that  all  streams  are  highways  which  are 
capable  of  floating  to  market  the  produce  of  the  mines,  for- 
ests, or  tillage  of  the  country  through  which  they.flow.^ 

But  if  it  be  above  tide-water,  the  burden  of  proving  it  to 
be  a  public  river  is  upon  the  party  making  the  claim.'' 

7.  In  New  York  and  Maine,  a  stream  seems  to  be  a  pub- 


''  Hargr.  Law  Tracts,  8,  9;  Callis,  Sewers,  216;  Woolr.  Waters,  31,  33; 
M'Manus  v.  Carmichael,  3  Iowa,  1 ;  State  ».  Gilmanton,  10  N.  H.  467;  Col- 
lins V.  Benbury,  5  Ired.  118;  Berry  v.  Carle,  3  Me.  269  ;  Baker  ».  Lewis,  33  Penn. 
St.  301  ;  Morgan  v.  King,  30  Barb.  9. 

All  "  navigable  rivers  "  in  the  territory  northwest  of  the  Ohio  are  declared 
public  highways  by  act  of  Congress.  2  Dane,  Abr.  691  ;  Tyler  v.  The  People, 
8  Mich.  320. 

2  Hargr.  Law  Tracts,  9  ;  Woolr.  Waters,  33  ;  Wadsworih ;;.  Smith,  1 1  Me. 
278.     See  People  v.  Piatt,  17  Johns.  195. 

8  Cates  V.  Wadlington,  1  M'Cord,  580. 

*  Rex  V.  Smith,  Doug.  441. 

^  Hale,  De  Jure  Maris,  Hargr.  Law  Tracts,  9. 

^  Browne  ;;.  Scofield,  8  Barb.  239  ;  Stuart  v.  Clark,  2  Swan,  9  ;  Walker  v. 
Shephardson,  4  Wise.  486  ;  Lorman  v.  Benson,  8  Mich.  18  ;  Morgan  v.  King, 
30  Barb.  9. 

'  Rhodes  v.  Otis,  33  Ala.  578 ;  Ellis  v.  Carey,  30  Ala.  725. 
34 


398  THE   LAW   OF   EASEMENTS   AND   SEEVITUDES.         [Ch.  IH. 

lie  one  if  it  is  capable  of  floating  logs  thereon  to  market. 
If  this  were  true  only  for  a  few  days  in  the  year,  however,  it 
would  not  be  sufficient.^  But  if  a  stream  wiU  float  logs,  for 
several  weeks  in  a  year,  the  distance  of  a  hundred  and 
fifty  miles,  it  would  be  a  navigable  stream  for  that  purpose. 
And  the  doctrine  is  said  to  be  one  of  common  law  in  Maine, 
that  all  rivers,  capable,  in  their  nature,  of  being  used  for 
commerce,  or  the  floating  of  logs,  rafts,  boats,  or  vessels,  are 
highways,  and  may  be  used  by  the  public  for  these  purposes 
whenever  their  condition  is  such  as  to  admit  of  such  use.^ 

In  North  Carolina  and  Pennsylvania  the  ebb  and  flow  of 
the  tide  is  no  test  of  a  river  being  navigable.^ 

8.  In  California,  rivers  are  not  regarded  navigable  unless 
sufficient  to  float  a  vessel  used  in  transporting  freight  or 
passengers  or  rafts  of  timber.  But  a  mere  capacity  to  float 
a  log  would  not  be  sufficient.* 

In  Alabama  the  court  held  that  a  creek  which  could  only 
be  used  for  floating  timber  for  sis  or  seven  miles,  where 
there  were  no  extensive  forests  to  be  accommodated  by  such 
a  use,  and  could  only  be  used  for  floating  rafts  occasionally, 
according  to  the  state  of  the  water,  could  not  be  deemed  to 
be  a  public,  navigable  stream,  although  it  might  be  used  to 
advantage  by  a  single  individual.  "  The  public  must  be 
interested  before  it  can  become  a  public  highway."  And 
whether  a  stream  is  a  public  highway  or  not  is  a  question  of 
law,  after  the  facts  are  ascertained.^ 

9.  In  Alabama,  the  right  of  property  in  navigable  .streams 
is  vested  in  the  State,  and  the  citizens  have  a  right  of  ease- 

1  Curtis  V.  Keesler,  14  Barb.  511  ;  Morgan  v.  King,  18  Barb.  277,  288.  See 
Munson  v.  Hungerford,  6  Barb.  265. 

2  Morgan  v.  King,  supra ;  Brown  v.  Cliadbourne,  31  Me.  9  ;  Moor  v.  "Veazie, 
32  Me.  343,  357  ;  Treat  v.  Lord,  42  Me.  552,  562 ;  Knox  v.  Chaloner,  42  Me. 
150  ;  cites  1  Alien,  N.  B.  326. 

"  Wilson  V.  Eorbes,  2  Dev.  30 ;  Ingraham  v.  Threadgill,  3  Dev.  59  ;  Carson 
V.  Blazer,  2  Binn.  475. 
*  American  River  Water  Co.  v.  Amsden,  6  Cal.  443. 
s  Eliodes  V.  Otis,  33  Ala.  578. 
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ment  in  the  banks  of  the  same  for  the  purposes  of  usnig 
them  for  navigation.^  And  this  extends  to  every  -water- 
course in  the  State  suitable  for  the  ordinaiy  purposes  of 
navigation,  as  well  above  as  below  the  tide,  and  as  such  they 
are  highways.^ 

In  Mississippi,  Illinois,  Iowa,  and  Missouri,  the  Mississippi 
Eiver  is  held  to  be  a  public  highway.^ 

10.  In  Pennsylvania,  the  Ohio,^  Alleghany,^  and  Susque- 
hanna ^  are  held  to  be  public  highways.  So  is  the  Ohio  in 
Indiana'''  and  in  Ohio.^  And  the  Hudson,  whether  above  or 
below  the  tide,  is  a  navigable  river  in  New  York.^  And 
these,  though  expressly  stated  to  be  such,  may  be  taken 
rather  as  representatives  than  as  exceptions  in  respect  to 
most  of  the  States  wherein  there  are  considerable  streams  of 
water,  for,  in  other  cases,  the  principle  is  extended  to  all 
streams  in  New  York  which  are  actually  navigable,  whether 
above  or  below  tide-waters.^"  The  same  is  the  case  in  Massa- 
chusetts.^^ In  New  Jersey  the  doctrine  is  stated,  that  navi- 
gable rivers,  ports,  bays,  and  coasts  of  the  sea  are  common  to 
all  citizens  for  passing  over,  fishing,  or  fowling.^ 

The  public  are  held  to  have  a  right  of  way  in  all  navi- 
gable streams  in  Indiana ^^  and  Ohio.^*  And  the  same,  though 

1  Mayor,  &c.  v.  Eslava,  9  Port.  577,  604. 

'-  Bullock  V.  "Wilson,  2  Port.  436. 

3  Morgan  v.  Beading,  3  Smedes  &  M.  366,  407  ;  People  v.  St.  Louis,  5  Gilm. 
3.51  ;  O'Fallon  v.  Daggett,  4  Mo.  343  ;  Godfrey  v.  City  of  Alton,  12  111.  29 ; 
M'Manus  v.  Carmichael,  3  Iowa,  1. 

*  Baker  v.  Lewis,  33  Penn.  St.  301. 

5  Dalrymple  v.  Mead,  1   Grant's  Cas.  197. 

^  Commonwealth  v.  Fisher,  1  Penn.  462  ;  Carson  v.  Blazer,  2  Binn.  475. 

'  Porter  v.  Allen,  8  Ind.  1. 

8  Gavit  V.  Chambers,  3  Ohio,  495. 

s  Palmer  v.  Mulligan,  3  Caines,  307  ;  Hooker  v.  Cummings,  20  Johns.  90. 
M  People  V.  Piatt,  17  Johns.  195,  211 ;  Shaw  v.  Crawford,  10  Johns.  236;  Post 
V.  Pearsall,  22  Wend.  425. 
"  Commonwealth  v.  Chapin,  5  Pick.  199  ;  Knight  ».  Wilder,  2  Cush.  208. 

12  Arnold  V.  Munday,  1  Halst.  1.     See  OTallon  v.  Daggett,  4  Mo.  343. 

13  Cox  V.  State,  3  Blackf.  193. 

W  Gavit  i>.  Chambers,  3  Ohio,  495. 
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applied  to  the  river  Raisia,  was  held  to  be  the  law  of  Michi- 
gan.i     And  all  navigable  rivers  are  highways  in  Delaware.^ 

11.  So  in  Connecticut  and  New  Hampshire,  the  Connecti- 
cut River  has  been  held  to  be  a  public  highway  for  all  citi- 
zens, for  the  purposes  of  boating  and  rafting,  it  having  be- 
come so  in  the  latter  State  by  long  usage.  And  in  Maine, 
all  rivers  above  the  flow  of  tide  which  have  long  been  used 
for  the  passage  of  boats,  rafts,  and  the  like,  are  public  high- 
ways, and  may  be  used  accordingly.  And  this  extends  to 
passing  upon  the  ice  of  these  streams  when  frozen.^ 

The  consequence  of  holding  a  stream  navigable  and  pub- 
lic is,  that  any  obstruction  placed  therein  may  be  treated  as 
a  nuisance,  and  is  the  subject  of  indictment.* 

12.  While  the  doctrine  as  to  a  public  easement  in  navi- 
gable streams,  using  the  term  in  its  broader  sense  as  above 
stated,  seems  to  be  well  settled,  the  only  question  being, 
what  streams  answer  to  that  description,  the  respective 
rights  of  the  owners  of  the  banks,  and  of  those  navigating 
the  streams,  have  been  variously  stated  by  different  courts 
and  writers,  and  are  not,  perhaps,  uniform  at  this  day, 
under  the  laws  of  the  different  States. 

As  a  general  proposition,  though  there  are  exceptions  to 
this  in  some  States  in  respect  to  large  rivers,  like  the  Missis- 
sippi, the  owner  of  land  upon  the  bank  of  a  stream  in  which 
the  tide  does  not  ebb  and  flow,  is  owner  of  the  land  under 
the  stream  to  its  centre,  or  filum  aquce.  While  if  it  be 
one  in  which  the  tide  does  ebb  and  flow,  he  only  owns  to 
the  water's  edge  at  high  water.^ 

1  La  Plaisance  Bay  Harbor  Co.  v.  Monroe,  Walk.  Ch.  155 ;  Lorman  ».  Ben- 
son, 8  Mich.  18. 

2  Bailey  v.  Philadelphia  W.  &  B.  E.  E.  Co.,  4  Harringt.  389. 

=  Scott  V.  Willson,  3  N.  H.  321 ;  Adams  o.  Pease,  2  Conn.  481 ;  Berry  v. 
Carle,  3  Me.  269 ;  Spring  v.  Eussell,  7  Me.  273 ;  French  v.  Camp,  18  Me.  433. 

^  Ehodes  v.  Otis,  33  Ala.  578. 

^  2  Washb.  Eeal  Prop.  632,  634  ;  Bardwell  v.  Ames,  22  Pick.  354,  as  to  the 
Connecticut  Eiver;  Lorman  v.  Benson,  8  Mich.  18,  as  to  Detroit  Eiver.  But 
see,  as  to  the  Mississippi,  M'Manus  o.  Carmichael,  3  Iowa,  1 ;  D.  8,  3,  17. 
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But  the  riparian  proprietor  holds,  in  the  first-mentioned 
case,  subject  to  the  use  of  tlie  stream  as  a  higliway  over  it, 
and  may  do  nothing  to  obstruct  such  use.^ 

But  if  lands  border  upon  what  are,  technically,  navigable 
streams,  the  tide  ebbing  and  flowing  therein,  and  the  public 
see  fit  to  stop  the  use  of  such  stream  as  a  highway,  such 
riparian  proprietors  have  no  better  right  for  compensa- 
tion for  such  appropriation  than  any  other  individuals  in 
the  community,  since  they  own  no  part  of  the  bed  of  the 
stream.^ 

13.  In  some  of  the  States  the  courts  have  been  inclined 
to  hold,  that  the  right  on  the  part  of  the  public  to  use  a 
stream  as  a  highway,  by  boats,  rafts,  and  the  like,  carries 
with  it  the  right  to  land  upon  the  bank  of  such  stream  as 
iQccasion  may  require,  or  to  secure  boats  to  the  trees  stand- 
ing on  the  bank,  and  for  like  uses.  Thus  in  Mississippi  the 
court,  in  speaking  of  the  right  of  the  navigator,  say,  that  in 
case  of  necessity  he  may  perhaps  use  the  bank,  or  trees 
growing  upon  it,  to  secure  his  boat  upon.^ 

The  extent  of  the  right  which  the  public  may  exercise  in 
the  banks  of  rivers,  in  connection  with  the  use  of  the  stream 
as  a  highway,  within  the  former  Territory  of  Louisiana, 
seems  to  be  somewhat  peculiar,  and  to  have  been  borrowed 
from  the  Spanish  legislation  to  which  it  once  was  subject. 
The  matter  is  considered  in  the  case  of  O'Fallon  v.  Daggett, 
wherein  M'Girk,  J.  cites  the  language  of  the  Partidas,  sub- 
ject to  which  the  grants  along  the  Mississippi  were  made  by 
the  Spanish  crown,  that  "  rivers,  ports,  and  public  roads 
belong  to  all  men  in  common,  so  that  strangers  coming  from 
foreign  countries  may  make  use  of  them  in  the  same  manner 


1  Cox  V.  State,  3  Blackf.  193;  Gavit  v.  Chambers,  3  Ohio,  495;  People  v. 
St.  Louis,  5  Gilm.  351 ;  Morgan  v.  King,  30  Barb.  9. 

2  Bailey  v.  Phila.  "W.  &  B.  R.  R.  Co.,  4  Harringt.  389. 

^  Morgan  v.  Reading,  3  Smedes  &  M.  366,  407.     See  also  Lewis  v.  Keeling, 
1  Jones  (Law),  299.    Bat  see  Blundell  v.  Catterall,  5  Barnew.  &  Aid.  268,  per 
y,  J. ;  Inst.  2,  1,  4. 

34* 
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as  the  inhabitants  of  the  place  where  they  are  might  do  ; 
and  though  the  dominion  or  property  of  banks  of  rivers 
belongs  to  the  owner  of  the  adjoining  estate,  nevertheless 
every  man  inay  make  use  of  them  to  fasten  his  vessel  to  the 
trees  that  grow  thereon,  or  to  refit  his  vessel,  or  to  put  his 
sails  or  merchandise  there.  So  fishermen  may  put  and  ex- 
pose their  fish  for  sale  there,  and  dry  their  nets,  or  make 
use  of  the  banks  for  all  like  purposes  which  appertain  to  the 
art  or  trade  by  which  they  live."  The  court  accordingly 
recognize  these  rights,  but  restrict  them,  in  the  case  of  the 
navigator,  to  cases  where,  in  the  actual  prosecution  of  a 
voyage,  his  vessel  needs  repairs  to  enable  her  to  proceed,  but 
leaving  the  bank,  if  private  property,  as  soon  as  practicable. 
The  right  must  be  limited  to  cases  of  emergency,  and  not 
extended  to  cases  of  mere  convenience.  The  navigator  can-' 
not  obstruct  the  owner's  enjoyment  of  his  land  upon  the 
bank  beyond  the  reasonable  limits  of  necessity  imposed  on 
him  at  the  time.^ 

14.  In  Pennsylvania,  upon  the  ground  that  the  Alleghany 
is  a  public  river  for  the  transit  of  timber,  it  was  held  that 
any  one  wishing  to  make  up  a  raft  to  be  run  upon  the 
stream  had  a  right  to  make  use  of  an  eddy  in  the  stream 
for  that  purpose  for  a  reasonable  time,  to  the  exclusion  of 
another,  if  he  was  the  first  occupant  thereof,  while  its  pools, 
bars,  inlets,  and  fastening-places  are  open  and  free  for  the 
use  of  every  one  while  using  it,  consistently  with  the  same 
right  being  enjoyed  by  every  one  else.^ 

15.  So,  the  Ohio  having  been  declared  by  that  State  a 
public  stream  or  highway  for  the  passage  of  boats  and  rafts, 
it  has  been  held  that  it  carried  with  it  the  right  to  moor  boats 
and  other  craft  at  "  the  well-known  landings  and  wharves  on 
the  stream  "  ;  and  that  one  who  "  moors  his  craft  at  an  ac- 
customed landing  must  be  careful  to  leave  sufficient  room 


1  O'Fallon  v.  Daggett,  4  Mo.  343.     See  4  Hall,  Law  Journ.  550  ;  post,  sect. 
12,  pi.  13. 
^  Dalrymple  i).  Mead,  1  Grant.  Cas.  197. 
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for  the  passer-by On  the  other  hand,  the  vessel  in 

motion  must,  if  possible,  steer  clear  of,  and  avoid,  the  one 
moored  or  at  anclior."  ^ 

It  will  be  perceived  that  neither  of  these  cases  goes  the 
length  of  the  case  cited  from  Missouri,  as  to  landing  at  any 
point  the  boatman  might  see  fit  along  the  bank  of  a  naviga- 
ble stream.  Nor  do  they  state  how  the  places  indicated  be- 
came "  well-known  "  or  "  accustomed  "  "  landings." 

That  the  public  may  acquire  a  right  to  use  such  "  land- 
ings "  by  dedication  on  the  part  of  the  owner  of  the  soil, 
and  may  thereby  acquire  an  easement  in  an  individual  own- 
er's land,  is  now  well  settled,  as  has  been  heretofore  shown. 
It  was  so  held  in  Godfrey  v.  City  of  Alton,  in  respect  to  the 
landing-place  at  that  city  upon  the  banks  of  the  Mississippi.^ 

But  the  right,  for  instance,  to  raft  logs  in  a  stream  does 
not  involve  the  right  of  booming  them  upon  private  property 
for  safe  keeping  and  storage.^ 

16.  In  regard  to  the  right  to  land  at  other  points  upon 
the  banks  of  a  navigable  stream  than  those  which  have  in 
some  way  become  public  landings,  the  law  would  seem  to 
confine  it  to  cases  of  necessity,  where,  in  the  proper  exercise 
of  the  right  of  passage  upon  the  stream  of  water,  it  becomes 
unavoidable  that  one  should  make  use  of  the  bank  for  land- 
ing upon,  or  fastening  his  craft  to,  in  the  prosecution  of  his 
passage. 

Thus  in  Maine  it  has  been  held  that,  if  necessary  in 
driving  logs  upon  one  of  these  streams  for  one  to  go  upon 
its  bank  in  order  to  remove  a  log  resting  upon  or  against 
such  bank,  he  would  have  a  right  so  to  do.  But  he  would 
not  have  a  right  to  use  such  bank  for  towing  logs  along 
the  stream.* 


1  Baker  v.  Lewis,  33  Penn.'  St.  301. 

2  Godfrey  v.  City  of  Alton,  12  111.  29 ;  ante,  chap.  1,  sect.  5. 
°  Lorman  v.  Benson,  8  Mich.  33. 

*  Treat  v.  Lord,  42  Me.  552 ;  Ball  v.  Herbert,  3  T.  R.  253,  260.     See  also 
Lewis  V.  Keeling,  1  Jones  (Law),  299 ;  Regina  v.  Cluworth,  6  Mod.  163. 
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17.  The  doctrine  of  dedication  of  property  to  piiblic  use, 
so  far  as  it  partakes  of  tlie  nature  of  a  grant,  forms  an 
exception  to  an  almost  universal  rule,  that  a  riglit  by 
grant  or  prescription  can  only  be  acquired  by  some  per- 
son in  existence  who  may  be  a  grantee  and  grantor  in 
a  deed.  No  case  can  be  found  in  the  English  books  where 
a  grant  has  enured  to  the  personal  use  of  all  mankind. 
The  public  cannot,  therefore,  claim  an  easement  by  pre- 
scription, though  corpoi'ations  and  individual  inhabitants 
of  towns  may.^ 

The  doctrine  of  dedication,  moreover,  applies  generally 
to  rights  like  those  of  public  streets  and  highways,  open 
commons  or  squares,  landing-places  upon  navigable  streams, 
and  the  like.  And  though  in  one  case  it  was  held  that 
a  spring  of  water  might  be  reserved  for  public  use  in  lay- 
ing out  a  village  or  city,  it  may  be  regarded  rather  as  a 
customary  right  of  the  residents  of  a  particular  locality, 
than  as  a  public  right  like  that  of  passing  along  a  high- 
way or  navigating  a  public  stream.^ 

18.  In  the  first  place,  there  is  no  common-law  right 
to  make  use  of  the  banks  of  a  stream  in  navigating  it.^ 
Nor  is  there  a  general  custom  for  persons  navigating  such 
stream  to  deposit  goods  on  the  banks  thereof.*  And  even 
if  such  a  right  is  exercised  by  individuals,  upon  one  or 
more  places  upon  the  bank  of  such  stream,  it  does  not  give 
the  public  a  right  to  do  the  same,  against  the  consent  of 
the  owner.^ 

It  seems  that  such  right  of  landing  upon  the  estate  of 

1  Cincinnati  v.  Wiiite,  6  Peters,  436  ;  Pearsall  v.  Post,  20  Wend.  Ill ;  Curtis 
V.  Kcesler,  14  Barb.  511.     See  ante,  eliap.  1,  sect.  5. 

2  M'Connell  ».  Lexington,  12  Wheat.  582.  See  Cincinnati  ».  White,  supra. 
See  ante,  chap.  1,  sect.  5. 

"  Ball  V.  Herbert,  3  T.  R.  253,  260.  See  Blundell  v.  Catterall,  5  Barnew.  & 
Aid.  268 ;  3  Kent,  Comm.  417,  note;  Bicliel  v.  Polk,  5  Hai-ringt.  325. 

*  Chambers  v.  Furry,  1  Yeates,  167. 

s  Bethune  v.  Turner,  1  Me.  Ill  ;  Blundell  o.  Catterall,  5  Barnew.  &  Aid. 
253,  268. 
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another  may  be  acquired  by  the  public  as  an  easement, 
for  the  purposes  of  a  passage.^ 

19.  What  may  be  claimed  as  a  public  easement  by  way 
of  dedication  was  elaborately  considered  by  the  court  of 
New  York  in  Pearsall  v.  Post,  already  referred  to.  The 
question  in  that  case  was,  whether  a  public  landing-place 
upon  the  bank  of  waters  navigable  at  common  law,  it 
being  in  that  case  the  shore  of  Long  Island,  could  be 
claimed  as  a  matter  of  right  for  all  the  citizens.  It  will 
be  observed,  the  claim  is  not  set  up  as  a  right  necessary 
to  the  prosecution  of  a  continuous  passage  by  water,  nor 
as  being  part  of  a  highway  over  which  the  public  passed 
to  reach  other  localities,  to  which  such  way  led.  The  court 
reviews,  at  considerable  length,  the  doctrine  of  the  English, 
Scotch,  and  American  cases,  wherein  it  is  clearly  main- 
tained that  the  right  of  streets,  highways,  and  public  pas- 
sages may  be  gained  to  the  public  by  dedication.  But 
they  deny  that  any  English  case  warrants  a  claim,  by  dedi- 
cation, to  anything  more  than  the  use  of  a  passage-way,  or 
of  a  public  square  and  the  like,  or  recognizes  any  existing 
right  in  the  public,  irrespective  of  living  within  the  limits  of 
some  particular  corporation,  to  enjoy  the  use  of  the  soil 
of  another.  They  refer  to  Waters  v.  Lilley^  as  sustaining 
these  views  of  the  court,  and  criticise  the  language  of  the 
court  in  Coolidge  v.  Learned  ^  that  the  right  there  claimed, 
that  the  locus  in  quo  was  a  public  landing-place  which 
every  citizen  of  the  Commonwealth  had  a  right  to  use,  "  is 
a  prescriptive  right,  and  as  such  is  well  pleaded,"  as  being 
inconsistent  with  the  idea  of  a  prescription  which  implies 
somebody  to  be  grantees,  as  well  as  somebody  to  grant, 
which  that  indefinite  thing  the  public  could  not  be. 

The  right  claimed  in  Pearsall  v.  Post  was  that  of  land- 
ing upon   the   plaintiff's   premises,   occupying  them   as   a 

1  Chambers  v.  Puny,  1  Yeates,  167  ;  Cooper  v.  Smith,  9  Serg.  &  E.  26,  33. 

2  Waters  v.  Lilley,  4  Pick.  145. 

2  Coolidge  V.  Learned,  8  Pick.  504. 
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place  of  deposit  of  articles  in  transit,  which  the  public  had 
been  accustomed  to  do  for  more  than  twenty  years.  The 
right  was  denied  both  in  the  Supreme  Court  and,  upon 
revision,  by  the  Court  of  Errors  of  New  York,  who  held 
that  the  doctrine  of  dedication  could  not  be  carried  beyond 
using  it  for  purposes  like  those  of  public  squares,  markets, 
highways,  and  promenades,  excluding  the  right  of  individu- 
als to  occupy  the  land  of  another  for  private  use.^ 

And  it  may  be  incidentally  remarked,  that  the  mere 
leaving  an  open  space  between  one's  house  and  the  line 
of  the  street  or  highway,  is  not  a  dedication  of  the  same 
to  the  public.^ 

20.  It  was  held  that  if  a  man  were  to  construct  a  chan- 
nel through  his  own  land,  whereby  the  water  of  a  navigable 
stream  is  made  to  flow  through  the  same,  he  might  be  com- 
pelled to  stop  the  same  as  being  a  public  nuisance,  and  if 
he  stopped  or  obstructed  the  use  of  the  stream  as  a  high- 
way, the  public  might  use  his  new  channel  in  the  same 
manner  as  they  had  done  the  original  stream.  But  it 
would  not  give  them  that  right,  if  the  obstruction  to  the 
use  of  the  stream  was  caused  by  another,  and  not  by  the 
owner  of  the  land  through  which  the  artificial  channel  was 
constructed.^ 

But  if  the  public  use  such  artificial  channel  for  twenty 
years  for  purposes  of  navigation,  they  acquire  a  right  to  the 
same  by  the  way  of  dedication.* 

21.  In  one  respect,  a  public  company,  incorporated  with 
authority  to  erect  a  dam  across  a  public  stream,  would  not 
have,  in  respect  to  such  dam,  as  broad  rights  as  a  riparian 
proprietor  who  should  have  erected  the  same  dam  for  his 
own  purposes.     In  the  latter  case,  if  in  the  ordinary  state 

1  Pearsall  v.  Post,  20  Wend.  Ill  ;  22  Wend.  425.  See  Cortelyou  ».  Van 
Brandt,  2  Johns.  357. 

2  Biddle  v.  Ash,  2  Ashm.  211,  220. 

8  Dwinel  v.  Barnard,  28  Me.  554,  562;  Dwinel  v.  Veazie,  44  Me.  167. 
*  Delaney  v.  Boston,  2  Harringt.  489. 
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of  the  stream,  the  water  raised  by  the  dam  did  not  set  back 
on  to  the  proprietor's  land  above,  the  dam-owner  would  not 
be  responsible  if,  at  times,  the  swell  in  the  stream  over- 
flowed the  same ;  whereas,  if  it  were  done  by  a  dam  erected 
by  such  company,  they  would  be  responsible  for  the  dam- 
ages thereby  occasioned.^ 


SECTION   X. 

OF  EIGHTS  IN  WATER  BY   CUSTOM. 

1.  Custom  as  distinguished  from  dedication. 

2.  Does  not  extend  to  taking  the  profits  of  land. 

3.  What  may  be  acquired  by  custom. 

4.  One  may  claim  a  right  by  custom,  another  by  prescription. 

5.  Easement  of  bathing  in  another's  stream. 

6.  How  such  easement  or  custom  may  be  defeated. 

1.  What  has  been  said  of  the  distinction  there  is  between 
a  dedication  and  prescription  leads  to  a  consideration  of 
those  easements  which  belong  to  the  inhabitants  of  certain 
localities,  as  distinguished  from  a  dedication,  in  the  proper 
sense  of  the  term.  Such  of  these  easements,  however,  only 
as  relate  to  the  use  and  enjoyment  of  water  will  now  be 
considered.  Where  easements  of  this  character  belong  to 
such  inhabitants,  not  personally,  nor  by  reason  of  holding 
any  particular  estate  to  which  the  same  has  attached  as  a 
particular  easement, ,  they  are  said  to  exist  by  custom.  In 
technical  accuracy,  they  are  not,  indeed,  easements,  but  are 
sufficiently  like  them  to  be  treated  of  under  that  general 
character. 

2.  Nothing  can  be  claimed  in  this  right,  which  partakes 
of  the  profits  or  productions  of  the  land  in  which  it  is 
claimed.  Thus  one  may  claim  a  right  by  custom  to  take 
water  from  a  stream  in  another's  land  for  culinary  or  do- 

1  Monongahela  Navigation  Co.  «.  Coon,  6  Penn.  St.  379. 
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mestic  purposes.  But  he  cannot,  under  such  custom,  claim 
a  right  to  catch  and  carry  away  fish  in  the  stream.^ 

3.  Mr.  Woolrych  thus  states  the  law  upon  this  subject : 
"  Inhabitants  or  particular  persons  residing  in  certain  vills 
may  also  have  a  right  to  water  their  cattle  in  rivers  at 
spots  where  they  have  had  an  immemorial  usage  so  to  do, 
and  there  may  be  other  customs  and  prescriptions  to  use 
water  in  various  ways."^ 

In  Race  v.  Wood  the  claim  set  up,  and  sustained  by  the 
court,  was  an  immemorial  custom  in  the  township  of  H. 
for  all  the  inhabitants  for  the  time  being  in  the  said  town- 
ship to  have  the  liberty  and  privilege  to  have  and  take  wa- 
ter from  a  certain  well  or  spring  of  water  in  a  certain  close, 
and  to  carry  the  same  to  their  own  houses  to  be  used  and 
consumed  therein  for  domestic  purposes.  The  same  would 
have  been  the  law  had  it  been  a  running  stream  of  water. 
And  a  claim  of  a  right  to  take  water  does  not  come  within 
the  principle  of  claiming  a  right  to  take  sand  or  gravel, 
grass,  turves,  or  any  profit  d  prendre.^ 

Lord  Campbell,  in  giving  the  opinion  in  Race  v.  Wood, 
cites  an  early  analogous  case  from  the  Year  Book,*  in  which 
such  a  right  is  spoken  of  as  a  prescription,  though,  as  he 
remarks,  "  There  is  no  prescription  stated  in  a  que  estate." 
And  there  are  other  authorities  for  holding  that  "  prescrip- 
tion applies  only  to  incorporeal  hereditaments  ;  a«id  whether 
the  right  claimed  be  considered  as  strictly  a  custom  or  pre- 
scription, the  principle  is  the  same.  The  only  material  dis- 
tinction between  them  is,  that  one  is  local  and  the  other 
personal  in  its  nature."^ 


"■  Bland  V.  Lipscombe,  4  Ellis  &  B.  714,  note ;  Grimstead  v.  Marlowe,  4 
T.  R.  717  ;    ante,  chap.  1,  sect.  4,  pi.  15  -  19. 

2  Woolr.  "Waters,  3.     See  more  fully  as  to  custom  ante,  chap.  1,  sect.  4. 

8  Race  V.  Wood,  4  Ellis  &  B.  702;  "Weekly  v.  "Wildraan,  1  Ld.  Raym.  407  ; 
Manning  v.  "Wasdale,  5  Adolph.  &  E.  758. 

«  15-Edw.  IV.,  fol.  29  A,  pi.  7. 

^  Cortelyou  ».  Van  Brundt,  2  Johns.  357;  Pearsall  ».  Post,  20  "Wend.  111,119. 
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4.  The  purpose  of  the  above  citation  is  rather  to  show 
what  a  custom  is  like  iu  its  nature,  than  as  illustrating  or 
limiting  the  extent  of  its  application.  Nor  is  there  any  in- 
compatibility in  the  same  easement  being  enjoyed  by  differ- 
ent individuals  in  different  rights,  one  claiming  it  by  cus- 
tom, another  by  reason  of  holding  a  particular  estate  to 
which  it  has  become  attached.^ 

5.  Among  the  easements  in  water  known  to  the  common 
law,  which  may  be  mentioned,  is  that  of  bathing  in  ponds 
or  streams  in  another's  land.  Such  an  easement  may 
be  acquired  by  prescription  or  exist  by  custom.  But  the 
right  does  not,  as  a  natural  one,  belong  to  the  public,  even 
to  bathe  in  the  sea,  if  to  do  so  the  persons  using  it  must  pass 
over  the  land  of  another.  The  latter  question  was  very 
elaborately  considered  in  Blundell  v.  Catterall,^  where  the 
language  of  Br  acton,  borrowed  from  Justinian,  favoring 
such  a  claim  as  of  right,  is  criticised  and  restricted  as  being 
at  variance  with  the  principles  of  the  common  law.  And 
if  it  is  a  right  which  may  not  be  exercised  by  passing 
over  the  land  of  another  bordering  upon  the  sea,  much  less 
may  it  be  done  in  streams  whose  banks  and  beds  are  private 
property.^ 

6.  But  such  an  easement  or  custom  would  be  subject  to 
be  discontinued  or  destroyed  by  the  erection  of  dwelling- 
houses  in  the  vicinity  of  such  bathing-place,  which  should 
render  it  indecent  to  bathe  there  in  public* 

1  Kent  ».  Waite,  10  Pick.  138. 

2  Blundell  v.  Catterall,  5  Barnew.  &  Aid.  268  ;  Bract,  fo.  8. 

'  Woolr.  Waters,  2,  6,  10.     See  the  case  of  the  Westminster  hoys  bathing  in 
the  Thames  by  immemorial  custom  at  Millbank.     2  Campb.  89. 
'  Kex  V.  Cremden,  2  Campb.  89. 
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SECTION    XI. 

OF  EIGHTS   OF  FISHERY. 

1.  Of  rights  to  fish  in  the  sea  and  tide-waters. 

2.  Right  of  soil  carries  right  to  fish  in  streams  not  navigable. 

3.  Easements  of  right  to  fish,  how  gained. 

4.  Exclusive  right  of  fishery  in  tide-waters,  how  gained. 
6.  To  gain  it,  the  enjoyment  must  be  exclusive. 

6.  No  prescription  to  fish  in  the  sea  by  a  que  estate. 

7.  How  far  one  may  have  a  several  fishery  independent  of  soil. 

8.  The  owner  of  several  fishery  may  grant  it  alone. 

9.  What  rights  of  fishery  the  owner  of  the  soil  may  grant. 

10.  Three  classes  of  fisheries  defined. 

11.  Easements  only  in  such  as  are  subjects  of  private  property. 

12.  Fisheries  regulated  by  State  statutes. 

13.  Rights  to  fish  subject  to  public  right  of  passage. 

1.  Another  easement,  connected  of  course  with  the  pres- 
ence of  water,  is  that  of  a  right  to  take  fish.  To  distinguish 
between  what  would  be  an  easement  in  this  respect,  and 
what  a  man  may  enjoy  at  common  law,  or  as  the  owner  of 
the  estate  within  which  the  right  is  exercised,  it  may  be 
premised  that  a  right  to  take  fish,  including  shell-fish,  in 
the  sea  and  the  arms  and  bays  thereof,  and  in  rivers  where 
the  tide  ebbs  and  flows,  below  high-water  mark,  is  common 
to  all  citizens,  unless  restrained  by  some  act  on  the  part  of 
the  government  or  State  having  sovereignty  over  the  same, 
though  this  does  not  extend  to  a  right  to  land  fish,  when 
taken  or  while  taking  them,  upon  the  soil  of  a  riparian  pro- 
prietor above  high-water  mark.^ 

1  2  Dane,  Abr.  689,  690,  69-3;  Mass.  Ordinance,  1041  ;  Col.  Laws,  c.  63; 
Warren  v.  Matthews,  1  Salk.  357  ;  s.  c,  6  Mod.  73 ;  Carter  v.  Murcot,  4  Burr. 
2164;  Hargr.  Law  Tracts,  11 ;  Word  v.  Creswell,  Willes,  265  ;  Parker  v.  Cut- 
ler Mill-Dam  Co.,  20  Me.  353,  357 ;  Melvin  v.  Whiting,  7  Pick.  79 ;  Collins 
V.  Benbury,  5  Ired.  118;  Delaware,  &c.  R.  E.  v.  Stump,  8  Gill  &  J.  479,  510  ; 
Woolr.  Waters,  60 ;  Coolidge  v.  Williams,  4  Mass.  140 ;  Lay  r>.  King,  5  Day, 
72 ;  Bickel  v.  Polk,  5  Harringt.  325 ;  Moulton  v.  Libbey,  37  Me.  485 ;  Weston 
u.  Sampson,  8  Cush.  347,  351.  The  ordinance  of  1641  extends  the  right  of 
fishing  to  "  great  ponds  "  of  ten  acres  or  more,  in  the  same  manner  as  in  bays, 
coves,  &c.     Colony  Laws,  c.  63. 
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2.  But  at  common  law  a  right  to  take  fish  belongs  so 
essentially  to  the  right  of  soil  in  streams  where  the  tide 
does  not  ebb  and  flow,  that  if  the  riparian  proprietor  owns 
upon  both  sides  the  stream,  no  one  but  himself  may  come 
■within  the  limits  of  his  land  and  take  fish  there.  And  the 
same  rule  applies  so  far  as  his  land  extends,  to  wit,  to  the 
thread  of  the  stream,  where  he  owns  upon  one  side  only. 
Within  these  limits,  by  the  common  law,  his  right  of  fishery 
is  sole  and  exclusive.^ 

3.  But  not  only  may  this  common  right  in  all  the  citizens 
be  superseded  by  an  exclusive  right  in  individuals  to  fish 
within  certain  limits,  but  the  right  of  fishery  incident  to 
the  ownership  of  the  soil  of  a  river  may  be  granted  to 
another  by  the  owner  thereof,  while  retaining  the  soil  and 
freehold  of  the  premises,  either  to  be  enjoyed  in  common 
with  himself,  or  to  be  exclusively  enjoyed  by  such  grantee 
as  a  separate  incorporeal  hereditament.  And  it  is  but  re- 
peating a  familiar  principle,  that  such  rights  may  be  acquired 
by  prescriptive  user  and  enjoyment  to  the  same  extent  as 
by  grant.  It  will  be  understood,  unless  otherwise  explained, 
that  the  rights  here  spoken  of  are  such  as  exist  at  common 
law,  independent  of  any  local  laws  or  usages  of  the  several 
States  in  this  country.^ 

Thus,  in  speaking  of  the  owner  of  the  land  upon  both 
sides  of  a  stream  having  a  presumptive  right  of  fishing 
therein.  Lord  Hale  remarks :  "  But  special  usage  may  alter 
that  common  presumption,  for  one  man  may  have  the  river, 
and  others  tlie  soil  adjacent,  or  one  man  may  have  the  river 
and  soil  thereof,  and  another  the  free  or  several  fishing  in 
that  river."  ^ 

1  Case  of  Baune  Fishery,  Davies,  152,  155;  Hargr.  Law  Tracts,  5  ;  Bract, 
fol.  207 ;  Woolr.  Waters,  87 ;  Chalker  ».  Dickinson,  1  Conn.  382 ;  Waters 
V.  Lilley,  4  Pick.  145;  Ingram  v.  Threadgill,  3  Dev.  59;  Commonwealth  v. 
Chapin,  5  Pick.  199;  Hooker  r.  Cummings,  20  Johns.  90;  M'Farlin  u.  Essex 
Co.,  10  Cash.  304  ;  2  Fourne),  Traite'  du  Voisinage,  §  212. 

2  Woolr.  Waters,  89  ;  per  Yates,  J.,  Carter  v.  Murcot,  4  Burr.  2165. 
8  Hargr.  Law  Tracts,  5. 
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4.  So  in  speaking  of  the  right  of  all  citizens  to  fish  in  the 
sea  and  creeks  and  arms  thereof,  "  as  a  public  common 
of  piscary,"  he  says  that  they  "  may  not,  without  injury  to 
their  right,  be  restrained  of  it,  unless  in  such  places,  creeks, 
or  navigable  rivers,  where  either  the  king  or  some  particular 
subject  hath  gained  a  propriety,  exclusive  of  that  common 
liberty."  ^ 

He  then  states  how  an  individual  may  acquire  the  right 
to  fish  in  a  creek  or  navigable  river  to  the  exclusion  of  the 
public  :  1st,  by  the  king's  grant,  and  2d,  by  custom  or  pre- 
scription. "  And  I  think  it  very  clear  that  the  subject  may, 
by  custom  and  usage  or  prescription,  have  the  true  propri- 
ety and  interest  of  many  of  these  several  maritime  inter- 
ests  A  subject  may,  by  prescription,  have  the  inter- 
est of  fishing  in  the  arm  of  the  sea,  in  a  creek  or  port  of  the 
sea,  or  in  a  certain  precinct  or  extent,  lying  within  the  sea, 
and  these  not  only  free  fishing,  but  several  fishing."  The 
meaning  of  which  terms  will  be  more  fully  explained.^ 

5.  But  there  must  be  something  more  than  a  mere  en- 
joyment by  the  person  claiming  such  exclusive  right  of 
fishing  in  order  to  acquire  it ;  for  he  has  the  right  origi- 
nally, in  common  with  all  the  citizens,  and  the  exercis- 
ing of  such  a  right  by  one  is  in  no  sense  adverse  to,  or 
exclusive  of,  that  of  another,  whenever  he  shall  see  fit  to 
exercise  it.  Thus  in  the  case  of  Carter  v.  Murcot,  cited 
above.  Lord  Mansfield  says,  when  speaking  of  an  exclusive 
right  to  fish  in  a  navigable  river  :  "  If  he  can  show  a  right 
by  prescription,  he  may  then  exercise  an  exclusive  right, 
though  the  presumption  is  against  him,  unless  he  can  prove 
such  a  prescriptive  right."  ^ 

This  matter  is  treated  of  by  the  court  of  Connecticut  in 


^  Hargr.  Law  Tracts,  1 1 . 

2  Woolr.  Waters,  60 ;  2  Dane,  Abr.  690 ;  Mayor  of  Orford  v.  Richardson,  4 
T.  R.  437,  439  ;  Carter  v.  Murcot,  4  Burr.  2164 ;  Day  v.  Day,  4  Md.  262,  270  ; 
Gould  V.  James,  6  Cow.  369,  376. 

^  See  Anon,  1  Mod.  105,  per  Lord  Hale. 
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Chalker  v.  Dickinson,  where  the  plaintiff  claimed  an  exclu- 
sive right  to  fish  in  a  part  of  Connecticut  River  in  which 
the  tide  ebbed  and  flowed.  By  the  common  law  no  right 
could  be  acquired  by  use,  possession,  and  occupation,  unless 
it  had  been  from  time  immemorial,  and  this  is  called  a  right 
by  prescription.  "  The  general  rule  is,  that  certain  rights 
may  be  acquired  against  individuals  by  fifteen  years'  un- 
interrupted possession  and  use,  unanswered  and  unex- 
plained  But  the   case   under  consideration  is  of 

a  very  different  description.  The  fishery  in  Connecticut 
River,  below  high-water  mark,  is  common  to  all  the  citizens. 
The  use  and  possession  of  the  plaintiffs  was  lawful,  and  the 
mere  lawful  exercise  of  a  common  right  for  fifteen  years, 
has  never  been  considered  as  conferring  an  exclusive  right. 
This  case,  therefore,  does  not  compare  with  the  cases  where 
a  right  is  acquired  by  uninterrupted  use  and  possession. 
Further,  it  does  not  appear  that  the  plaintiffs  were  the  sole 

possessors  and  occupiers  of  this  fishery The  public 

may  grant  an  exclusive  right  of  fishery  in  a  navigable 
river,  and  if  it  may  be  granted,  it  may  be  prescribed  for. 
Such  a  right  shall  never  be  presumed,  but  the  contrary. 
It  is,  however,  capable  of  being  proved."  ^     , 

So  in  Delaware,  &c.  Railroad  v.  Stump,  the  court  of  Mary- 
land, while  they  recognize  the  right  of  one  citizen  to  an 
exclusive  fishery  in  a  public,  navigable  river  acquired  by 
long  enjoyment,  insist  that  it  is  not  the  mere  enjoyment, 
but  the  enjoyment  by  such  claimant  must  be  to  the  exclu- 
sion of  all  others,  — "  long  exclusive  possession  and  use,"  to 
give  the  right.^ 

It  is  necessary  that  it  should  appear  that  all  other  persons 
have  been  kept  out  by  the  claimant  and  his  grantors,  from 


1  Chalker  ».  Dickinson,  1  Conn.  382-384;  Collins  v.  Benbury,  5  Ired.  118, 
124  ;  Gould  V.  James,  6  Cow.  369,  376. 

2  Delaware,  &c.  R.  R.  v.  Stump,  8  Gill  &  J.  479,  510. 
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fishing  in   any  manner  in   the   waters   to   which  he  lays 
claim.^ 

6.  But  a  prescription  of  a  right  to  fish  in  the  sea  gener- 
ally, by  reason  of  owning  a  certain  estate,  would  be  idle,  as 
it  is  a  right  which  belongs  to  all  citizens,  whether  owning 
lands  or  not.^ 

A  right  to  a  several  or  exclusive  fishery  in  a  part  of  the 
sea  or  a  navigable  river  will  be  regarded  as  an  incorporeal 
hereditament,  unless,  as  may  often  be  the  case,  there  may 
be  an  ownership  in  the  soil  over  whibh  it  is  claimed,  pre- 
sumed in  favor  of  the  claimant  of  the  fishery.^ 

7.  And  the  court  of  North  Carolina,  in  citing  the  case  of 
Somerset  v.  Foggwell,  add  :  "  But  the  right  of  several  fish- 
ery not  derived  by  special  grant  from  the  crown,  as  above, 
or  by  prescription,  which  supposes  a  grant,  cannot  exist  inde- 
pendently of  the  right  of  soil."  * 

The  same  doctrine  is  advanced  by  Blackstone.^  But  Har- 
grave^  controverts  the  doctrine,  and  says:  "Nor  do  we 
understand  why  a  several  piscary  sliould  not  exist  without 
the  soil  as  well  as  a  several  pasture  "  ;  while  the  point  is  left 
unsettled  in  Seymour  v.  Courtenay.'^ 

And  in  one  of  Hargrave's  notes  it  is  said  :  "  The  truth  is, 
that  the  authorities  on  this  subject  are  very  numerous,  and 
seem  contradictory,"  ^  the  question  being  whether  a  several 
fishery  and  the  soil  may  be  in  different  persons. 

Woolrych,  in  the  page  of  his  work  just  cited,  says  :  "  In- 
deed, so  far  from  a  several  fishery  being  necessarily  incident 


1  Collins  J).  Benbury,  5  Ired.  118,  124;  2   Sharsw.  Blackst.   Comm.  40;  3 
Kent,  Comm.  418. 

2  Ward  V.  Creswell,  Willes,  265. 

^  Somerset  v.  Foggwell,  5  Barnew.  &  C.  875. 

*  Collins  V.  Benbury,  5  Ired.  118,  126. 
^  2  Blackst.  Comm.  39. 

6  Co.  Litt.  122,  note,  181. 

'  Seymour  j;  Courtenay,  5  Burr.  2814.     See  Smith  v.  Kemp,  2  Salk.  637  and 
note. 

*  Co.  liitt.  4  b,  note  20.     See  Woolr.  Waters,  89. 
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to  the  soil,  it  should  seem  that  in  strictness  it  must  be 
separated  therefrom." 

The  doctrine  maintained  by  Hargrave  and  Coke,  that  it 
is  not  necessary  that  the  owner  of  a  several  fishery  should 
have  a  property  in  the  soil,  is  sustained  in  Melvin  v. 
Whiting.^ 

But  the  question  is  again  opened  in  M'Parlin  v.  Essex 
Co.,  by  Shaw,  C.  J.,  who  does  not  consider  it  settled  in  the 
case  of  Melvin  v.  Whiting,  as  he  regards  the  claim  set  up 
there  by  the  owner  of  the  several  fishery  to  have  been  con- 
nected with  a  particular  estate  upon  the  bank  of  the  stream.^ 

And  in  the  last-cited  case  the  point  was  not  taken  in  the 
hearing,  but  the  Chief  Justice  says  :  "  Whether  a  party  can 
prescribe  for  a  several  fishery  in  the  estate  of  another,  with- 
out alleging  some  estate  of  freehold,  is  an  important  ques- 
tion which  was  not  discussed  in  the  present  case.  As  a 
general  rule,  a  party  cannot  allege  a  custom  to  claim  an  in- 
terest or  profit  d  prendre  in  the  estate  of  another  without  a 

prescription  in  a  que  estate And  yet  we  believe  it 

has  sometimes  been  said  that  a  piscary  is  a  freehold  in  itself, 
in  which  there  is  no  occasion  to  show  to  what  freehold  it  is 
appendant."  ^ 

This  discussion,  it  will  be  perceived,  has  taken  rather  a 
wide  range,  and  is  somewhat  in  anticipation  of  the  doctrines 
contained  in  some  of  the  authorities  that  follow,  where  the 
distinction  between  the  case  of  a  piscary  and  ordinary  pre- 
scription of  profit  d  prendre,  above  alluded  to,  seems  to  be 
sustained. 

8.  The  right  to  take  fish  within  the  limits  of  one's  land 
bounding  upon  and  including  a  stream  not  navigable,  is 
considered  so  far  a  subject  of  distinct  property  or  ownership, 
that  it  may  be  granted,  and  will  pass  by  a  general  grant  of 


1  Melvin  v.  Whiting,  7  Pick.  80,  81  ;  s.  c,  13  Pick.  184. 

2  M'Farlin  v.  Essex  Co.,  10  Cush.  311. 

'  Ibid.  310,  in  which  he  refers  to  Davies,  155. 


416  THE   LAW   OF   EASEMENTS   AND   SEEVITUDES.         [Ch.  HI. 

the  land  itself,  unless  expressly  reserved ;  or,  as  seems  to 
be  settled  by  the  weight  of  authority,  it  may  be  granted 
as  a  separate  and  distinct  property  from  the  'freehold  of 
the  land,  or  the  land  may  be  granted  while  the  grantor 
reserves  the  fishery  to  himself.  Whether  the  grant  or  res- 
ervation shall  have  one  effect  or  another  depends,  of  course, 
upon  the  terms  in  which  it  is  expressed.  Thus  it  has  been 
held :  "  If  one  grants  to  another  aquam  suam,  the  piscary 
in  it  shall  pass  by  the  grant,  because  it  is  included  in  the 
word  aqua.  And  so  by  the  grant  of  a  piscary  the  soil  shall 
pass,"  though  Comyn  says,  "  By  the  grant  of  a  piscary  the 
soil  or  water  does  not  pass."  ^ 

Or,  as  stated  by  Coke,  in  which  he  is  sustained  by  the 
court  of  New  York,  "  If  a  man  grant  aquam  suam,  the  soil 
shall  not  pass,  but  the  piscary  within  the  water  passeth 
therewith."  ^ 

And  though  the  doctrine  has  been  questioned.  Lord  Coke 
maintains  that,  "  If  a  man  be  seized  of  a  river,  and  by  deed 
do  grant  separalem  piscariam  in  the  same,  and  maketh  livery 
of  seizin  secundum  formam  chartw,  the  soile  doth  not  pass, 
nor  the  water,  for  the  grantor  may  take  water  there,  and  if 
the  river  become  drie,  he  may  take  the  benefit  of  the  soile, 
for  there  passed  to  the  grantee  but  a  particular  right,  and 
the  livery  being  made  secundum  formam  chartce,  cannot 
enlarge  the  grant."  ^ 

9.  Woolrych,  adopting  the  language  of  another  writer 
upon  aquatic  rights,  Mr.  Shultes,  says  :  "  TJiat  property  in 
private  rivers  may  be  subjected  to  every  kind  of  restriction 
by  convention  and  agreement ;  a  man  may  grant  the  soil  for 

1  Throckmorton  v.  Tracy,  Plowd.  154  ;  Case  of  Baane  Fishery,  Davies,  150  ; 
Com.  Dig.  Grant,  E.  5. 

^  Co.  Litt.  4  b ;  Jackson  v.  Halstead,  5  Cow.  219  ;  Com.  Dig.  Grant,  E.  5  ; 
Somerset  v.  Eogwell,  5  Barnew.  &  C.  875. 

8  Co.  Litt.  4  b;  Ibid.  122;  Hargr.  note,  20.  See  Somerset  v.  Fogwell,  5 
Barnew.  &  C.  875.  See  Smith  ».  Kemp,  per  Holt,  J.,  Salk.  637  ;  Seymour  v. 
Courtenay,  5  Burr.  2816;  Woolr.  Waters,  89;  Melvin  v.  Whiting,  7  Pick.  81  ; 
s.  c,  13  Pick.  184. 
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the  purpose  of  erecting  a  weir  or  mill,  and  reserve  the  right 
to  fish  or  take  water.  He  might  yield  his  own  prerogative 
of  fishing,  on  the  other  hand,  and  so  confer  upon  his  grantee 
an  exclusive  or  several  fishing,  without  the  ownership  of  the 
soil,  or  he  might  grant  a  license  to  other  persons  to  fish  in 
common  with  himself."  And  he  himself  concludes :  "  The 
owner  of  a  territorial  fishery,  so  to  speak,  may  either  make 
a  grant  and  thereby  exclude  himself,  or  he  may  permit  anr 
other  to  enjoy  a  coextensive  or  limited  right  of  fishing  in 
his  own  water,  still  reserving  his  ownership."^ 

In  the  case  of  Cortelyou  v.  Van  Brundt,  Thompson,  J. 
says :  "A  right  to  fish  in  any  water  gives  no  power  of  the 
land."  2  He  refers  to  Ipswich  v.  Browne,  where  the  court 
say,  "  If  one  have  a  piscary  in  any  water,  he  has  no  power 
over  the  land  without  the  assent  of  the  tenants  of  the  free- 
hold.3 

10.  But  it  is  not  the  purpose  of  this  work  to  treat  of  the 
law  of  fisheries  in  all  its  bearings,  and  it  has  been  rather 
with  a  view  of  ascertaining  under  what  circumstances  a 
right  to  take  fish  in  another's  premises  may  be  the  subject 
of  a  grant  or  prescription,  and  so  come  within  the  category 
of  easements,  than  to  discuss  the  efiect  of  certain  forms  of 
grants  relating  to  the  same.  To  do  this,  a  brief  reference 
must  be  had  to  the  classification  of  fisheries  and  the  terms 
by  which  they  are  distinguished.  But  here,  again,  it  would 
be  impossible  to  reconcile  the  use  of  these  terms,  as  applied 
by  different  courts  and  writers,  especially  those  of  an  earlier 
day.  It  is  believed  that  it  will  be  sufficiently  accurate  to 
say  that  there  are  three  classes  of  fisheries,  viz.  several,  free, 
and  common.  The  first  is  such  as  a  man  has  in  his  own 
land,  where  the  ownership  of  the  soil  and  freehold  is  sepa- 
rate and  distinct  in  himself.  The  second  is  a  right  derived 
by  grant  from  one  having  a  several  fishery  in  connection 

1  Woolr.  Waters,  p.  89. 

2  Cortelyou  v.  Van  Brundt,  2  Johns.  357,  362. 
2  Ipswich  V.  Browne,  Sav.  14. 
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with  his  estate  in  the  land,  to  be  enjoyed  not  separately  and 
alone,  but  in  conjunction  with  the  grantor  himself.  It  is  in 
some  measure  like  a  fishery  in  common,  since  it  may  be  to 
be  shared  with  others  deriving  their  titles  thereto,  by  grant 
originally  derived  from  the  land-owner.  The  third  is  the 
right  which  all  citizens  have  to  fish  in  the  sea  and  navigable 
waters,  and  is  derived  by  no  grant  and  belongs  to  no  par- 
ticular estate.  It  would,  moreover,  seem,  from  what  has 
gone  before,  that  though  a  several  fishery  was  originally 
based  upon  the  ownership  of  land,  it  may  be  separated 
therefrom  by  grant  or  reservation,  and  forever  after  be  held 
and  pass  independent  of  the  ownership  of  the  land.  So  a 
free  fishery,  though  derived  from  the  ownership  of  the  land, 
may  be  enjoyed  independent  of  such  ownership.  Thus 
Lord  Mansfield  says :  "  We  agree  in  the  position  that,  in 
order  to  constitute  a  several  fishery,  it  is  requisite  that  the 
party  claiming  it  should  so  far  have  the  right  of  fishing, 
independent  of  all  others,  as  that  no  person  shall  have  a 
coextensive  right  with  him  in  the  subject  claimed ;  for 
where  any  person  has  any  such  coextensive  right,  there  it 
is  only  a  free  fishery."^ 

Lord  Coke  says :  "  A  man  may  prescribe  to  have  separa- 
lem  piscariam  in  such  a  water,  and  the  owner  of  the  soil 
shall  not  fish  there.  But  if  he  claim  to  have  communiam 
pischaricB  or  liberam  pischariam,  the  owner  of  the  soil  shall 
fish  there."  2 

And  the  court  in  Melvin  v.  Whiting  hold  that  the  views 
of  Lord  Coke  are  law  here,  and  that  a  free  fishery  is  not  a 
several  or  exclusive  one.^ 

It  is  moreover  said,  in  a  subsequent  report  of  the  same 
case,  that  a  free  fishery  and  a  several,  exclusive  fishery 
are  in  some  sense  inconsistent  as  titles  in  a  claim  of  right 
to  exercise  the  act  of  fishing  in  the  soil  of  another,  although 


1  Seymour  v.  Courtenay,  5  Burr.  2817.  ^  Qq_  Lj^t,  122  a. 

8  Melvin  v.  Whiting,  7  Pick.  80,  81. 


Sect.  11.]  EIGHTS  OF  FISHERY.  419 

there  is  nothing  in  the  way  of  the  same  person  setting  up 
and  relying  upon  both  or  either  at  his  election.  In  that  case 
it  was  held  that  one  might  prescribe  for  a  several  or  exclu- 
sive fishery  on  the  soil  of  another  situate  upon  the  Merri- 
mac  River,  above  tide-water,  by  showing  an  adverse,  unin- 
terrupted, and  exclusive  use  and  enjoyment  of  the  right  and 
privilege  claimed,  for  more  than  twenty  years,  and  an  ac- 
tion on  the  case  was  sustained  against  the  owner  of  the  soil 
for  interrupting  such  fishery.^ 

The  doctrine  of  Coke,  above  cited,  is  sustained  by  the 
court  of  Pennsylvania  in  Carson  v.  Blazer.  "  A  man  may 
prescribe   to   have  separalem  piscariam  in   such  a  water, 

and   the   owner  of  the  soil   shall  not  fish  there 

The  right  of  piscary  must  be  a  right  appurtenant  to  the 
soil  covered  with  water.  It  must  be  a  part  of  the  fee 
simple  of  that  soil,  and  must  be  supposed  to  have  been 
originally  granted  out  of  it  by  him  who  had  the  fee  simple. 

In  order  to  have  an  exclusive  fishery  in  a  river,  all 

that  was  necessary  was  that  the  party  seized  of  the  river 
should  by  his  deed  grant  separalem  piscariam  in  it."^ 

Woolrych^  examines  at  length  the  diiferent  senses  in 
which  courts  have  used  the  term  "  free  fishery,"  and  con- 
cludes "  that  to  consider  the  free  fishery  as  the  same  .with 
common  of  fishery  will  be  a  reasonable  as  well  as  a  legal 
conclusion."  But  he  admits  that  "  there  is  no  modern  de- 
cision which  can  warrant  us  in  uniting  them."  And  it  will 
be  sufficiently  accurate  for  the  purposes  of  this  work  to 
treat  a  common  fishery  as  one  open  to  all  the  citizens,  as 
in  the  sea,  though  a  free  fishery,  originally  derived  from  a 
private  grant,  may  be  shared  in  by  many  persons,  who,  as 
to  that  particular  fishery,  may  be  said  to  have  a  common 
fishery. 

1  Melvia  v.  Whiting,  13  Pick.  184,  But  see  MTarlin  v.  Essex  Co.,  10  Gush. 
304,  for  comments  upon  the  case. 

^  Carson  v.  Blazer,  2  Binn.  475,  489. 

8  Woolr.  Waters,  97,  101 ;  per  Burrough  and  Dallas,  JJ.,  in  Bennett  v. 
Costar,  8  Taunt.  183. 
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11.  But  whether  called  several,  free,  or  common,  it  is 
only  of  fisheries  which  may  be  the  subject  of  private  prop- 
erty that  easements  can  be  predicated,  and  to  such  only 
it  is  intended  to  refer. 

If  the  right  is  a  part  of  and  incident  to  the  ownership  of 
the  soil,  it  cannot  be  regarded  as  an  easement  in  such  soU. 
But  if  the  right  in  an  individual  in  severalty,  or  to  be  shared 
with  others,  be  to  take  fish  within  another's  freehold,  it  is 
an  easement,  and  may  be  acquired  by  grant  from  the  owner 
thereof,  or  by  such  a  user  as  is  evidence  of  such  a  grant 
under  the  name  of  a  prescription,  and  it  may  be  to  the  en- 
tire exclusion  of  the  owner  of  the  soil  from  all  right  to  share 
in  the  fishery.  But  it  must  be  shown  to  have  been  an 
actual  and  exclusive  possession  of  the  fishery,  adverse  to  the 
right  of  the  riparian  proprietor,  uninterrupted  and  con- 
tinued at  least  twenty  years.^ 

And  where  one  has  a  several  fishery,  he  has  a  property  in 
the  fish,  and  may  maintain  trespass  for  taking  them.^ 

12.  It  will  be  observed  that  the  rights  of  fishery  thus  far 
discussed  have  been  such  as  are  recognized  by  the  common 
law.  But  these  are  in  many  cases  modified  by  local  stat- 
utes. Thus  in  several  of  the  States  many  rivers,  in  respect 
to  their  fisheries,  are  regarded  as  navigable  streams,  and  the 
fisheries  therein  are  common,  though  there  be  no  ebb  or 
flow  of  tide  therein.  Such  is  the  case  with  the  Susquehanna 
in  Pennsylvania,^  and  the  other  large  rivers  in  the  State,* 
and  the  owners  of  the  banks  have  not  an  exclusive  right  to 
fish  in  the  stream  opposite  to  the  same. 

The  same  doctrine  prevails  in  North  Carolina  as  to  rivers 
declared  navigable  by  act  of  the  legislature.     But  in  those 


'  Melvin  ?).  Whiting,  13  Pick.  184;  MTarliu  w.  Essex  Co.,  10  Gush.  304; 
"Woolr.  Waters,  105. 

^  Collins  V.  Benbury,  5  Ired.  118;  Smith  v.  Kemp,  2  Salk.  637;  Holford  </. 
Bailey,  13  Q.  B.,  Am.  ed.,  426  and  n. 

2  Carson  v.  Blazer,  2  Binn.  475. 

*  2  Sharsw.  Blackst.  Comm.  40,  note 
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parts  of  the  same  rivers  which  are  above  the  point  of  their 
being  actually  navigable,  as  well  as  in  streams  not  navigable, 
the  doctrine  of  the  common  law  as  to  fisheries  prevails.^ 

So  also  is  the  law  in  South  Carolina  in  respect  to  rivers 
actually  navigable,  though  not  declared  so  by  statute.^ 

So  in  Massachusetts  and  Maine,  the  legislature  has  the 
power  to  regulate  the  fisheries,  and,  in  numerous  cases,  has 
exerted  the  power  within  streams  which  by  the  common 
law  would  be  private  property.^ 

13.  But  in  those  States  where  the  common  law  prevails, 
the  right  of  several  fishery  in  the  lands  of  proprietors  bor- 
dering upon  streams  of  water  in  which  the  tide  does  not  ebb 
or  flow  is  not  affected  by  the  circumstance  that  the  stream 
is  a  public  one  by  being  of  sufficient  capacity  to  float  vessels, 
boats,  rafts,  and  the  like.  But  the  right  to  fish  upon  one's 
own  land,  or  in  a  several  fishery,  in  such  cases,  must  be 
enjoyed,  if  at  all,  in  subordination  to  the  public  use  of  the 
river  for  passage.  The  public  right  of  passage  is  prior  and 
paramount.* 

1  Collins  V.  Benbury,  5  Ired.  118;  Ingram  v.  Threadgill,  3  Dev.  59. 

2  Gates  V.  Wadlington,  1  M'Cord,  580  ;  3  Kent,  Comrn.  418. 

3  Peables  v.  Hannaford,  18  Me.  106  ;  Parker  ».  Cutler  Mill-Dam  Co.,  20  Me. 
353 ;  Commonwealth  v.  Chapin,  5  Pick.  199,  203  ;  Vinton  v.  Welsh,  9  Pick. 
87  ;  2  Dane,  Abr.  695  ;  Moulton  v.  Libbey,  37  Me.  472,  494. 

*  Hooker  v.  Cummings,  20  Johns.  90,  99 ;  Adams  v.  Pease,  2  Conn.  481  ;  3 
Kent,  Comm.  418;  Jackson  v.  Keeling,  1  Jones  (Law),  299;  Moalton  v.  Libbey, 
37  Me.  472,  493. 
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SECTION    XII. 

OF   SERVITUDES   OF   WATER  BY  THE   CIVIL  LAW,  ETC. 

1.  Affirmative  and  negative  servitudes  of  water. 

2.  Servitudes  of  water  by  the  Civil  Law. 

3.  What  servitudes  of  water  real  and  what  personal. 

4.  Rights  of  drain  and  of  drawing  water  affirmative  servitudes. 
6.  Servitudes  did  not  depend  on  being  necessary. 

6.  Why  no  servitudes  in  the  Civil  Law  as  to  mills. 

7.  Rivers  and  their  banks  highways  by  the  Civil  Law. 

8.  Law  of  Scotland  as  to  servitudes  of  water. 

9.  Code  Napoleon  as  to  servitudes  of  water. 

10.  Servitudes  under  Code  of  Louisiana. 

11.  Owner  of  servitude  has  the  right  and  duty  to  repair. 

12.  Code  of  Louisiana  as  to  use  of  river  banks. 

13.  Provisions  of  the  Partidas  as  to  use  of  river  banks. 

14.  General  agreement  as  to  servitudes  between  common  and  civil  law. 

1.  Although  these,  as  well  as  other  servitudes  known 
to  the  civil  law,  have  already  been  spoken  of  to  a  greater 
or  less  extent,  it  seemed  to  be  desirable  to  refer  to  them 
collectively  in  a  brief  and  summary  manner,  that  the  anal- 
ogy which  exists  in  this  respect  between  the  civil  law  and 
the  modern  systems  now  in  use  may  be  more  readily  per- 
ceived. And  among  these  may  be  mentioned  the  Scotch 
and  the  French  systems,  as  well  as  the  laws  of  Louisiana, 
and  so  much  of  the  Spanish  Partidas  as  still  prevail  in 
Louisiana,  for  which  the  English  reader  is  indebted  to 
Messieurs  Lislet  and  Carleton,  whose  translation  of  these 
was  published  in  1820. 

The  number  and  variety  of  servitudes  known  to  the  civil 
law  seem  to  have  been  almost  unlimited,  and  in  numerous 
cases  where  one  estate  had  a  servitude  in  or  upon  an- 
other, the  latter  might  have  had  a  counter  servitude  in  or 
upon  the  former.  As,  for  instance,  the  servitude  of  stilli- 
cidium  or  flumen,  heretofore  described,  consisted  in  the  right 
that  the  owner  of  a  house  had  to  discharge  the  water  that 
fell  in  rain  upon  its  roof  upon  the  land  of  an   adjacent 
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proprietor.  But  the  land-owner  might  have  acquired,  as 
an  easement  in  favor  of  his  land,  that  the  owner  of  the 
house  should  not  thus  discharge  the  water  from  his  roof, 
jus  stillicidii  vel  fluminis  non  recipiendi.  Or  he  might 
gain  as  an  easement  the  right  to  insist  that  the  water  from 
the  roof  should  be  discharged  upon  his  land,  or  into  his 
cistern,  jus  stillicidii  vel  fluminis  non  avertendi}^ 

2.  Among  the  servitudes  relating  to  the  use  or  manage- 
ment of  water  known  to  the  civil  law  was  that  of  cloacce 
mittendce,  which  was  urban  in  its  character,  and  consisted 
in  the  right  of  maintaining  and  using  a  sewer  through 
the  house  or  over  the  ground  of  an  adjacent  owner.  A 
servitude  answering  to  this  among  those  known  as  rural, 
was  that  of  aqucB  ducendce,  or  right  of  leading  or  conducting 
water  through  another's  land  by  a  pipe  or  rivulet  for  the 
use  of  the  premises  of  the  owner  of  such  servitude.  It 
might  apply  whether  the  stream  of  water  was  conducted 
above  or  below  the  surface  of  the  earth.  It  might,  more- 
over, extend  through  the  whole  year,  or  be  limited  to  cer- 
tain seasons.  Nor  might  the  owner  of  the  servitude  change 
the  place  of  direction  of  the  course  of  the  water  when 
once  fixed.  Where  the  supply  of  water  was  sufficient, 
others  might  share  in  it  with  the  first  owner  of  the  servi- 
tude. But  a  second  grant  could  not  be  made  of  a  right 
to  draw  water  which  should  derogate  from  the  right  first 
granted.  Under  the  servitude  aqua  hauriendce,  one  might 
draw  water  for  his  own  use  from  a  spring  or  well  or  brook, 
in  another's  land,  which  implied  a  right  of  way  to  and 
from  the  place  of  supply  as  a  means  of  access  to  the  same. 
By  another  servitude,  the  owner  of  one  estate  might  drive 
his  cattle  to  water,  over  the  neighboring  estate,  to  a  spring 
or  other  source  of  supply  within  the  same.  There  was 
another  servitude  aquee  ducendce,  whereby  one  might  lead 


1  Ante,  sect.  8 ;  3  TouUier,  Droit  Civil  Fianfais,  397 ;  2  Fournel,  Tiaite  da 
Voisinage,  114  ;  D.  8,  2,  2  ;  lust.  2,  3,  1. 
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or   conduct  off  from  his  land  the  water  thereon  through 
the  estate  of  another.^ 

3.  If  the  person  having  a  right  to  draw  water  within 
another's  premises  had  no  land  in  the  neighborhood  in 
connection  with  the  ownership  whereof  he  exercised  such 
right,  it  was  considered  a  personal  one,  which  died  with 
the  person.  But  all  these  servitudes  took  the  character 
of  real  services  where  they  were  possessed  in  virtue  of  the 
occupancy  of  some  other  estate  for  the  use  and  advantage 
whereof  the  same  were  enjoyed.  The  limit  and  extent 
of  these  several  easements  were  defined  by  the  grant  or 
prescription  under  which  they  were  claimed,  and  the  owner 
thereof  might  not  exceed  this  limit.  If,  for  instance,  one 
having  a  right  to  water  a  certain  number  of  cattle  under- 
took to  siipply  a  larger  number,  the  owner  of  the  servient 
estate  might  hinder  the  owner  of  the  servitude  from  using 
it  beyond  the  prescribed  number.^ 

4.  A  servitude  of  drawing  water  to,  or  of  drain  or  gutter 
from  one's  premises,  through  those  of  another,  was  an  affirm- 
ative one.^ 

5.  These  servitudes  did  not  depend  for  their  existence 
upon  any  supposed  necessity  of  enjoyment,  and  when  once 
acquired  they  continued,  though  the  owner  of  the  domi- 
nant estate  might,  for  instance,  have  water  enough  upon 
his  own  premises  without  drawing  any  from  those  of  his 
neighbor.* 

6.  One  might  naturally  be  surprised  to  see  so  little,  or 
rather  nothing,  said  of  the  use  of  water  for  mills  in  the 
Roman  law.      And  the   same  may   be   said  of   hydraulic 


1  Ayliffe,  Pandects,  307,  308 ;  Kauff.  Mackeldey,  H  309,  312,  315  ;  1  Domat, 
Lib.  1,  Tit.  12,  ^  1,  Art.  7  ;  §  2,  Art.  1,  2,  3  ;  §  3,  Art.  1,  3,  4,  5,  6  ;  D.  8,  1,  7; 
Ibid.  43,  20,  1,3;  "Wood's  Inst.  Civ.  Law,  90-93;  Viunius,  Lib.  2,  Tit.  3, 
§  7  ;  Ibid.  Tit.  3,  H  4,  5.    See  Lalaure  des  Servitudes,  30. 

2  Ayliffe,  Pandects,  308. 

8  Ibid.  310  ;  Wood,  Inst.  Civ.  Law,  92. 
*  1  Domat.  Lib.  1,  Tit.  12,  §  1,  Art.  17. 
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works  generally.  But  this  is  explained  by  the  fact  stated 
by  M.  Pournel,  that  water-mills  were  not  in  use  among  the 
Romans  until  after  Justinian,  their  mills  before  that  time 
having  been  moved  by  animal  power.^ 

7.  By  the  civil  law,  not  only  were  navigable  rivers  high- 
ways, but  the  traveller  upon  the  same  might  use  the  banks 
thereof  as  a  tow-path,  provided  such  use  did  not  interfere 
with  trees  growing  thereon  belonging  to  the  land-owner,  or 
other  obstacles  lawfully  upon  the  bank.^ 

8.  By  the  law  of  Scotland,  on  some  of  the  foregoing  sub- 
jects, as  stated  by  Brskine  in  his  Institutes  of  the  Law  of 
Scotland,  the  servitude  of  aqueduct  is  the  right  that  one  has 
of  carrying  water  in  conduits  or  canals  along  the  surface  of 
the  servient  tenement,  for  the  use  of  one's  own  property, 
and  such  servitude  may  be  acquired  by  immemorial  posses- 
sion. Much  like  to  this  is  the  servitude  of  a  dam-head,  by 
which  one  acquires  a  right  of  gathering  water  on  his  neigh- 
bor's grounds,  and  of  building  banks  or  dikes  for  containing 
that  water.  These  servitudes  are  generally  constituted  for 
the  use  of  water  mills  or  engines,  and  the  owner  of  the  domi- 
nant tenement,  as  he  has  the  benefit  of  the  servitude,  is 
obliged  to  preserve  the  aqueducts  and  dam-heads  in  such 
condition  that  the  adjacent  grounds  may  suffer  no  prejudice 
by  the  breaking  out  of  the  water.  Aquahaustus  is  a  right 
of  the  landholder  to  water  his  cattle  at  the  river,  brook, 
well,  or  pond  that  runs  through  or  stands  upon  his  neigh- 
bor's grounds.^ 

9.  By  the  Code  Napoleon,  low  lands  are  subjected  to  those 
more  elevated,  to  receive  the  waters  naturally  running  from 
them  without  the  hand  of  man  contributing  thereto.  The 
owner  of  the  low  land  cannot  erect  a  bank  to  prevent  this. 

^  "  Les  lois  romains  ne  contienent  aucane  disposition  sur  lea  moulines  \  eau  et 
^  vent,  parceque  cette  construction  etoit  inconnue  aux  Komains  k  I'^poque  de 
la  redaction  du  corps  de  droit  civil."    2  Fourael,  Traits  du  Voisinage,  222. 

2  2  Domat,  Lib.  1,  Tit.  8,  §  2,  Art.  9. 

«  Fol.  ed.  B.  2,  §  13,  p.  358. 
36* 
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The  owner  of  the  high  land  can  do  nothing  to  aggravate 
the  servitude  of  the  low  land.  He  who  has  a  spring  on  , 
his  land  may  use  it  according  to  his  pleasure,  saving  the 
right  which  the  owner  of  the  low  land  may  have  acquired 
by  title  or  by  prescription.  He  whose  property  abuts  upon 
a  running  water  may  cut  a  way  for  it  for  the  irrigation  of 
his  property.  He  through  whose  estate  such  water  runs 
may  even  make  use  of  it  for  the  space  it  so  runs,  but  at  the 
charge  of  restoring  it,  where  it  leaves  the  property,  to  its 
ordinary  course.^ 

10.  The  Civil  Code  of  Louisiana  recognizes  the  servitudes 
of  drawing  water  from  the  well  of  another,  of  conducting 
water,  or  aqueduct,  and  of  watering  cattle,  substantially  like 
those  of  the  civil  law,  and  includes  those  of  aqueduct  and 
drain  as  among  continuous,  and  that  of  drawing  water 
among  the  discontinuous  servitudes.^ 

11.  And  the  principle  of  the  common  law  is  here  de- 
clared by  the  terms  of  the  code,  that  he  to  whom  a  servi- 
tude is  due  has  a  right  to  make  all  the  works  necessary  to 
use  and  preserve  the  same.  Such  works  are  at  his  ex- 
pense, and  not  at  the  expense  of  the  owner  of  the  estate 
which  owes  the  servitude,  unless  the  title  by  which  it  is  es- 
tablished shows  the  contrary.  And  he  may  enter  upon  the 
servient  estate  so  far  as  it  is  necessary  to  accomplish  this 
purpose.^ 

12.  In  respect  to  the  use  of  navigable  rivers  and  their 
banks,  they  are  declared  public  so  far,  that  every  one  may 
bring  his  vessel  to  land  there,  may  make  the  same  fast  to 
trees  planted  there  to  unload  his  vessels  to  deposit  his  goods 
or  dry  his  nets,  and  the  like.  At  the  same  time,  the  prop- 
erty in  the  soil  of  the  banks  is  declared  to  be  in  such 
as  possess  the   adjacent  lands.     A  bank  of  a  river  is  de- 


1  Code  Nap.,  Barrett's  cd.,  Arts.  640,  641,  643,  644. 

2  La.  Ciy.  Cod.,  Arts.  716,  717,  719,  720,  721,  723. 
»  Ibid.,  Arts.  768,  769,  770. 
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fined  to  be  "  that  which  contains  the  water  in  its  utmost 
height."  1 

13.  The  banks  of  public  rivers  are  declared  public  by  the 
civil  law.2  And  by  the  provisions  of  the  Partidas,  recog- 
nized within  the  former  Territory  of  Louisiana,  this  right  is 
declared  to  be  that  "  every  man  may  make  use  of  them  to 
fasten  his  vessel  to  trees  that  grow  there,  or  to  refit  his  ves- 
sel, or  to  put  his  sails  or  merchandise  there.  So  fishermen 
may  put  and  expose  their  fish  for  sale  there,  and  dry  their 
nets,  or  make  use  of  the  banks  for  all  other  like  purposes 
which  appertain  to  the  art  or  trade  by  which  theylive."^ 
In  this  respect  the  rule  of  the  common  law  difiers  from  the 
civil  law,  as  has  been  before  shown  ;  *  and  the  courts  of 
Missouri  have  been  disposed  to  limit  the  language  of  the 
Partidas  to  cases  of  reasonable  necessity.^ 

To  pursue  the  subject  of  servitudes  of  water  into  detail, 
either  under  the  civil  or  the  French  laws,  would  be  opening 
many  topics  which  either  have  not  yet  been  adjudicated  at 
common  law,  or  upon  which  the  rule  of  the  common  law 
would  be  found  variant  from  that  of  one  or  both  these 
codes,  and  would  lead  to  a  wider  discussion  than  the  plan 
or  the  utility  of  this  work  would  warrant.  But  whoever 
may  wish  to  pursue  the  inquiry  will  readily  find  the  works 
cited  below,  which  are  among  the  treatises  which  will  throw 
light  upon  the  subject  of  these  servitudes.^ 

14.  The  following  extracts,  however,  from  a  writer  of 
acknowledged  authority,  will  serve  to  show,  after  what  has 
been  said  of  easements  at  common  law,  how  intimate  the 
relations  are  between  that  and  the  civil  law  in  their  bear- 


1  La.  Civ.  Code,  Art.  446  ;  D.  43,  12,  3,  1. 

2  D.  43,  12,  3. 

8  Partid.  3,  Tit.  28,  Law  6. 
*  Ante,  sect.  9,  pL  18.  * 

6  Ante,  sect.  9,  pi.  13  ;  OTallon  ».  Daggett,  4  Mo.  343. 
6  5  Duranton,   Cours  du  Droit  Franyais,   144-231  ;  Pardessns,  Traitfe  des 
Servitudes,  96  -  174  ;  Merlin,  Repertoire  de  Jurisprudence,  Tit.  Cours  d'Eau. 
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ing  upon  this  subject :  "  Servitus,  a  service,  is  a  right  by 
which  one  thing  is  subject  to  another  thing  or  person,  con- 
trary to  common  riglit Here   one  is  the   ruling 

estate,  the  other  subject  to  the  rule,  either  to  suffer  some- 
thing from  the  other,' or  not  to  do  a  thing  without  the  leave 

of  the  owner  of  the  ruling  estate A  man's  estate 

cannot  owe  service  to  himself."  ^ 

1  Wood's  Inst.  Civ.  Law,  90. 


CHAPTER    IV. 

OF  EASEMENTS  AND  SERVITUDES   OTHER  THAN  OF 
WAY  AND  WATER. 

Sect.  1.  Easement  of  Lateral  Support  of  Land.  . 

Sect.  2.  Of  Easement  of  Support  of  Houses. 

Sect.  3.  Easement  of  Party  Walls. 

Sect.  4.  Easement  of  Support  of  subjacent  Land. 

Sect.  5.  Easement  of  Support  of  Parts  of  the  same  House. 

Sect.  6.  Easements  and  Servitudes  of  Light  and  Air,  &c. 

Sect.  7.  Miscellaneous  Easements  and  Servitudes. 

SECTION    I. 

EASEMENT  OF   LATERAL   SUPPORT   OF   LAND. 

1.  How  far  lateral  support  a  right  incident  to  property. 

2.  Rule  of  Civil  Law,  &c.  as  to  rights  of  adjacent  lands. 

3.  How  near  one  may  dig  to  the  line  of  another's  land. 

4.  Thurston  v.  Hancock.    Removing  support  of  adjacent  house. 

5.  Farrand  v.  Marshall.     Digging  clay  and  causing  land  to  fall. 

6.  Rule.     One  may  not  dig  so  as  to  cause  adjacent  land  to  fall. 

7.  Lasala  v.  Holbrook.    Impairing  support  of  a  house. 

8.  One  may  not  carelessly  injure  the  support  of  another's  house. 

9.  One  may  not  dig  in  another's  land  to  the  injury  of  a  third  party. 

10.  Radcliffe  v.  Mayor,  &c-    How  far  one  may  dig  his  own  soil. 

11.  EfiFeot  of  having  a  house  in  preventing  another's  digging. 

12.  No  prescriptive  right  as  to  an  insufficient  foundation. 

13.  How  what  is  carelessness  in  digging  is  tested. 

14.  Support  for  houses  gained  by  prescription  and  implied  grant. 

15.  Foley  V.  Wyeth.    Care  to  be  used  in  digging  as  to  houses. 

16.  Right  to  dig  limited  by  its  not  injuring  the  natural  soil. 

17, 18.  How  far  knowledge  of  facts  affects  the  degree  of  care  to  be  used. 

1.  Among  the  rights  which  adjacent  proprietors  of  lands 
may  have  to  enjoy  the  benefit  of  their  contiguity,  is  that  of 
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having  one  parcel  laterally  supported  by  the  other.  It  is  a 
right  incident  to  the  ownership  of  the  respective  lands, 
rather  than  an  easement  which  one  has  in  the  other.  It  does 
not  result  from  the  idea  of  an  adverse  enjoyment,  nor  is  it 
derived  from  any  grant,  as  something  superadded  to  the 
dominion  which  the  owner  of  the  fee  has  as  such,  over  the' 
soil  of  the  particular  close  that  is  supposed  to  be  benefited 
by  it.  So  far  as  it  partakes  of  the  character  of  an  ease- 
ment, it  is  that  of  a  natural  easement  like  the  right  of  a 
riparian  proprietor  to  the  flow  of  a  natural  stream  along  its 
accustomed  watercourse.^  But  where  the  owner  of  one  par- 
cel undertakes  to  claim,  as  a  right,  this  lateral  support  of 
an  adjacent  parcel  to  sustain  an  additional  burden  thereon, 
as  a  dwelling-house,  an  artificial  embankment,  and  the  like, 
it  becomes  a  servitude  so  far  as  the  adjacent  parcel  is  con- 
cerned, and  an  easement  in  favor  of  the  parcel  sharing  the 
benefit  of  such  support.^ 

Prom  the  circumstance  that  there  may  be  in  mining 
regions  an  upper  and  a  lower  freehold,  questions  of  the 
right  of  support  of  the  superior  by  an  inferior  stratum  of 
earth  or  mineral  often  arise,  and,  as  a  general  proposition, 
the  same  distinction  in  this  respect  prevails  between  the 
superior  tenement  in  its  natural  condition,  and  when  bur- 
dened by  buildings  and  other  structures,  as  there  is  in  the 
case  of  lateral  support.^ 


1  M'Guire  v.  Grant,  1  Dutch.  356,  368;  Humphries  ».  Brogden,  12  Q.  B. 
739;  Lasala  v.  Holbrook,  4  Paige,  169;  rarrand  v.  Marshall,  19  Barb.  380; 
Hunt  V.  Peake,  Johns.  Ch.  (Eng.)  705 ;  No.  East.  R.  W.  Co.  ».  Elliot,  1  Johns. 
&  H.  U5;  Foley  v.  Wyeth,  2  Allen,  131 ;  Rowbotham  v.  Wilson,  8  Ellis  & 
B.  123,  152  ;  Solomon  v.  Vintners'  Co.,  4  Harlst.  &  N.  585  ;  Bonomi  u.  Back- 
house, Ellis,  B.  &  E.  622,  642,  644 ;  Caledonian  R.  W.  Co.  v.  Sprot,  2  Macq. 
H.  of  L.  Cas.  449  ;  Napier  v.  Bulwinkle,  5  Rich.  311,  323. 

2  Humphries  v.  Brogden,  12  Q.  B.  739,  748,  750;  Thurston  v.  Hancock,  12 
Mass.  226 ;  Bonomi  v.  Backhouse,  Ellis,  B.  &  E.  622,  646  ;  Hunt  v.  Peake, 
Johns.  Ch.  (Eng.)  705,  712;  Partridge  v.  Scott,  3  Mees.  &  W.  220;  Rogers  ». 
Taylor,  2  Hurlst.  &  N.  828  ;  Hide  v.  Thornborough,  2  Carr.  &  K.  250. 

3  Post,  sect.  4,  pi.  3-5. 
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2.  And  although  it  is  proposed  to  confine  these  inquiries, 
principally  to  the  common  law,  it  seems  proper  to  refer 
briefly  to  the  provisions  of  the  civil  law  upon  the  subject, 
and  the  systems  which  have  been  borrowed  from  it.  The 
rule  as  laid  down  in  the  Digest^  required,  "  that,  if  a  man 
dig  a  sepulchre  or  a  ditch,  he  shall  have  (between  it  and  his 
neighbor's  land)  a  space  equal  to  its  depth ;  if  he  dig  a 
well,  he  shall  have  the  space  of  a  fathom."  ^ 

The  subject  is,  in  a  measure,  regulated  by  the  Code  Napo- 
leon and  that  of  Louisiana,^  and  the  principles  applicable  in 
cases  of  making  excavations,  or  erecting  structures  upon 
lands  adjoining  those  of  other  proprietors,  are  further  ex- 
plained by  Pardessus.^ 

-3.  The  test  of  this  right  of  lateral  support  is  the  limit 
which  one  is  bound  to  observe  in  excavating  his  own  soil 
in  the  direction  of  his  neighbor's  close,  for,  aside  from  the 
injury  that  may  be  done  by  removing  thereby  the  support 
which  his  neighbor  may  lawfully  claim  to  derive  from  his 
land,  there  is  no  limit  as  to  the  extent  to  which  such  ex- 
cavation may  be  carried.  The  rule  to  be  observed,  where 
the  rights  of  the  parties  relate  to  the  soil  in  its  natural 
state,  is  generally  stated  to  be,  that  neither  shall  excavate 
his  own  soil  so  as  to  cause  that  of  his  neighbor  to  be  loos- 
ened and  fall  into  such  excavation.  This  rule,  as  stated  by 
RoUe  in  his  Abridgment,  is  often  cited  as  a  sound  one,  and 
embraces  the  distinction  which  the  law  makes  between  land 
in  a  natural  state  and  the  same  land  burdened  with  build- 
ings or  other  structures.  "  If  A  be  seized  in  fee  of  land 
next  adjoining  the  land  of  B,  and  A  erect  a  new  house  on 
the  confines  of  his  land,  next  adjoining  the  land  of  B,  and 
if  B  afterwards  digs  his  Jand  so  near  the  foundation  of  A's 
house,  but  no  part  of  the  land  of  A,  that  thereby  the  foun- 


1  D.  10,  1,  13.  2  9  C.  B.  412. 

8  La.  Civ.  Code,  Arts.  674,  688-691. 
*  Traite  des  Servitudes,  ^  199  -  201. 
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dation  of  the  house  and  the  house  itself  fall  into  the  pit, 
yet  no  action  lies  by  A  against  B,  because  it  was  A's  own 
fault  that  he  built  his  house  so  near  to  B's  land,  for  he  by 
his  act  cannot  hinder  B  from  making  the  best  use  of  his 

own  land  that  he  can But  semble,  that  a  man  who 

has  land  next  adjoining  my  land  cannot  dig  his  land  so 
near  mine  that  thereby  my  land  shall  go  into  his  pit ;  and 
therefore  if  the  action  had  been  brought  for  that,  it  would 
lie."  1 

If  any  diversity  of  opinion  is  found  among  the  judges  in 
the  modern  cases,  it  is  believed,  it  is  only  as  to  how  far  one 
is  bound  to  exercise  more  care  in  digging  in  his  own  land, 
in  respect  to  its  injury  upon  that  of  his  neighbor  who  has 
recently  erected  a  house  thereon,  than  if  there  were  no  such 
structure  there. 

4.  The  case  of  Thurston  v.  Hancock  is  a  leading  one 
upon  this  subject,  and  often  referred  to,  wherein  the  facts 
were  as  follow.  The  plaintiff  in  1802  purchased  a  lot  of 
land  upon  a  hill,  and  in  1804  built  a  house  thereon,  within 
two  feet  of  the  line  of  his  land.  In  1811  the  defendant 
purchased  the  adjoining  lot,  and  began  to  dig  down  the  hill, 
and  had  dug  up  to  within  five  or  six  feet  of  the  plaintiff's 
land,  when  the  earth  gave  way,  and  exposed  the  foundations 
of  the  plaintiff's  house,  and  he  had  to  take  it  down.  For 
this  he  brought  his  action,  the  digging  having  been  done 
with  full  knowledge,  on  the  part  of  the  defendant,  that  he 
was  thereby  endangering  the  -property  of  the  plaintiff.  But 
the  court  held  that  he  was  without  remedy  for  the  injury  to 
the  house.  A  man,  in  digging  upon  his  own  land,  is  to 
have  regard  to  the  position  of  his  neighbor's  land,  and  the 
probable  consequences  to  his  neighbor.  If  he  digs  too  near 
his  line,  and  if  he  disturbs  the  natural  state  of  the  soil,  he 
shall  answer  in  damages.  But  he  is  answerable  only  for 
the  natural  and  necessary  consequences  of  his  act,  and  not 

1  Wildo  V.  Minsterley,  2  RoUe,  Abr.,  Trespass,  I.  pi.  1. 
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for  the  value  of  a  house  put  upon  or  near  the  line,  by  his 
neighbor.  For  in  so  placing  the  house  the  neighbor  was 
in  fault,  and  ought  to  have  taken  better  care  of  his  inter- 
est  He  (the  plaintiff)  built  at  his  peril,_for  it  was  not 

possible  for  him,  merely  by  building  upon  his  own  ground, 
to  deprive  the  other  party  of  such  use  of  his  as  he  should 
deem  most  advantageous.  There  was  no  right  acquired  by 
his  ten  years'  occupation  to  keep  his  neighbor  at  a  conveni- 
ent distance  from  him It  is,  in  fact,  damnum  absque 

injuria.  ......  For  the  loss  of  or  injury  to  the  soil  merely, 

his  action  may  be  maintained.  The  defendants  should  have 
anticipated  the  consequences  of  digging  so  near  the  line, 
and  they  are  answerable  for  the  direct  consequential  dam- 
age to  the  plaintiff,  although  not  for  the  adventitious  damage 
arising  from  his  putting  his  house  in  a  dangerous  posi- 
tion." 1 

Although,  in  Farrand  v.  Marshall,  Harris,  J.  expressed  a 
decided  impression  that,  upon  the  facts  of  the  case  of  Thurs- 
ton V.  Hancock,  the  same  was  incorrectly  decided,  yet  he 
sustains  the  general  view  of  the  law  as  there  stated,  that 
while,  as  an  incident  to  property,  every  owner  of  land  has  a 
right  to  a  lateral  support  thereof  by  the  adjacent  soil  of 
another,  he  has  no  right  to  claim  such  support  for  an 
increased  burden  upon  his  land.^ 

5.  The  case  of  Farrand  v.  Marshall  was  one  where  one 
owner,  for  the  purpose  of  procuring  clay  for  the  manufac- 
ture of  brick,  dug  for  the  same  in  his  own  soil  so  deep  and 
so  near  to  the  line  of  the  adjacent  owner  as  to  cause  the 
soil  of  the  latter  to  fall  into  the  excavation.  It  was  again 
argued  and  decided  upon  an  appeal,  in  which  Wright,  J. 
gave  the  opinion  confirming  that  given  by  Harris,  J.,  above 
stated.  He  admitted  that  it  might  be  too  late  to  question 
the.  soundness  of  Thurston  v.  Hancock,  and  repeated  the 

1  Thurston  v.  Hancock,  12  Mass.  226. 

'  Farrand  v.  Marshall,  19  Barb.  380,  385,  386.     See  also  Eichardson  v.  Vt. 
Cent.  R.  E.  Co.,  25  Vt.  465. 
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position  in  several  forms,  that  one  may  dig  on  his  own  land, 
but  not  so  near  that  of  his  neighbor  as  to  cause  the  land  of 
the  latter  to  fall  into  his  pit.^ 

6.  So  far  as  the  rights  of  adjacent  owners  to  the  sup- 
port of  each  other's  soil  in  its  natural  state  is  concerned, 
the  rule  above  stated  has  been  recognized  as  law  in  the 
following  cases,  in  some  of  which  the  doctrine  was  applied 
to  cases  of  excavations  made  by  companies  in  constructing 
railroads  and  other  public  works.^ 

7.  The  case  of  Lasala  v.  Holbrook  involved  also  the 
question  how  far  the  existence  of  a  house  upon  one  map's 
land  prevents  the  adjacent  owner  from  digging  in  his  land 
adjoining  that  upon  which  the  house  is  standing.  In  that 
case  the  complainants  owned  a  church  which  had  stood 
on  their  land  for  thirty-eight  years.  The  line  of  the  de- 
fendant's land  was  six  feet  distant  from  the  church.  He 
commenced  excavating  for  the  purpose  of  erecting  a  build- 
ing covering  his  lot.  The  effect  was  to  crack  the  walls 
of  the  church,  by  the  settling  of  the  land,  and  the  appli- 
cation was  for  an  injunction  to  such  excavation.  The  Chan- 
cellor states  the  law  as  follows :  "  I  have  a  natural  right 
to  the  use  of  my  land,  in  the  situation  in  which  it  was 
placed  by  natui'e,  surrounded  and  protected  by  the  soil 
of  the  adjacent  lots.  And  the  owners  of  those  lots  will 
not  be  permitted  to  destroy  my  land,  by  removing  this 
natural  support  and  barrier My  neighbor  has  the 


1  Farrand  v.  Marshall,  21  Barb.  409,  415. 

2  Lasala  v.  Holbrook,  4  Paige,  169;  Radcliff  v.  Mayor,  &c.,  4  Comst.  195 
HuQt  V.  Peake,  Johns.  Ch.  (Eng.)  705 ;  Charless  v.  Rankin,  22  Mo,  566;  M'Guire 
V.  Grant,  1  Dutch.  356,  363,  368  ;  Com.  Dig.,  Action  on  Case  for  a  Nuisance,  A 
Slingsby  ».  Barnard,  1  EoUe,  430;  Panton  d.  Holland,  17  Johns.  92:  Wyatt 
V.  Harrison,  3  Barnew.  &  Ad.  871  ;  Humphries  v.  Brogden,  12  Q.  B.  739,  744 
Barnes  v.  Ward,  9  C.  B.  392,  412 ;  Bonomi  v.  Backhouse,  Ellis,  B.  &  E.  622, 
642,  657  ;  Hay  v.  Cohoes  Co.,  2  Comst.  159  ;  Richardson  v.  Vt.  Cent.  R.  R. 
Co.,  25  Vt.  465 ;  No.  Eastern  E.  W.  Co.  v.  Elliot,  1  Johns.  &  H.  145 ;  Foley 
u.  Wyeth,  2  Allen,  131  ;    Rowbotham  v.  Wilson,  8  Ellis  &  B.   123,  142 ;  2 
Dane,  Abr.  717  ;  Howland  v.  Vincent,  10  Mete.  371,  373 
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right  to  dig  a  pit  upon  his  own  land,  if  necessary  to  its 
convenient  or  beneficial  use,  when  it  can  be  done  without 
injury  to  my  land  in  its  natural  state.  I  cannot,  therefore, 
deprive  him  of  this  right  by  erecting  a  building  on  my 
lot,  the  weight  of  which  will  cause  my  land  to  fall  into 
the  pit  which  he  may  dig,  in  the  proper  and  legitimate 
exercise  of  his  previous  right  to  improve  his  own  lot." 
He  cites  Thurston  v.  Hancock,  with  approbation  of  the 
doctrine  there  maintained,  and  also  the  case  of  Panton 
V.  Holland,  stated  hereafter.  "  From  the  recent  English 
decisions  it  appears  that  the  party  who  is  about  to  endanger 
the  building  of  his  neighbor,  by  a  reasonable  improvement 
on  his  own  land,  is  bound  to  give  the  owner  of  the  ad- 
jacent lot  proper  notice  of  the  intended  improvement,  and 
to  use  ordinary  skill  in  conducting  the  same,  and  that  it 
is  the  duty  of  the  latter  to  shore  or  prop  up  his  own  build- 
ing, so  as  to  render  it  secure  in  the  mean  time."^  He 
then  goes  on  to  state  that  there  is  a  class  of  cases  where 
the  owner  of  a  building  is  protected  from  the  consequences 
of  excavations  or  alteration  of  the  adjoining  premises. 
"  These  are  ancient  buildings,  or  those  which  have  been 
erected  upon  ancient  foundations,  and  which  by  prescrip- 
tion are  entitled  to  the  special  privilege  of  being  exempted 
from  the  consequences  of  the  spirit  of  reform  operating 
iipon  the  owners  of  the  adjacent  lots,  and  also  those  which 
have  been  granted  in  their  present  situation  by  the  owners 
of  such  adjacent  lots,  or  by  those  under  whom  they  have 
derived  their  title."  ^  The  Chancellor  held  that  the  owners 
of  the  church  had  acquired  no  prescriptive  right,  and  as 
they  did  not  hold  directly  or  indirectly  from  the  grantor 
of  the  respondent,  an  injunction  was  refused. 

But  the  law,  as  stated  by  the  Chancellor,  seems  to  be 

1  Peyton  v.  Mayor,  &c.,  9  Barnew.  &  C.  725 ;  Massey  v.  Goyder,  4  Carr.  & 
P.  161. 

2  Ante,  p.  50  ;  Dodd  ».  Holme,  1  Adolph.  &  E,  493  ;  per  Littledale,  J.,  post, 
sect.  4,  pi.  7 ;  Hide  v.  Thornborough,  2  Carr.  &  K.  250. 
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well  settled  by  that  and  other  cases,  namely,  that  the  owner 
of  a  building  standing  near  the  land  of  another  has  no 
right  to  hold  the  same  protected  from  any  excavation  in 
the  adjacent  land,  which  would  not  injuriously  affect  the 
soil  on  which  it  stands,  if  not  burdened  with  such  build- 
ing,i  unless  the  owner  of  both  parcels  had  conveyed  the 
parcel  and  the  dwelling-house ;  for  in  that  case  the  right 
of  having  it  supported  passed  with  the  same  for  the  benefit 
of  whoever  may  be  the  owner  thereof,  and  the  owner  of 
the  adjacent  parcel  took  it  charged  with  the  duty  or  servi- 
tude of  supporting  the  house,  as  well  as  the  natural  soil 
on  which  it  stands.^  Or  unless  the  house  shall  have  stood 
so  long  as  to  have  acquired  a  prescriptive  right  to  such 
support  as  an  easement,  in  either  of  which  latter  cases, 
if  the  owner  of  the  adjacent  parcel  dig  the  same  to  the 
injury  of  such  house  he  will  be  held  responsible.^ 

8.  While  the  doctrines  above  stated  are  sustained  by  Pan- 
ton  V.  Holland,  another  important  principle  is  there  estab- 
lished, that,  although  one  may  dig  in  his  own  land  for  all 
lawful  purposes,  and  by  so  doing  may  injure  a  dwelling-house 
recently  erected  by  another  upon  the  adjacent  parcel  of  land, 
yet  he  has  no  right  to  do  this  carelessly,  nor  with  an  intent 


1  M'Guire  v.  Grant,  1  Dutch.  356,  362  ;  Gayford  v.  Nichols,  9  Exch.  702, 
708  ;  Richardson  v.  Vt.  Cent.  R.  R.  Co.,  25  Vt.  465  ;  Hunt  v.  Peake,  Johns. 
Ch.  (Eng.)  705,  710;  No.  East.  R.  W.  Co.  v.  Elliot,  1  Johns.  &  H.  145,  153 ; 
Smith  V.  Kenrick,  7  C.  B.  515,  565. 

"  Cox  V.  Matthews,  1  Ventr.  237  ;  Palmer  v.  Fleshees,  1  Sid.  167;  s.  c.  under 
name  of  Palmer  r.  Fletcher,  1  Lev.  122;  M'Guire  v.  Grant,  1  Dutch.  356,  365; 
Richards  v.  Rose,  9  Exch.  218 ;  Humphries  v.  Brogden,  12  Q.  B.  739,  746 ; 
Caledonian  R.  W.  Co.  v.  Sprot,  2  Macq.  H.  of  L.  Cas.  449  ;  Harris  v.  Ryding, 
5  Mees.  &  W.  71  ;  No.  East.  R.  W.  Co.  v.  Elliot,  1  Johns.  &  H.  145,  153; 
Solomon  v.  Vintners'  Co.,  4  Hurlst.  &  N.  585,  597  ;  United  States  ».  Apple- 
ton,  1  Sumn.  492,  500  ;  Eno  v.  Del  Vecchio,  4  Duer,  53. 

'Lasala  o.  Holbrook,  supra;  Hide  v.  Thornborough,  2  Carr.  &  K.  250; 
Stansell  ».  JoUard,  1  Selw.  N.  P.  457,  cited  by  Parke,  B.;  Humphries  v.  Brog- 
den, 12  Q.  B.  739,  749  ;  Bouomi  v.  Backhouse,  Ellis,  B.  &  E.  622,  646,  660; 
Partridge  v.  Scott,  3  Mees.  &  W.  220 ;  M'Guire  v.  Grant,  1  Dutch.  356,  364  ; 
Eno  V.  Del  Vecchio,  4  Duer,  53,  64  ;  Brown  v.  Windsor,  1  Crompt.  &  J.  27. 
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to  injure  the  occupant  of  the  neighboring  tenement.  In 
that  case  the  defendant,  in  erecting  a  house  in  New  York, 
dug  the  foundations  deeper  than  those  of  a  house  standing 
upon  the  adjacent  parcel,  whereby  the  walls  of  the  house 
were  injured.  The  court,  Woodworth,  J.,  says :  "  On  re- 
viewing the  cases,  I  am  of  opinion  that  no  man  is  answer- 
able in  damages  for  the  reasonable  exercise  of  a  right, 
when  it  is  accompanied  by  a  cautious  regard  for  the  rights 
of  others,  when  there  is  no  just  ground  for  the  charge  of 
negligence  or  unskilfulness,  and  when  the  act  is  not  done 
maliciously."  The  court  cite  Thurston  v.  Hancock,  with 
approbation.  "  The  result  of  my  opinion  is,  that  the  plain- 
tiff has  not  shown  a  riglit  to  recover  damages  in  this  case, 
unless  it  be  on  the  ground  of  negligence  in  not  taking  all 
reasonable  care  to  prevent  the  injury.  That  is  a  question 
of  fact."  1 

9.  This  doctrine  is  fully  sustained  in  the  English  courts, 
both  as  to  excavations  upon  the  surface  and  in  working 
mines.  If  a  stranger  digs  away  the  support  of  one's  soil  or 
his  house,  and  the  same  is  thereby  injured,  he  is  liable  in 
damages.  So  is  the  adjacent  land-owner,  if  he  do  it  wrong- 
fully, carelessly,  and  negligently.^ 

10.  In  Radcliff  t).  Mayor,  &c.,  Bronson,  C.  J.  is  not  dis- 
posed to- limit  the  power  of  any  man  over  his  own  premises 
by  rules  even  as  narrow  as  those  above  stated.  "  He  may 
dig  in  his  own  land,  though  the  house  which  his  neighbor 
has  previously  erected  at  the  extremity  of  his  land  be  there- 
by undermined  and  fall  into  the  pit."     He  criticises  the 

1  Panton  v.  Holland,  17  Johns.  92  ;  Foley  v.  Wyeth,  2  Allen,  131  ;  Trower 
».  Chadwiek,  3  Bing.  N.  o.  334  ;  Bradbee  v,  Christ's  Hospital,  4  Mann.  &  G. 
714,  758;  Dodd  v.  Holme,  1  Adolph.  &  E.  493;  Eadcliff  v.  Mayor,  &c.,  4 
Comst.  195,  203  ;  Eichart  v.  Scott,  7  Watts,  460 ;  M'Guire  v.  Grant,  1  Dutch. 
356,  361 ;  Thurston  v.  Hancock,  12  Mass.  220  ;  Shrieve  v.  Stokes,  8  B.  Monr. 
453  ;  Massey  v.  Goyder,  4  Carr.  &  P.  161  ;  Hay  v.  Cohoes  Co.,  2  Comst.  159  ; 
Richardson  v.  Vt.  Cent.  R.  E.  Co.,  25  Vt.  465  ;  Charless  v.  Eankin,  22  Mo 
566  ;  Hart  v.  Baldwin,  1  N.  Y.  Leg.  Obs.  139. 

2  Jeffries  v.  Williams,  5  Exch.  792;  Bibby  v.  Carter,  4  Hurlst.  &  N.  153. 
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language  used  in  Lasala  v.  Holbrook,  as  carrying  the  doc- 
trine of  a  natural  right  to  hold  one's  land  free  from  inter- 
ference by  the  adjacent  owner's  removing  its  natural  sup- 
port too  far,  especially  in  a  city.  "  I  think  the  law  has 
superseded  the  necessity  of  negotiation  by  giving  every  man 
such  a  title  to  his  own  land  that  he  may  use  it  for  all  the 
purposes  to  which  such  lands  are  usually  applied,  without 
being  answerable  for  the  consequences,  provided  he  exer- 
cises proper  care  and  skill  to  prevent  any  unnecessary 
injury  to  the  adjacent  land-owner."^ 

11.  One  of  the  cases  relied  on  in  the  above  case  was  that 
of  Wyatt  V.  Harrison,  where  the  court,  in  speaking  of  a 
party's  right  to  dig  on  his  own  land,  say :  "  But  if  I  have 
laid  an  additional  weight  upon  my  land,  it  does  not  follow 
that  he  is  to  be  deprived  of  the  right  of  digging  in  his  own 
gro\ind  because  mine  will  then  become  incapable  of  sup- 
porting the  artificial  weight  which  I  have  laid  upon  it."^ 

12.  Whoever  erects  a  house  upon  his  own  premises  must, 
in  order  to  complain  of  an  injury  by  excavation  in  the  ad- 
jacent soil  affecting  such  structure,  not  only  build  of  proper 
materials  and  in  a  proper  manner,  but  he  cannot  otherwise 
acquire  a  prescriptive  right  to  have  the  foundations  of  his 
house  undisturbed  by  excavations  made  with  ordinary  care 
and  diligence  in  the  adjacent  premises.  "  If  the  first  builder, 
in  the  construction  of  his  wall  use  materials  imfit  for  the 
purpose,  or  the  materials,  though  suitable,  are  so  unskilfully 
built  in  the  wall  that  it  cannot  be  preserved  and  supported 
by  ordinary  care  and  diligence  with  the  use  of  the  ordinary 
and  usual  means  resorted  to  in  practice  for  that  purpose, 
when  the  second  builder  comes  to  dig  out  the  foundation 
for  his  house  ;  but  notwithstanding  the  use  of  such  care, 

1  Radcliff  B.  Mayor,  &c.,  4  Comst.  195,  201,  203.  But  see  Farrand  v.  Mar- 
shall, 21  Barb.  409,  negativing  the  doctrine  that  one  may  dig  in  his  own  land 
so  as  to  cause  the  soil  of  his  neighbor  to  fall,  and  declaring  the  above  doctrine 
of  Branson.  J.,  an  obiter  dictum.     See  2  Washb.  Real  Prop.  75,  note. 

'  Wyatt  0.  Harrison,  3  Barncw.  &  Ad.  871.  • 


Sect.  1.]   EASEMENT  OF  LATERAL  SUPPOET  OF  LAND.     439 

diligence,  and  means  by  the  latter  to  prevent  it,  the  walls 
give  way,  and  with  it  a  part  or  the  whole  of  the  first  building 
falls,  occasioning  small  or  great  loss  to  the  owner  thereof, 
it  must  be  regarded  as  damnum  sine  injuria,  for  which  the 
second  builder  is  in  no  wise  responsible."  It  was  contended 
that,  as  the  house  had  stood  over  twenty-one  years,  the  adja- 
cent owner  had  no  right  to  disturb  it  by  excavations  in  his 
premises,  although  the  house  were  improperly  or  insuffi- 
ciently built.  But  the  court  repudiate  the  doctrine  in  ex- 
press terms  :  "  Such  a  principle,  when  carried  out,  may  go 
to  exclude  the  owner  of  a  lot  in  a  situation  similar  to  that, 
of  the  defendant  from  building  on  it  altogether,  which 
would  be  inconsistent  with  principles  of  sound  policy,  as 
well  as  of  law  and  natural  justice."  ^ 

So,  though  one  by  excavating  within  his  own  premises 
cause  an  injury  to  his  neighbor's  premises,  he  would  not  be 
responsible  therefor,  if  he  had  no  just  cause  for  supposing 
such  a  consequence  would  follow,  and  it  resulted  from  some 
imforeseen  cause.^ 

13.  In  determining  whetlier  a  party  has, been  guilty  of 
carelessness  in  excavating  his  own  land,  reference  may  be 
had  to  what  is  usually  done  by  other  builders  in  similar 
cases,  since  tlie  law  does  not  impose  upon  any  owner  the 
exercise  of  extraordinary  means  of  precaution,  unless  such 
care  was  obviously  needed  from  the  situation  of  the  prop- 
erty.^ 

14.  The  recent  case  of  Hunt  v.  Peake  sustains  the  doc- 
trine which  the  Vice-Claancellor  regarded  as  a  controverted 
one,  that,  if  one  enjoys  the  support  of  a  dwelling-house  upon 
land  adjoining  that  of  another  for  twenty  years,  the  latter 
may  not  withdraw  that  support  by  excavations  made  in  his 

1  Eichart  v.  Scott,  7  Watts,  460-464.     See  Litiledale,  J.,  in  Dodd  v.  Holme, 
1  Adolph.  &  E.  493  ;  Hunt  v.  Peake,  Johns.  Ch.  (Eng.)  705,  711. 

2  Shrieve  a.  Stokes,  8  B.  Monr.  453;  Chadwick  v.  Trower,  6  Bing.  n.  c.  1. 

'  Shrieve  v.  Stokes,  8  B.  Monr.  453,  457.     See  Charless  o.  Rankin,  22  Mo. 
566,  574. 
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land.i  And  in  a  still  more  recent  case,  it  was  settled,  that 
"  if  a  land-owner  conveys  one  of  two  closes  to  another,  he 
cannot  afterwards  do  anything  to  derogate  from  his  grant ; 
and  if  the  conveyance  is  made  for  the  express  purpose  of 
having  buildings  erected  on  the  land  so  granted,  a  contract 
is  implied  on  the  part  of  the  grantor  to  do  nothing  to  pre- 
vent the  land  from  being  used  for  the  purpose  for  which,  to 
the  knowledge  of  the  grantor,  the  conveyance  is  made." 
This  is  said  of  the  right  which  one  may  acquire  thereby  to 
the  support  of  buildings  which  he  may  erect  upon  his  own 
land  against  the  adjacent  land  of  another.^ 

15.  A  question  involving  several  of  the  matters  above 
considered  was  raised  in  a  late  case  in  Massachusetts,  Foley 
V.  Wyeth,  where,  after  assuming  the  law  to  be  well  settled, 
that,  "  if  the  owner  of  land  makes  an  excavation  in  it,  so  near 
to  the  adjoining  land  of  another  proprietor  that  the  soil  of 
the  latter  breaks  away  and  falls  into  the  pit,  he  is  respon- 
sible for  all  the  damage  thereby  occasioned,"  the  court  dis- 
cuss the  point,  how  far  the  owner  of  land  adjoining  that 
on  which  a  house  has  been  recently  erected  would  be  liable 
for  an  injuiy  to  the  same  by  digging  within  his  own  prem- 
ises, if  he  was  not  chargeable  with  a  want  of  due  care  and 
skill  or  positive  negligence  in  so  doing.  And  the  conclusion 
to  which  they  arrive  is,  that,  in  the  absence  of  any  proof  of 
carelessness,  negligence,  or  unskilfulness  in  the  execution 
of  the  woi'k,  so  far  as  the  house  was  concerned,  a  jury  had 
no  right  to  regard,  as  an  element  of  damage,  the  fact  that 
such  digging  caused  the  foundation  of  the  plaintiff's  house 
to  crack  and  settle,  although  he  wete  entitled  to  recover  for 


1  Hunt  V.  Peake,  Johns.  Ch.  (Eng.)  705 ;  Partridge  v.  Scott,  3  Mees.  &  W. 
220 ;  Rogers  v.  Taylor,  2  Hurlst.  &  N.  828,  833  ;  Smith  v.  Kenrick,  7  C.  B. 
565  ;  Stansell  v.  Jollard,  1  Selw.  N.  P.  457  ;  Humphries  r.  Brogden,  12  Q.  B. 
736,  750;  Eowbotham  v.  Wilson,  8  Ellis  &  B.  140,  per  Bramwell,  B. 

2  No.  Bast.  K.  W.  Co.  v.  Elliot,  1  Johns.  &  H.  145,  153  ;  Caledonian  R.  W. 
Co.  V.  Sprot,  2  Macq.  H.  of  L.  Cas.  449  ;  Rowbotham  v.  Wilson,  8  H.  of  L. 
Gas.  348. 
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causing  the  natural  soil  of  the  plaintiff  to  fall  into  the  ex- 
cavation made  by  the  defendant.  And  in  this  they  coincide 
with  the  rule  which  was  practically  applied  in  Tliurston  v. 
Hancock. 

In  the  case  of  Foley  v.  Wyeth,  the  defendant  had  not  only 
caused  the  soil  upon  the  plaintiff's  premises  to  fall  into  the 
place  excavated,  and  also  the  soil  under  a  way  that  led  to 
the  plaintiff's  premises,  but  had  also  caused  the  foundation 
of  his  house  standing  thereon  to  crack  and  settle.  But  as 
there  was  no  evidence  of  this  having  been  done  carelessly,  it 
was  held  that  he  could  recover  for  the  first,  but  not  for  the 
last  injury  alleged.  As  to  the  first,  the  court  say :  "  This 
does  not  depend  upon  negligence  or  unskilfulness,  but  upon 
the  violation  of  a  right  of  property  which  has  been  invaded 
and  disturbed."^  And  similar  language  is  used  by  the 
court  of  Vermont,  in  Richardson  v.  Vermont  Central  Rail- 
road Co.2 

But,  say  the  court  in  Foley  v.  Wyeth,  "  this  unqualified 
rule  is  limited  to  injuries  caused  to  the  land  itself,  and  does 
not  afford  relief  for  damages  by  the  same  means  to  artificial 
structures.  For  an  injury  to  buildings  which  is  unavoid- 
ably incident  to  the  depression  or  slide  of  the  soil  upon 
which  they  stand,  caused  by  the  excavation  of  a  pit  on  ad- 
joining land,  an  action  can  only  be  maintained  when  a  want 
of  due  care  and  skill,  or  positive  negligence  has  contributed 
to  produce  it." 

It  will  be  perceived  that  the  court  here  consider  an  estate 
in  land  with  buildings  thereon,  if  recently  erected,  as  made 
up  of  two  parts  or  elements,  so  far  as  the  claim  of  the  owner 
thereof  for  damages  by  removal  of  its  lateral  support  is  con- 
cerned. In  respect  to  the  land,  they  hold  it  to  be  an  invari- 
able rule  of  property,  that  a  removal  of  its  lateral  support  by 
excavation  in  the  adjacent  parcel  is  a  violation  of  the  right 


1  Foley  V.  Wyeth,  2  Allen,  131.  , 

2  Richardson  v.  Vt.  Cent.  R.  R.  Co.,  25  Vt.  465,  471. 
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of  property,  and  is  actionable,  independent  of  the  considera- 
tion whether  it  was  done  with  or  without  negligence  or 
unskilf Illness.  Whereas,  whether  the  injury  to  the  house 
shall  be  actionable  depends  upon  its  being  done  with  a 
want  of  due  care  or  skill,  or  not. 

Regarding  the  first  part  of  this  proposition  as  res  adjudi- 
cata,  although  it  is  said  by  Harris,  J.,  in  Farrand  v.  Mar- 
shall, that  the  rule,  as  stated  by  Rolle,  had  never  been  for- 
mally adopted  as  a  rule  of  law,  except  by  the  obiter  dicta  of 
some  of  the  judges,  it  only  remains  to  ascertain  by  what 
rule  the  second  part  of  the  above  proposition  is  to  be  ap- 
plied. What  is  the  measure  of  the  care  and  diligence 
necessary  to  be  observed  in  respect  to  such  house,  in  exca- 
vating the  soil  of  the  adjoining  lot  ? 

It  seems  to  be  conceded,  in  all  the  cases,  that  no  man  has 
a  right  to  claim  any  aid  or  support  in  respect  to  his  house, 
if  a  modern  one,  from  the  land  of  the  adjacent  owner. 
So  far  as  the  right  of  support  of  his  land  by  that  of  his 
neighbor  is  a  servitude,  or  in  the  nature  of  a  servitude, 
upon  the  latter,  he  has  no  right  to  add  to  or  increase  it 
by  putting  any  new  burden  upon  his  land.  In  other 
words,  no  man  can  claim  for  his  land  and  house  together 
any  greater  amount  of  support  from  his  neighbor's  land 
than  he  had  originally  a  right  to  claim  for  merely  his  land 
alone,  while  unburdened  by  a  house.^ 

But  as  the  case  supposes  that  the  house  may  be  injured 
by  the  digging  in  the  adjacent  soil,  and  its  owner  may  be 
without  remedy  therefor,  though  such  digging  may  have 
removed  the  necessary  natural  support  of  his  soil,  under 
one  state  of  facts,  and  for  a  similar  injury  he  may  have 
a  remedy  under  a  different  state  of  facts,  and  that  this 
difference  consists  in  the  degree  of  care  with  which  it  is 
done,  it  becomes  important  to  ascertain  what  rule  or  test 


1  Charless  v.  Eankin,  22  Mo.  ,566,  571  ;  Partridge  v.  Scott,  3  Mees.  &  W. 
220 ;  Farrand  ».  Marshall,  19  Barb.  380,  387. 
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is  to  be  applied  in  measuring  the  degree  of  care  which  is 
to  be  exercised  by  the  one  causing  the  excavation  in  liis 
own  land. 

It  is  obvious  that  the  court  mean  to  apply  a  different 
test  than  the  mere  fact  of  removing  the  natural  support, 
for  that  was  done  in  Foley  v.  Wyeth,  and  it  was  held  that, 
in  order  to  recover  for  the  house,  the  owner  must  show, 
positively,  want  of  due  care  or  skill,  or  actual  negligence. 
Besides  they  say :  "  To  make  a  justifiable  use  of  his  own, 
he  (the  one  causing  the  excavation)  must  have  a  proper 
respect  to  the  appropriation  which  has  already  been  made 
by  the  owners  of  the  surrounding  territory,  and,  there- 
fore, when  one  undertakes  to  make  an  excavation  on  his 
land,  he  must  consider  how  it  will  be  likely,  in  view  of  the 
existing  and  actual  occupation  of  others,  to  affect  the  soil 
of  his  neighbor."  And  this  was  said  in  answer  to  tlie 
ground  taken,  that  if  the  injury  complained  of  was  in  any 
degree  caused  by,  or  would  not  have  occurred  but  for  the 
additional  weight  of,  buildings  erected  on  their  land  by 
persons  other  than  the  plaintiff,  he  could  not  recover  in 
the  action,  and  was  a  kind  of  corollary  to  the  proposition, 
that  "  he  who,  in  the  execution  of  an  enterprise  for  his 
own  benefit,  changes  the  natural  condition  of  the  parcel 
of  territory  to  which  he  has  title,  and  thereby  takes  away 
the  lateral  support  to  which  the  owner  of  the  adjoining 
estate  is  entitled,  cannot  exonerate  himself  from  respon- 
sibility by  showing  that  the  particular  injury  complained 
of  would  not  have  occurred  if  other  persons  had  never 
made  alterations  in  or  improvements  upon  their  respective 
closes." 

The  way  to  reconcile  these  views  and  suggestions,  and 
still  to  retain  the  distinction  between  an  injury  to  tlie 
natural  soil  and  an  injury  to  the  same  soil  burdened  by 
a  house  or  other  structure  thereon,  seems  to  require  some 
such  rule  as  this ;  not  only  must  the  owner  of  the  land, 
when  causing  an  excavation  thereon  to  be  made,  so  con- 
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duct  it  as  not  to  disturb  the  soil  of  the  adjacent  lot  in 
its  natural  state,  but  if  there  be  a  dwelling-house  thereon, 
he  must  use  such  care  in  the  mode  of  excavatmg,  to  the 
extent  above  stated,  as  not  to  injure  the  house,  provided 
this  can  be  done  without  subjecting  himself  to  extraor- 
dinary expense  in  guarding  against  such  injury.  He  might, 
for  instance,  if  there  were  no  house  standing  upon  the 
land,  dig  and  remove  portions  of  the  lateral  support  for  a 
considerable  distance  without  substituting  any  such  safe- 
guard as  a  wall,  and  no  injurious  consequences  would 
follow.  "Whereas  if  there  were  a  house  standing  thereon, 
in  order  safely  to  carry  the  excavation  to  the  same  extent, 
bordering  upon  the  land  of  his  neighbor,  he  must  expose 
only  small  portions  of  the  soil  at  a  time,  as  was  done  in 
Lasala  v.  Holbrook,  where  the  defendant  as  fast  as  he 
dug  away  his  soil  near  the  land  of  the  plaintiff  supplied 
a  support  by  the  cellar-wall  on  which  he  was  to  rest  his 
own  house. 

Still,  even  in  this  respect,  he  would  only  have  to  use 
reasonable  care  and  diligence.  Thus  he  would  not  have 
to  prop  up  his  neighbor's  house,  if  the  owner  was  cognizant 
of  the  excavation  being  made,  in  order  to  prevent  its 
falling.^ 

In  forming  a  judgment  of  what  would  be  a  safe  and 
proper  mode  of  conducting  his  work  of  excavation,  he  may 
have  a  reasonable  regard  to  the  judgment  of  other  prac- 
tical, judicious,  and  skilful  men.^ 

But  a  possible  damage  to  another,  in  the  cautious  and 
prudent  exercise  of  a  lawful  right,  is  not  to  be  regarded, 
and  if  a  loss  is  the  consequence,  it  is  damnum  absque  in- 
juria. And  the  owner  of  the  house  would  have  no  right 
to  recover  damages,  unless  it  be  upon  the  ground  of  negli- 


1  Peyton  ».  Mayor,  &c.,  9  Barnew.  &  C.  725 ;  Charless  v.  Eankin,  22  Mo. 
666,  574. 
^  Charless  v.  Kankin,  supra. 
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gence  in  not  taking  all  reasonable  care  to  prevent  the 
injury.i 

16.  Another  circumstance  to  be  regarded  in  measuring  the 
degree  of  care  which  one  must  exercise  in  such  cases,  is  the 
means  and  opportunity  he  had  to  know,  or  have  reasonable 
ground  to  believe,  that  he  was  endangering  his  neighbor's 
property  by  his  acts.  This  matter  is  somewhat  considered 
in  Shrieve  v.  Stokes,^  above  cited.  The  court  there  assume 
that  it  was  the  defendant's  duty  in  digging,  even  upon  his 
own  ground,  and  for  his  own  lawful  purposes,  to  proceed 
with  reasonable  care  and  a  due  regard  to  the  safety  of  the 
neighboring  house.  But  they  say :  "  We  are  of  opinion 
that  upon  the  question  of  reasonable  care,  in  digging  the 
defendant's  cellar  near  the  plaintiff's  house,  it  was  admis- 
sible to  prove  what  was  usually  done  by  builders  in  digging 
cellars  under  similar  circumstances In  order  to  im- 
pose upon  the  defendant  the  duty  of  using  any  extraordinary 
means  for  the  protection  of  the  plaintiff's  house,  it  must 
have  been  apparent,  upon  common  observation,  that  the  dig- 
ging of  his  cellar  would  probably  cause  the  house  to  fall." 
There  was  in  that  case  an  alley  of  two  or  three  feet  in  width 
between  the  cellar  and  the  house,  and  the  court  say  :  "  Un- 
less the  nature  of  the  intervening  earth  was  such  as  to  ren- 
der it  highly  probable  that  it  would  give  way,  upon  the  cellar 
being  dug  out,  and  thus  cause  the  plaintiff's  house  to  fall, 
there  could  be  no  obligation  on  the  defendant  to  take  any 
precaution,  except    that  he  should    not  disturb   or  break 

down  the  alley Unless  the  plaintiff  was  entitled  to 

have  his  house  supported  not  only  by  the  alley,  but  by  the 
compact  earth  on  the  defendant's  lot  adjoining  the  alley,  the 
mere  removal  of  that  earth  was  not  a  breach  of  duty  in  the 

1  Panton  v.  Holland,  17  Johns.  92,  100,  101. 

2  Shrieve  v.  Stokes,  8  B.  Monr.  453,  459.     See  also  Richardson  v.  Vt.  Cent. 

E.  E.  Co.,  25  Vt.  465,  471  ;  Chadwick  v.  Trower,  6  Bing.  n.  c.  1 ;  Dodd  v. 

Holme,  1  Adolph.  &  E.  493  ;  Walters  v.  Pfeil,  Mood.  &  M.  362 ;  post,  sect.  3,' 

pi.  7. 
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defendant.  And  in  that  case  he  could  not  be  said  to  have 
caused  the  loss  to  the  plaintifif,  nor  be  held  liable  for  it,  un- 
less he  knew,  or  had  good  reason  to  believe,  that  the  removal 
of  the  earth  up  to  his  own  line  would  occasion  the  loss  be- 
fore the  necessary  support  should  be  supplied  by  building  up 
his  cellar  wall,  or  unless  the  loss  could  be  fairly  attributed 
to  his  want  of  ordinary  skill  or  care  in  loosening  or  re- 
moving the  earth  from  his  own  lot."^ 

It  may  be  stated,  in  this  connection,  that  the  question  of 
the  right  of  the  owner  of  the  house  to  recover  damages  does 
not  depend  upon  the  state  of  repair  of  the  house.  It  was 
held  that  such  owner  might  recover  in  an  action,  although 
it  appeared  that  the  house,  if  let  alone,  would  not  have 
stood  six  months.^ 

Further  illustrations  of  the  doctrine  of  the  right  of  ease- 
ment and  servitude  of  lateral  support  for  land  will  be  found 
when  the  subject  of  subjacent  support  of  land  is  considered, 
in  a  subsequent  part  of  this  work,  as  the  analogy  between 
the  two  renders  it  unnecessary  to  repeat  in  respect  to  one 
what,  upon  several  points,  may  be  said  of  the  other.^ 

The  case,  however,  of  Dodd  v.  Holme  may  be  properly 
referred  to  at  some  greater  length,  as  it  bears  upon  several 
of  the  points  already  referred  to.  In  this  case  the  plaintiff 
had  an  ancient  house  standing  on  his  own  land  near  that  of 
the  defendant.  The  latter,  in  order  to  build  a  house  on  his 
land,  dug  a  cellar  which  came  within  about  four  feet  of  the 
plaintiff's  house.  The  house  began  to  give  way,  when  the 
defendant  attempted  to  shore  it  up.  The  weather  was  un- 
usually wet,  and  partly  from  this  cause,  and  partly  from  a 
want  of  shores,  the  house  fell.  The  question  submitted  to 
the  jury  was,  "  Whether  the  fall  was  occasioned  by  the  de- 
fendant's negligence  ?  "  The  jury  found  for  the  plaintiff, 
and  the  court  sustained  the  verdict.  But  in  doing  this,  a 
part  of  the  judges  regard  the  fact  of  the  house  having  been 

1  Dodd  V.  Holme,  1  Adolph.  &  E.  493.  ^  p„gi^  gggj  4^  pj  4^  ^^  sjg_ 


Sect.  1,]   EASEMENT  OF  LATERAL  SUPPORT  OF  LAND.     447 

an  ancient  one  as  an  important  circumstance,  taken  in 
connection  with  the  fact  of  negligence  found  by  the  jury. 
Taunton,  J.  said :  "  If  the  building  had  fallen  down  merely 
in  consequence  of  its  infirm  condition,  that  would  not  have 
been  a  damage  by  the  act  of  the  defendant."  And  Williams, 
J. :  "  If  it  was  true  that  the  premises  could  have  stood  only 
six  months,  the  plaintiff  still  had  a  cause  of  action  against 
those  who  accelerated  its  fall ;  the  state  of  the  house  might 
render  more  care  necessary  on  the  part  of  the  defendants 
not  to  hasten  its  dissolution."  But  it  will  be  perceived  that 
throughout  the  case,  the  plaintiff's  house  being  ancient,  that 
and  the  land  are  treated  of  as  an  entire  thing,  each  part 
having  an  equal  right  to  protection,  no  distinction  being 
made,  as  in  Thurston  v.  Hancock,  and  Foley  v.  Wyeth, 
between  the  damage  to  the  land  and  that  to  the  house.^ 

In  this  connection  reference  may  also  be  made  to  Walters 
V.  Pfeil,^  where  the  court  held,  that,  though  if  there  be  two 
houses  adjoining  each  other,  and  it  is  necessary  to  take  down 
one,  the  owner  of  the  other  ought  to  shore  it  up,  if  necessary 
to  its  security,  yet,  though  he  omit  to  do  this,  he  would 
not  be  without  remedy  if  the  other  party  so  irregularly  and 
improperly  took  down  his  house  as  thereby  to  cause  the  other 
house  to  fall ;  or,  in  the  words  of  the  judge  (Tenter den), 
if  "  the  house  of  the  defendant  was  pulled  down  in  a  waste- 
ful, negligent,  and  improvident  manner,  so  as  to  occasion 
greater  risk  to  the  plaintiff's  than  in  the  ordinary  course  of 
doing  the  work  they  would  have  incurred." 

17.  Questions  somewhat  related  to  those  above  alluded 
to,  incidentally  arose  in  the  case  of  Chadwick  v.  Trower, 
which  was  an  action  for  so  carelessly  taking  down  the  de- 
fendant's vault,  that  the  plaintiff's  wine-vault  and  wine 
were  injured.  After  discussing  the  form  of  the  declaration, 
and  what  was  averred  therein  in  respect  to  the  defendant's 


1  See  also  Hide  r.  Thornborough,  2  Carr.  &  K.  250. 

2  Walters  ».  Pfeil,  Mood.  &  M.  362. 
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obligation  to  do  certain  things  in  respect  to  the  plaintiff's 
vault  that  adjoined  his,  the  judge,  Parke,  B.,  says :  "  The 
question  is,  whether  the  law  imposes  upon  the  defendant  an 
obligation  to  take  such  care  in  pulling  down  his  vaults  and 
walls  as  that  the  adjoining  vault  shall  not  be  injured.  Sup- 
posing that  to  be  so,  where  the  party  is  cognizant  of  the 
existence  of  the  vault,  we  are  all  of  opinion  that  no  such 
obligation  can  arise  where  there  is  no  averment  that  the 
defendant  had  notice  of  its  existence ;  for  one  degree  of  care 
would  be  required  where  no  vault  exists,  but  the  soil  is  left 
in  its  natural  and  solid  state ;  another,  where  there  is  a 
vault ;  and  another,  and  still  greater,  degree  of  care  would 
be  required  where  the  adjoining  vault  is  of  a  weak  and 
fragile  construction."  ^ 

18.  And  there  is  great  force  in  the  remark  of  Wardlaw, 
J.,  in  Napier  v.  Bulwinkle,  as  to  the  gaining  rights  by  one, 
and  imposing  duties  upon  another,'  of  two  adjoining  estates 
by  mere  length  of  time  in  which  a  certain  state  of  things 
has  existed.  "Where  the  enjoyment  was  in  its  nature 
hidden,  or,  although  it  was  apparent,  there  was  no  ready 
means  for  resisting  it  within  the  power  of  the  servient  owner, 
assent  was  not  implied,  and  the  influence  of  twenty  years' 
time,  therefore,  not  acknowledged."  ^ 

1  Chadwick  v.  Trower,  6  Bing.  N.  c.  1 . 

2  Napier  ».  Bulwinkle,  5  Rich.  311,  324, 
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SECTION   II. 

EASEMENT   OF   SUPPORT   OF  HOUSES. 

1.  Right  of  support  of  houses  on  each  other  gained  by  grant  or  prescription. 

2.  Rules  of  the  civil  law  upon  the  subject. 

3.  Right  of  mutual  support  when  Incident  to  adjoining  houses. 

4.  Right  limited  to  adjoining  houses,  where  it  exists. 

6.  Of  the  care  to  be  used  in  taking  down  a  house  adjoining  another. 

6.  Right  of  support  of  houses  may  be  gained  by  prescription. 

7.  One  responsible  for  want  of  care  in  taldng  down  his  house. 

1.  Op  a  character  somewhat  analogous  to  that  of  the 
easement  which  the  owner  of  a  house  may  acquire  by 
grant  or  prescription,  of  having  it  supported  by  the  soil  of 
an  adjacent  proprietor,  and  which  has  been  above  consid- 
ered, is  that  which  the  owner  of  a  house  may  acquire  of 
having  the  same  supported  by  an  adjacent  house.  As 
both  these  are  artificial  structures,  this  right  can,  in  no 
sense,  be  a  natural  one,  and  if,  therefore,  it  exist  at  all,  it 
can  only  have  been  acquired  by  grant  or  prescription.^ 

2.  As  a  servitude,  it  was  known  to  the  civil  law  under 
the  name  of  oneris  ferendi,  by  which  the  wall  or  pillar 
of  one  house  is  bound  to  sustain  the  weight  of  the  buildings 
of  the  neighbor,  and  the  owner  of  the  servient  building  was 
bound  to  keep  it  in  repair,  and  sufficiently  strong  for  the 
■yyeight  it  had  to  bear,  unless  it  was  otherwise  expressly 
.stipulated  by  agreement,  or  it  had  otherwise  been  practised 
for  a  sufficient  length  of  time.  And  while  the  wall  was 
being  rebuilt,  the  support  of  the  dominant  house  was  to  be 
provided  by  the  owner  thereof.^ 

3.  There  may  be  a  right  of  mutual  support  by  two  or 
more  houses  arising  from  grant  or  reservation,  where  they 

1  Solomon  ».  Vintners'  Co.,  4  Hurlst.  &  N.  598. 

2  Ayl.  Pand.  309 ;  3  Burge,  Col.  &  F.  Law,  402  ;  Domat,  B.  1,  t.  2,  §  2,  p. 
7  ;  D.  8,  2,  33.  2  Fournel,  Traits  da  Voisinage,  413,  §  248.  The  distinction 
between  the  above  right  or  servitude  and  the  "Droit  d'appui,"  or  a  simple 
right  of  support,  is  pointed  out  in  the  above  work  of  M.  Fournel,  4  31. 

38* 
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are  erected  by  one  owner,  and  are  so  constructed  as  to  re- 
quire such  support,  and  are  then  conveyed  to  different  own- 
ers, or  one  is  conveyed  and  the  other  retained  by  the  origi- 
nal owner.  The  right  of  support,  in  such  cases,  is  incident 
to  the  property  so  far  as  to  pass  with  it,  unless  excluded  by 
the  terms  of  the  grant.  The  law  in  such  cases  presumes  a 
grant  or  reservation  of  the  right  of  support  in  favor  of  each 
of  the  tenements.^ 

4.  A  question  how  far  an  easement  of  support  may  a^ise 
in  favor  of  one  house  against  another  came  up  in  Solomon 
V.  Vintners'  Co.,  where  there  were  three  houses  in  a  block. 
The  plaintiff  owned  the  first,  the  defendant  the  third,  and 
the  intermediate  house  standing  between  them  belonged  to 
a  third  person.  The  houses  stood  upon  a  hill,  and  for  over 
thirty  years  had  been  out  of  perpendicular,  the  first  leaning 
towards  and  upon  the  second  and  third.  The  defendant's 
house  being  out  of  repair,  he  pulled  it  down  in  order  to 
rebuild  it.  In  consequence  of  this  the  intermediate  house 
leaned  more  than  before,  and  the  plaintiff's  house  fell. 
And  for  this  he  brought  his  action.  There  had  never 
been  a  common  ownership  of  the  houses,  nor  did  it  appear 
under  what  circumstances  they  were  originally  constructed. 

The  coiirt  assumed  that  the  one  who  took  down  the  de- 
fendant's house  was  negligent  in  the  manner  in  which  the 
work  was  done.  The  plaintiff  insisted  that  he  had,  by  long 
enjoyment,  acquired  the  right  to  have  his  house  supported 
by  the  adjacent  house.  But  Pollock,  C.  B.,  in  treating  of 
this,  says :  "  If  the  house  removed  had  been  the  next  ad- 
joining the  plaintiff's,  we  should  have  felt  much  embarrassed 
by  some  cases  and  dicta.  In  Stansell  v.  Jollard,^  and  Hide 
V.  Thornborough,^  such  a  right  of  support  is  stated  to  be 

^  Richards  v.  Rose,  9  Exch.  218.  See  Partridge  v.  Scott,  3  Mees.  &  W.  220; 
Webster  v.  Stevens,  5  Duer,  553  ;  Eno  v.  Del  Vecchio,  4  Duer,  53  ;  United 
States  V.  Appleton,  1  Sumn.  492,  500  ;  Partridge  v.  Gilbert,  15  N.  Y.  601  ;  1 
Fournel,  Trait^  du  Voisinage,  §  31. 

2  Stansell  v.  Jollard,  1  Selw.  N.  P.  457. 

8  Hide  V.  Thornborough,  2  Carr.  &  K.  250. 
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gained  if  the  houses  have  stood  for  twenty  years,  and  in 
Humphries  v.  Brogden  ^  Lord  Campbell  refers  to  these 
cases.  It  is  extremely  difficult  to  see  how  the  circum- 
stance of  the  houses  having  stood  for  twenty  years  makes 
any  difference,  or  creates  a  right  where  houses  are  supposed 
to  have  been  built  by  different  adjoining  land-owners,  each 
with  its  own  separate  and  independent  walls,  but,  upwards 
of  twenty  years  ago,  one  of  them  got  out  of  perpendicular, 
and  leaned  upon  and  was  supported  in  part  by  the  others, 
so  that  if  the  latter  were  removed,  the  other  would  fall. 

And  it  seems  contrary  to  justice  and  reason,  that  a 

man,  by  building  a  weak  house  adjoining  to  the  house  of  his 
neighbor,  can,  if  the  weak  house  gets  out  of  the  perpen- 
dicular, and  leans  upon  the  adjoining  house,  thereby  compel 
his  neighbor  either  to  pull  down  his  own  house,  within 
twenty  years,  or  to  bring  some  action  at  law,  the  precise 
nature  of  which  is  not  very  clear.  Otherwise,  it  is  said,  an 
adverse  right  should  be  acquired  against  him."  But  as  the 
plaintiff's  house  did  not  adjoin  that  of  the  defendant,  the 
court  held  the  latter  could  not  be  responsible  to  the  former 
for  the  injury  to  his  house  by  the  removal  of  the  defendant's 
house. 

Bramwell,  B.,  agrees  with  the  Chief  Baron  in  his  conclu- 
sions, but  avoids  the  point  of  how  far  and  when  the  owner 
of  one  house  can  gain  an  easement  of  support  against  an- 
other, as  involving  questions  of  very  great  difficulty  and 
importance,  and  on  which  he  would  rather  not  pronounce 
an  opinion,  without  a  great  deal  ihore  consideration  than  he 
had  been  able  to  give  them.^ 

The  case  of  Stansell  v.  Jollard,  however,  was  that  of  a 
claim  of  a  right  to  have  an  ancient  house  supported  by  the 
adjacent  soil,  and  not  of  support  of  one  house  by  another. 
The  same  was  true  of  Hide  Vi  Thornborough. 


1  Humphries  v.  Brogden,  12  Q.  B.  739,  749. 

'  Solomon  v.  Vintners'  Co.,  4  Hurlst.  &  N.  585  -  603. 
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5.  In  Peyton  v.  Mayor,  &c.,  the  action  was  for  pulling 
down,  by  the  defendant,  of  his  own  house  without  shoring 
up  that  of  the  plaintiff,  which  leaned  upon  it,  by  reason  of 
which  the  latter  fell.  The  defendant's  house  was  old,  and 
required  to  be  taken  down.  The  count  in  the  plaintiff's 
writ  assumed  that  the  defendant,  when  he  took  down  his 
house,  was  bound  to  shore  up  the  plaintiff's  house,  and  it 
did  not  aver  that  defendant  failed  to  give  him  notice,  so 
that  the  plaintiff  could  have  done  it  himself;  so  that 
whether  such  notice  was  necessary  was  not  a  question 
raised  in  the  case.  It  did  not  appear  whether  both  houses 
were  built  at  the  same  time  or  at  different  times.  The  free- 
hold of  the  two  was  then  in  different  hands.  The  plaintiff 
must,  from  his  situation  in  this  case,  have  known  of  the 
act  of  taking  down  the  defendant's  house.  Prom  the  want 
of  any  evidence  of  a  grant  of  a  right  of  support  of  plain- 
tiff's house,  upon  defendant's,  the  court  held,  under  the 
plaintiff's  deckration,  he  could  not  recover  for  the  injury 
to  his  house  .■^ 

No  obligation  or  servitude  of  support  of  one  building  by 
another  arises  from  their  mere  juxtaposition,  however  long 
continued.  Nor,  as  it  would  seem,  from  the  one  house,  tot- 
tering and  resting  against  the  other,  which  stands  erect,  in 
its  original  position.^ 

6.  But  from  the  cases  before  cited,  it  seems  to  be  under- 
stood that  one  may,  under  some  circumstances,  acquire  the 
right  of  supporting  his  house  against  that  of  his  neighbor, 
if  enjoyed  for  a  sufficient'length  of  time.  And  this  will,  at 
any  rate,  be  shown  to  be  the  case  if  there  be  a  wall  of 
mutual  support  between  them  answering  to  a  party  wall.^ 

7.  Still  one  may  not,  recklessly,  and  in  a  wasteful  and 

1  Peyton  v.  Mayor,  &c.,  9  Barnew.  &  C.  725 ;  Partridge  v.  Gilbert,  15  N.  Y. 
601,  612. 

^  See  Napier  v.  Bulwinkle,  5  Rich.  311,  324. 

"  Wiltshire  v.  Sidford,  8  Bamcw.  &  C.  259,  note;  Cubitt  v.  Porter,  8  Barnew. 
&  C.  257. 
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negligent  manner,  take  down  his  own  house  upon  his  own 
land,  and  thereby  cause  injury  to  the  adjacent  buildings  of 
another.  In  taking  down  his  own  house,  he  is  bound  to 
exercise  reasonable  care,  and  either  to  give  the  adjacent 
owner  notice  of  the  proposed  alteration  in  the  premises,  and 
an  opportunity  to  protect  his  premises  by  proper  props  and 
guards,  or  to  provide  them  himself,  unless  the  structure 
which  he  takes  down  is  wholly  his  own  and  upon  his  own 
land.  But  if  he  give  the  other  party  notice,  and  he  fails  to 
protect  his  buildings  from  injury,  the  party  who  takes  down 
the  house  is  not  bound  to  use  any  extraordinary  care  in 
preventing  an  injury  to  the  premises  of  the  other  party.-' 


SECTION    III. 

EASEMENT   OF  PARTY  WALLS.    ' 

1.  Servitude  of  the  civil  law  answering  to  party  walls. 

2.  What  constitutes  a  party  wall. 

3.  Either  party  may  build  upon  his  part  of  the  wall. 

4.  Either  party  may  repair  or  enlarge  his  part  of  the  wall. 

5.  Cubitt  ti.  Porter.    How  far  one  may  rebuild  the  whole  wall. 

6.  When  a  wall  is  deemed  a  party  wall. 

7.  Degree  of  care  to  be  used  in  repairing  a  party  wall. 

8.  How  far  one  may  underpin  a  party  wall. 

9.  Of  the  respective  rights  of  the  owners  to  repair  party  walls. 

10.  Right  to  use  fhe  wall  bj'  one,  though  the  other  house  destroyed. 

11.  Covenant  to  pay  for  party  wall  runs  with  the  land. 

12.  Common  wall  erected  by  tenants  for  years  not  a  party  wall. 

13.  Sherred  ».  Cisco.    Of  recovering  expense  of  rebuilding  a  party  wall. 

14.  How  far  destruction  of  premises  destroys  the  easement. 

15.  Easement  mutual,  though  property  in  the  wall  several. 

16.  Burlock  v.  Peck.    How  far  agreements  bind  successive  owners. 

17.  Neither  party  may  impair  the  wall  on  his  own  land. 

18.  Rules  of  civil  law  as  to  repair  of  party  walls. 

19.  French  law  as  to  party  walls. 

20.  Law  of  Pennsylvania  as  to  party  walls. 

1  Walters  V.  Pfeil,  Mood.  &  M.  362 ;  Massey  v.  Goyder,  4  Carr.  &  P.  161  ; 
Trower  v.  Chadwick,  3  Bing.  n.  c.  334 ;  s.  c,  6  Bing.  n.  c.  1,  reversing  the 
former  judgment ;  2  Washb.  Real  Prop.  77  ;  Charless  v.  Kankin,  22  Mo.  566, 
572  ;  Eno  v.  Del  Vecchio,  4  Duer,  53,  66  ;  Hart  v.  Baldwin,  1  N.  Y.  Leg.  Obs. 
139  ;  3  Kent,  Comm.  437  ;  Brown  v.  Windsor,  1  Crompt.  &  J.  20 ;  Humphries 
p.Brogden,  12  Q.  B.  739,  751 ;  Partridge  v.  Gilbert,  15  N.  Y.  601,  612. 
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1.  Among  the  urban  servitudes  of  the  civil  law  was  that 
of  a  right  in  one  man  to  fix  a  beam  or  piece  of  timber  or 
stone  in  his  neighbor's  wall,  immitendi  tigna  in  parietem 
vicini} 

2.  Corresponding  in  many  respects  to  this,  and  the  servi- 
tude of  oneris  ferendi,  already  mentioned,  is  that  of  party 
walls  at  the  common  law.  By  party  walls  are  understood 
walls  between  two  estates  which  are  used  for  the  common 
benefit  of  both,  in  supporting,  for  instance,  timbers  used  in 
the  construction  of  contiguous  buildings'  standing  thereon. 
But  the  mere  circumstance  that  a  wall  stands  between  two 
contiguous  buildings,  and  the  timbers  of  the  one  are  sup- 
ported upon  one  side  of  the  wall  and  those  of  the  other 
upon  the  other  side  will  not  necessarily  make  them  ten- 
ants in  common  of  the  wall.  It  may  have  been  built  by 
the  parties  so  as  to  stand  one  half  upon  the  land  of  each. 
But  it  does  not,  thereby,  make  them  tenants  or  owners 
thereof  in  common.  Each  would  still  own  his  half  in  sev- 
eralty,  though  each  may  make  use  of  it  for  the  purposes  of 
the  support  of  his  building  erected  upon  or  against  it.  But 
if  such  joint  use  of  such  wall  were  continued  for  twenty 
years,  each  acquires  such  a  right,  in  common  with  the  other, 
to  enjoy  the  use  and  benefit  of  it,  that  it  becomes  thereby 
properly  a  party  wall,  and  neither  could  remove  it  or 
render  it  insufficient  to  support  the  building  of  the  other 
upon  it. 

So,  if  one  proprietor  erect  two  adjoining  houses,  with  a 
wall  between  them  for  the  purpose  of  supporting  both  build- 
ings, and  the  same  is  necessary  for  that  purpose,  and  he 
then  conveys  one  of  these  dwellings,  by  metes  and  bounds, 
by  a  line  running  through  the  centre  of  this  wall,  the  grant 
would  not  only  carry  what  was  within  the  limits  described, 
but  pass,  as  an  easement  appurtenant  to  the  grant,  a  right 
of  support  of  the  house  by  the   entire  wall,  as  well  that 

1  Ayl.  Pand.  309  ;  D.  8,  2,  2. 
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not  included  as  that  within  the  limits  mentioned  in  the 
deed.i 

3.  In  Matts  v.  Hawkins,  where  the  wall  had  been  buUt 
half  upon  the  land  of  each  land-owner,  it  was  held  that 
either  party  had  a  right  to  carry  up  his  half  of  the  wall 
above  that  of  the  half  of  the  other  proprietor,  if  he  saw  fit. 

4.  The  case  of  Eno  v.  Del  Vecchio  reviews  the  cases 
upon  the  subject  of  party  walls,  and  states,  in  addition  to 
what  is  embraced  in  the  above  propositions,  that,  so  long  as 
the  wall  is  capable  of  answering  the  purposes  for  which  it 
was  erected,  the  owner  of  either  part  may  underpin  the 
foundation,  sink  it  deeper  and  increase  its  thickness  within 
the  limits  of  his  own  lot,  or  its  length  or  height,  if  he  can 
do  so  without  injury  to  the  building  on  the  adjoining  lot. 
But  he  cannot  interfere  with  the  wall  in  any  manner,  unless 
he  can  do  so  without  injury  to  the  adjoining  building,  or 
without  the  consent  of  the  owner  of  such  building.  He 
cannot  pare  off  the  part  of  the  wall  that  stands  on  his  own 
land,  so  as  to  render  the  remainder  insufficient  or  unsafe, 
or  excavate  under  the  part  of  the  wall  upon  his  own  prem- 
ises, to  the  permanent  injury  thereof.^ 

The  ground  on  which  the  rights  and  liabilities  of  the 
owners  or  occupants  of  party  walls  rest  are  thus  stated  by 
the  court  of  Pennsylvania  in  considering  the  law  of  that 
State  upon  the  subject :  "  When  it  (the  wall)  is  constructed, 
the  regulation  of  its  enjoyment  and  repair  is  as  plain  as 
that  belonging  to  any  other  property  in  common."^ 

5.  In  the  case  of  Cubitt  v.  Porter,  Bayley,  J.  says :  "  The 
jury  found  it  was  a  party  wall.  They  did  not,  in  terms, 
find  that  it  was  common  property Where  a  wall  is 

1  2  Washb.  Real  Prop.  78 ;  3  Kent,  Comm.  437 ;  Eno  v.  Del  Vecchio,  4 
Duer,  53,  and  6  Duer,  17  ;  Sherred  v.  Cisco,  4  Sandf.  480  ;  Matts  v.  Hawkins, 
5  Taunt.  20 ;  Cubitt  v.  Porter,  8  Bamew.  &  C.  267 ;  Webster  v.  SteTens,  5 
Duer,  553 ;  Murly  v.  M'Dermott,  8  Adolph.  &  E.  138 ;  3  Kent,  Comm.  437  ; 
1  Fournel,  Traite  du  Voisinage,  110  ;  2  Ibid.  217. 

2  See  Webster  v.  Sterens,  5  Duer,  553. 
'  Evans  v.  Jayne,  23  Penn.  St.  36. 
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common  property,  it  may  happen  either  that  a  moiety  of 
the  land  on  which  it  is  built  may  be  one  man's,  and  the 
other  moiety  another's,  or  the  land  may  belong  to  the  two 
persons  in  undivided  moieties."  In  that  case,  one  of  the 
parties  took  down  the  dividing  wall,  and  rebuilt  it  of  a 
greater  height  than  the  former  one,  and  it  was  held  he  was 
not  liable  in  trespass  to  the  owner  of  the  house  upon  the 
other  side  of  the  wall,  the  jury  having  found  it  was  a  party 
wall. 

Holroyd,  J.  says :  "  The  presumption  arising  from  the 
acts  of  enjoyment  is,  that  the  wall  was  the  property  of  the 
plaintiff  and  defendant  as  tenants  in  common,  for  the  law 
will  presume  that  what  was  done  without  opposition  for  a 
considerable  time  was  done  rightfully,  and  that  these  acts 
of  enjoyment  were  lawful.  That  being  the  case,  there  was 
abundant  evidence  upon  the  trial  to  raise  a  question  to  go 
to  the  jury,  whether  the  wall  was  or  was  not  the  common 
wall  of  both.  There  having  been  a  joint  use  of  the  wall  by 
both,  each  must  have  had  the  right,  originally,  or  have 
acquii'ed  the  right,  in  the  course  of  time,  by  legal  means. 
The  jury  have  found,  in  effect,  that  it  was  their  common 
property."  ^ 

6.  So  in  Wiltshire  v.  Sidford  the  wall  in  question  had 
been  used  by  the  adjacent  owners  for  near  a  century,  and 
the  court  say :  "  Where  the  quantity  of  land  contributed  by 
each  was  not  known,  the  reasonable  presumption  from  the 
common  use  of  the  wall  was,  prima  facie,  that  the  wall 
and  the  land  on  which  it  was  built  were  the  undivided 
property  of  both."^ 

These  citations  have  been  made  to  show  the  inclination 
of  the  courts  to  regard  the  long  enjoyment  of  a  wall  by 
the  adjacent  owners  as  evidence  of  its  being  not  only  a 
party  wall,  but  one  in  which  there  is  a  common  ownership. 


1  See  3  Kent,  Comm.  438. 

'  Wiltshire  v.  Sidford,  8  Bainew.  &  C.  259,  note. 
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although  for  purposes  of  remedy,  and  defining  the  respec- 
tive rights  of  such  adjacent  owners,  it  is  always  open  to 
be  shown  that  each  owns  the  part  of  the  wall  that  stands 
upon  his  own  land.^ 

7.  In  Hart  v.  Baldwin  the  two  houses  were  erected  to- 
gether, with  a  common  wall  between  them,  about  fifteen 
years  before  the  injury  complained  of.  The  defendant 
dug  a  cellar  adjoining  it,  in  consequence  of  which  the  front 
wall  of  the  plaintiff  was  injured  by  reason  of  the  party  wall 
being  insufficient.  It  was  held  that  tlie  defendant,  as  pur- 
chaser of  the  estate,  was  not  presumed  to  know  the  in- 
sufficiency of  the  wall,  and,  having  used  all  the  requisite 
care  in  doing  his  work,  which  would  have  been  sufficient 
to  guard  against  injury  if  the  wall  had  been  a  sufficient 
one,  he  was  not  liable  for  the  injury  to  the  adjacent  owner's 
estate.^ 

8.  But  it  was  held  in  Bradbee  v.  Christ's  Hospital  that 
one  owner  of  a  party  wall  had  no  right  to  underpin  the 
same  partially  or  wholly,  unless  he  can  do  so  without  in- 
jury to  the  adjacent  messuage,  whether  the  interest  in 
the  wall  were  several  in  the  owners,  one  half  in  each,  or 
they  were  tenants  in  common  of  the  same.  The  finding 
in  that  case  by  the  arbitrator  was,  however,  that  there 
was  carelessness,  negligence,  and  unskilfulness  in  the  de- 
fendant in  underpinning  the  wall  partially,  and  in  not  un- 
derpinning the  whole  of  the  wall,  whereby  the  plaintiff''s 
house  sunk  and  sustained  damage.^ 

9.  But,  as  it  is  obvious  there  may  be  occasions  where 
such  walls  must  be  repaired  or  rebuilt,  an  inquiry  arises, 
How  can  one  of  the  parties  effectually  call  upon  the  other 


1  See  Sherred  ».  Cisco,  4  Sandf.  480,  490;  Murly  ».  M'Dermott,  8  Adolph.  & 
E.  138. 

2  Hart  V.  Baldwin,  1  N.  Y.  Leg.  Obs.  139.     See  Shrieve  v.  Stokes,  8  B. 
Monr.  453. 

8  Bradbee  ».  Christ's  Hospital,  4  Mann.  &  G.  714,  761  ;  Webster  v.  Stevens, 
5  Duer,  553,  556.    See  Pardessus,  Traite  des  Servitudes,  265,  ed.  1829. 
39 


458      THE  LAW  OF  EASEMENTS  AND  SERVITUDES.    [Ch.  IV. 

to  join  in  such  repair  or  reconstruction  ?  In  a  case  before 
Kent,  Chancellor,  the  party  wall  was  between  two  old 
houses,  and  the  plaintiff,  owner  of  one  of  them,  wished  to 
tear  his  down,  and  erect  a  new  one  in  its  place.  He  gave 
notice  to  the  other  party,  and  requested  him  to  join  in  the 
reconstruction  of  the  wall;  but  he  declined  to  act,  and 
forbade  his  pulling  down  the  wall.  The  plaintiff  then 
tore  down  his  house  and  the  wall,  and  erected  new  ones 
on  the  sites  of  the  former  house  and  wall,  and  requested 
the  other  owner  to  contribute  .his  share  of  the  expense  of 
the  wall.  The  case  found  that  it  was  a  party  wall  in 
which  both  parties  had  an  equal  interest,  and  that  the 
wall  was  in  a  state  of  ruin  and  decay,  and  that  the  plain- 
tiff could  not  rebuild  without  taking  it  down.  The  Chan- 
cellor states  the  French  law  to  be  as  follows :  "  A  common 
or  party  wall,  by  that  law,  is  where  it  has  been  built  at 
common  expense,  or  if  built  by  one  party,  where  the  other 
has  acqiiired  a  common  right  to  it." 

Every  wall  of  separation  between  two  buildings  is  pre- 
sumed to  be  a  common  or  party  wall,  if  the  contrary  be 
not  shown,  and  this  not  only  is  a  rule  of  positive  ordinance, 
but  is  a  principle  of  ancient  law.  If  the  comm6n  wall  be 
in  a  state  of  ruin,  and  requires  to  be  rebuilt,  one  party 
can  compel  the  other  by  action  to  contribute  to  the  ex- 
pense of  rebuilding  it.  But  the  necessity  of  the  reparation 
must  be  established  by  the  judgment  of  men  skilled  in  the 
business,  and  made  on  due  previous  notice ;  and  if  the  new 
wall  be  made  wider  or  higher,  &c.,  the  party  building  must 
bear  the  extra  expense.  And  in  this  case  the  Chancellor 
decreed  that  the  owner  of  the  other  estate  should  con- 
tribute his  equal  share  in  the  expense  of  reconstructing  , 
the  wall.^ 

1  Campbell  v.  Mesier,  4  Johns.  Ch.  334 ;  2  Fournel,  Traits  du  Voisinage, 
217,  236  -  242.  See  Peck  v.  Day,  1  N.  Y.  Leg.  Obs.  312  ;  3  Kent,  Comra.  438 ; 
Cubitt  V.  Porter,  8  Barnew.  &  C.  257  ;  Partridge  v.  Gilbert,  15  N.  Y.  601  ;  post, 
sect.  19. 
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10.  The  case  of  Brondage  v.  Warner  was  one  where 
the  owner  of  a  store  granted  to  another  the  right  of  placing 
the  wall  for  the  third  story  of  his  house  upon  the  top  of 
the  wall  of  the  grantor's  store,  and  of  occupying  the  end 
of  the  store  as  the  end  of  the  house  to  be  erected  by  the 
grantee.  The  grantee  erected  his  building  accordingly,  and 
enjoyed  the  use  of  the  wall  of  the  grantor's  store.  It  was 
held  to  be  the  grant  of  an  easement  only,  but  to  continue 
either  as  long  as  the  wall  stood,  or  in  fee.  And  he  was 
held  to  have  a  right  to  make  use  of  it,  although  the  rest  of 
the  grantor's  store  had  been  burned  down.^ 

11.  So  where  the  owner  of  one  city  lot  granted  to  the  owner 
of  an  adjoining  lot  the  use  of  six  inches  of  his  land  for  the 
purpose  of  erecting  a  party  wall,  and  covenanted  for  himself, 
his  heirs,  and  assigns,  that  whenever  he  should  erect  a  new 
building  on  his  lot,  he  would  pay  the  owner  of  the  other  lot, 
his  heirs,  or  assigns,  one  half  part  of  the  value  of  such  por- 
tion of  the  wall  as  he  should  use,  it  was  held  to  be  a  grant 
of  an  easement,  that  it  was  an  incorporeal  hereditament,  and 
the  covenant  connected  with  it  bound,  and  was  a  charge 
upon,  the  land.^ 

12.  But  where  the  common  or  party  wall  between  two 
tenements  was  erected  by  two  tenants  for  years,  it  did  not 
create  mutual  easements  in  perpetuity  of  support  by  such 
wall  in  favor  of  the  adjacent  estates,  for  the  reason  that 
neither  could  grant  a  permanent  interest  in  the  land  in  his 
occupation.  There  would  be  a  right  of  such  easement  be- 
tween the  respective  tenants  who  constructed  the  wall,  but 
it  would  not  continue  beyond  this  common  term.  Nor  would 
the  respective  reversioners  be  bound  by  such  arrangement 
between  their  tenants.^ 

13.  How  far  one  of  two  adjacent  owners  of  premises  is 
bound  to  join  in  building  or  repairing  a  party  wall  between 

1  Brondage  v.  Warner,  2  Hill,  145. 

2  Keteltas  v.  Penfold,  4  E  D.  Smith,  122. 
*  Webster  v.  Stevens,  5  Duer,  5,53. 
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the  same  was  fully  considered  in  the  case  of  Sherred  v. 
Cisco,  where  the  case  above  cited  of  Campbell  v.  Mesier  is 
referred  to.  In  that  case  the  plaintiff  had  for  many  years 
owned  a  lot  of  land  in  New  York,  having  a  warehouse  upon 
it  adjoining  another  warehouse,  from  which  it  was  separated 
by  a  bridk  wall,  one  half  of  which  rested  on  her  land,  and 
the  other  upon  the  land  of  the  other  owner  ;  and  the  beams 
of  each  warehouse  rested  on  this  common  or  party  wall.  The 
owner  of  the  other  warehouse  died,  having  mortgaged  his 
estate,  and  soon  after  both  warehouses  were  consumed  by 
fire,  and  nothing  was  left  of  the  wall  but  its  foundation. 

The  plaintiff  then  rebuilt  her  warehouse  and  placed  the 
wall  next  the  other  lot  upon  its  original  foundation  equally 
upon  both  lots,  but  without  any  agreement  in  respect  to  its 
construction  with  the  other  owner.  The  lot  adjoining  this 
warehouse  was  sold,  and  the  defendant  built  a  store  upon  it, 
using  this  wall  for  one  side,  and  inserting  the  timbers  of  the 
building  in  the  same.  The  plaintiff  then  called  on  him  to 
contribute  a  part  of  the  expense  of  the  wall.  But  the  court 
held,  that  if  the  original  wall  had  been  built  by  the  mutual 
agreement  and  at  the  joint  expense  of  the  proprietors  of  the 
two  lots,  each  would  have  continued  owner  of  the  land  on 
which  the  respective  parts  of  it  were  built,  and  of  course 
each  owned  one  half  of  the  wall  in  severalty.  But  neither 
would  have  had  a  right  to  pull  down  the  wall  without  the 
other's  consent,  and  to  that  extent  the  agreement  upon 
which  it  was  erected  controlled  the  exclusive  dominion 
which  each  would  otherwise  have  had  over  the  half  of  the 
wall,  as  well  as  over  the  soil  on  which  it  stood.  But  when 
the  wall  had  been  destroyed  by  the  elements,  there  being  no 
agreement  to  build  a  second  wall,  neither  was  under  obhga- 
tion  to  join  with  the  other  in  doing  so,  and  the  law  would 
imply  no  such  obligation.  By  the  common  law,  every  man 
may  build  such  buildings  and  in  such  manner  as  he  pleases 
on  his  own  land,  nor  is  he  bound  to  give  his  neighbor  any 
use  or  advantage  of  his  land  for  support,  drip,  or  by  the  way 
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of  any  easement  whatever.  And  if  a  stranger  enters  upon 
his  unoccupied  land,  and  sees  fit  to  make  erections  or  im- 
provements on  the  same,  he  is  not  bound  to  make  compen- 
sation therefor  upon  recovering  possession  of  his  premises. 
When,  therefore,  the  defendant  in  this  case  made  use  of  a 
wall  standing  on  his  own  land,  he  was  not  thereby  made 
chargeable  for  the  expense  of  constructing  the  same. 

There  is,  therefore,  a  marked  distinction  between  the 
case  of  Campbell  v.  Mesier  and  the  present,  inasmuch  as 
in  the  former  the  wall  was  a  common  one,  built  jointly,  or 
presumed  to  have  been  so  built,  by  both  parties,  whereas  in 
the  present  case,  though  built  upon  the  land  of  each  propri- 
etor, it  was  built  wholly  at  the  expense  of  one,  and,  so  far 
as  it  stood  upon  the  other's  land,  it  was  built  without  right.^ 

14.  The  case  of  Partridge  v.  Gilbert,  cited'  above,  is  de- 
serving attention,  as  one  of  the  judges  in  that  case,  Denio, 
took  occasion  to  refer  to  the  foregoing  cases  of  Campbell  v. 
Mesier,  and  Sherred  v.  Cisco.  In  that  case  the  two  build- 
ings, having  a  common  wall  between  them,  were  owned 
and  erected  by  the  same  person.  This  wall  rested  upon 
the  crown  of  an  arch,  beneath  which  was  a  passage-way, 
the  legs  of  the  arch,  standing  one  on  one  estate  and  the 
other  upon  the  Other,  the  centre  line  of  the  wall  being  the 
dividing  line  of  the  estates.  The  estates  came  by  convey- 
ances into  two  persons'  hands,  the  centre  line  of  the  wall, 
by  the  description  in  the  deeds,  being  the  dividing  line  of 
the  two.  The  buildings  were  occupied  as  stores,  one  in  the 
possession  of  a  tenant,  the  other  in  that  of  the  owner.  Tlie 
wall  being  ruinous  and  unsafe,  the  owner  of  the  latter 
store  notified  the  tenant  of  the  other  store  of  his  intention 
to  take  down  and  rebuild  the  wall.  The  tenant  objected, 
but  the  owner  proceeded  to  do  so,  leaving  the  tenant's  store 
exposed,  and  for  this  and  the  injury  to  his  business  he 
sued  the  owner  of  the  other  store  who  had  taken  down  the 


1  Sherred  v.  Cisco,  4  Sandf.  480.     See  Partridge  ».  Gilbert,  15  N.  Y.  601. 
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wall.  Two  of  the  judges  of  the  Court  of  Appeals  gave 
opinions,  and  all  concurred  in  the  judgment.  They  held 
that,  the  wall  being  ruinous  and  unsafe,  the  owner  of  the 
adjoining  store  had  a  right  to  take  it  down  and  rebuild  it, 
and  he  might  take  it  all  down,  for  this  purpose,  unless  he 
could  make  it  safe  by  taking  down  and  rebuilding  only  that 
part  upon  his  own  land.  That  though  each  party  owned 
up  to  the  centre  line  of  the  wall,  each  had  an  easement  of 
support  of  his  building  upon  the  wall,  which  passed  when 
the  owner  conveyed  them  as  separate  estates,  and  that  this 
extended  to  the  support  of  the  legs  of  the  arch,  which 
stood  one  upoa  each  parcel  of  the  estate.  Shankland,  J. 
approved  of  the  doctrine  of  Campbell  v.  Mesier,  that  in 
such  a  case  the  one  causing  the  necessary  repairs  or  restora- 
tion of  the  wall  might  have  a  remedy  for  contribution 
against  the  other  party.  And  that  the  owner  had  the  same 
right  to  rebuild  the  entire  wall  as  he  had  to  repair  it,  if 
necessary  to  its  enjoyment.  Denio,  J.  held  that  neither 
party  could  have  rightfully  done  anything,  though  upon  his 
own  land,  to  weaken  this  wall,  and  cites  Richards  v.  Rose.^ 
"  In  this  case  we  hold  that  the  owner  of  the  building  occu- 
pied by  the  plaintiffs  was  entitled  to  have  it  supported  by 
the  common  wall,  while  that  wall  remained  in  a  condition 

to  uphold  it My  view  of  the  rights  of  these  parties 

is  this.  Each  had  a  title  to  the  soil,  to  the  division  line, 
which  was  the  centre  of  the  arch  and  wall,  but  this  title  was 
qualified  by  the  easement  which  each  owner  had  of  support- 
ing his  building  by  means  of  the  common  wall.  As  the 
half  of  the  wall  standing  on  the  land  of  the  owner  would 
not  alone  afford  the  requisite  support,  because  the  whole  of 
the  arch  and  the  entire  thickness  of  the  wall  was  required 
for  that  purpose,  the  law  gave  him  an  interest,  in  the  nature 
of  an  easement,  in  the  part  of  the  wall  standing  on  the  land 
of  the  other  party.     This  right  existed  as  long  as  the  wall 

1  Richards  v.  Rose,  9  Exch.  218. 
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continued  to  be  sufficient  for  that  purpose,  and  the  respec- 
tive buildings  remained  in  a  condition  to  need  and  to  enjoy 
that  support." 

In  respect  to  the  rights  of  the  several  parties  to  rebuild 
the  wall  when  it  ceased  to  be  sufficient,  he  refers  to  the 
cases  of  Campbell  v.  Mesier,  and  Sherred  v.  Cisco,  in  the 
latter  of  which  it  was  held,  that,  if  the  buildings  were  de- 
stroyed by  fire,  the  parties  were  remitted  to  their  original, 
unqualified  title  to  the  division  line.  "  I  do  not  perceive 
any  solid  distinction  between  a  total  destruction  of  the  wall 
and  buildings,  and  a  state  of  things  which  would  require  the 
whole  to  be  rebuilt  from  the  foundation.  In  either  case, 
there  is  great  force  in  saying  that  the  mutual  easements 
have  become  inapplicable,  ajid  that  each  proprietor  may  build 
as  he  pleases  upon  his  own  land,  without  any  obligation  to 
accommodate  the  other If  the  right  of  mutual  sup- 
port continues,  by  means  of  the  original  arrangement,  or  by 
prescription,  it  is  for  just  such  an  easement  as  was  origi- 
nally conceded,  or  which  has  been  established  by  long  enjoy- 
ment. But  in  the  changing  condition  of  our  cities  and  vil- 
lages it  must  often  happen,  as  it  did  actually  happen  in  this 
case,  that  edifices  of  different  dimensions,  and  an  entirely 
different  character,  would  be  required.  And  it  might  hap- 
pen, too,  that  the  views  of  one  of  the  proprietors  as  to  the 
value  and  extent  of  the  new  buildings  would  essentially 
differ  from  those  of  the  other,  and  the  division  wall  which 
would  suit  one  of  them  would  be  inapplicable  to  the  ob- 
jects of  the  other.  If  it  were  necessary  to  determine  this 
point  in  this  case,  I  should  be  strongly  inclined  to  adopt  the 
views  of  the  late  Judge  Sanford,  in  delivering  the  opinion  of 
the  Superior  Court  in  the  case  of  Sherred  v.  Cisco,  just 
cited."! 

The  doctrine  stated  in  the  above  case,  that  the  occupant 
of  the  store  who  was  injured  by  taking  down  and  rebuild- 

1    Partridge  v.  Gilbert,  15  N.  Y.  601. 
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ing  the  party  wall,  had  no  cause  of  action  thereby  against' 
the  other  proprietor,  is  in  accordance  with  the  French  law, 
as  stated  by  Pardessus.^ 

15.  So  far  as  the  above  cases  sustain  the  doctrine  that 
if  two  parties  build  a  common  wall  between  them,  and 
erect  houses  on  each  side  of  the  same,. although  each  may. 
be  the  owner  of  his  half  thereof  in  severalty,  each  has. 
the  easement  of  support  by  such  wall  so  long  as  it  stands,: 
which  the  other  may  not  weaken  or  destroy,  it  is  confirmed 
by  the  case  of  Brown  v.  Windsor,  although  a  cursory  read- 
ing of  that  case  might  lead  to  an  impression  that  one: 
may  acquire  an  easement  in  another's  land  by  parol,  under 
certain  circumstances.^ 

16.  In  addition  to  the  foregoing  cases,  reference  may  be: 
had  to  those  cited  below,  as  bearing  upon  tlie  remedy  which; 
one  owner  of  a  party  wall  may  have  against  the  other  for 
an  injury  done  to  the  same,  or  for  recompense  for  ex- 
penses incurred  in  repairing  the  same,  which  are  here  al- 
luded to,  though  not  perhaps  forming  a  part  of  the  proper 
subject  of  easements.^ 

The  case  of  Burlock  v.  Peck  may  b?  referred  to  also! 
for  another  purpose,  as  illustrating  the  effect  of  an  agree- 
ment in  respect  to  party  walls  upon  the  successive  owners, 
of  the  respective  estates.  Peck  owned  two  adjoining  city- 
lots  69  and  71,  and  sold  to  H.  the  former,  who  was  to 
have  "the  privilege  of  building  a 'party  wall  twelve  inches 
thick,  extending  six  inches  on  each  side  of  the  line,"  the 
grantor  in  the  deed  agreeing  to  pay  for  said  wall  when 
used.  H.  erected  a  house  on  69,  and  constructed  the  wall 
as  above  provided.  H.  sold  to  plaintiff's  intestate.  After 
this  Peck  sold  71  to  the  same  H.,  who  erected  a  house 
upon  it,  and  used  this  party  wall ;  and  the  administrator, 
of  the  grantee  of  lot  69  brought  an  action  to  recover  the 

^  Pardessus,  Trait^  des  Servitudes,  251,  ed.  1829. 

^  Brown  v.  Windsor,  1  Crompt.  &  J.  20. 

"  Burlock  ».  Peck,  2  Duer,  90 ;  Murley  v.  M'Dermott,  8  Adolph.  &  E.  133. 
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cost  of  half  this  wall  against  the  administrator  of  Peck. 
The  court  held  that  by  H.'s  deed  of  lot  69,  the  whole  of 
the  party  wall  passed,  although  six  inches  of  it  stood  upon 
71,  the  whole  property  in  it  was  in  him.  When  H.  built 
upon  71,  he  appropriated,  as  he  had  a  right  to  do,  the  wall 
to  his  use,  and  thereby  gave  the  proprietor  of  No.  69  a 
right  to  recover  for  one  half  the  cost  of  it  under  the  cove- 
nant of  Peck,  as  one  running  with  the  land. 

17.  Connected  also  with  the  subject  of  remedy  of  one 
of  two  owners  of  party  walls  against  the  other  for  acts  in- 
juriously affecting  the  same  may  be  cited  the  case  of 
Phillips  V.  Boardman,  which  related  to  two  estates  adjoin- 
ing each  other,  upon  Washington  Street  in  Boston,  between 
which  there  was  an  ancient  party  wall  twelve  inches  thick, 
used  for  supporting  the  timbers  of  the  respective  houses. 
The  owner  of  one  having  taken  down  his,  and  being  about 
to  erect  a  new  building  on  the  site  of  the  old  one,  pared 
off  four  inches  from  the  old  wall  with  a  view  to  erect  a 
new  wall  distinct  from  the  old  one,  twelve  inches  in  thick- 
ness, occupying  eight  inches  upon  his  own  land,  and  the 
four  inches  of  the  old  wall  thus  pared  off.  He  had  begiin 
to  erect  such  wall,  occasionally  extending  his  bricks  two 
inches  beyond  the  same,  so  as  to  extend  to  the  centre  of 
the  old  wall,  partly  to  aid  in  the  support  of  the  new  and 
partly  to  indicate  the  extent  of  the  limits  of  his  line,  and 
to  prevent  the  owner  of  the  remainder  of  the  wall,  if  he 
took  it  down,  ever  joining  it  upon  his  new  wall.  The  ad- 
jacent owner  applied  for  an  injunction  to  his  erecting  such 
wall.  It  was  shown  that  the  wall  was  an  ancient  one, 
sufficient  for  such  buildings  as  stood  upon  the  street,  and 
that  paring  off  four  inches  would  essentially  impair  its 
strength,  and  that  the  new  wall  would  not  afford  any  ma- 
terial aid  or  strength  to  the  old  one.  The  court  granted 
the  injunction,  because  it  being  an  ancient  party  wall,  both 
parties  were  jointly  interested  in  it,  and  neither  of  them 
can  so  deal  with  it  as  to  diminish  its  capacity  for  service, 
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without  the  consent  of  the  other;  and  if  such  new  wall 
were  enjoyed  for  twenty  years,  the  right  to  enjoy  the  whole 
wall  as  a  party  one  would  be  lost  to  the  complainant.^ 

18.  There  were  rules  in  the  civil  law,  as  there  are  in  the 
French  code,  the  statutes  of  England,  and  in  Pennsylvania, 
regulating  the  rights  of  parties  in  respect  to  party  walls  be- 
tween their  estates,  and  the  remedies  to  which  either  may 
resort  for  compensation  for  their  erection  or  repair,  or  for 
injury  done  them.  But  these  partake  so  much  of  a  strictly 
local  character,  that,  with  the  exception  of  the  system  in 
force  in  France,  they  are  purposely  omitted  here.^ 

The  rule  of  the  civil  law,  whereby  one  may  acquire  by 
grant  or  prescription  the  right  of  having  the  beams  of  his 
house  rest  upon  the  wall  of  another  house,  though  such  wall 
is  wholly  built  upon  the  land  of  the  owner  of  the  wall,  has 
already  been  mentioned,  and,  as  it  would  seem,  the  same 
easement  may  be  gained  at  common  law  by  long  enjoy- 
ment.^ 

19.  The  cases  both  in  the  English  and  American  courts 
have  been  so  few  in  which  the  rights  of  parties  in  respect  to 
party  walls  have  been  considered,  that  I  have  been  induced 
by  the  importance  of  the  subject  to  depart  from  the  general 
rule  adopted  in  reference  to  this  worlt,  and  borrow  somewhat 
freely  from  the  French  law,  as  throwing  light  upon  some 
points  not  yet  adjudicated  upon  by  the  common-law  courts. 
But  it  should  be  remembered,  that,  while  both  by  the  civil 
and  common  law,  if  a  structure  becomes  one  answering  to 
the  character  of  a  party  wall,  it  must  be  made  so  by  the 

'  Phillips  V.  Boardmati,  4  Allen.     See  2  Hilliard,  Torts,  2d  ed.  157,  note. 

2  Code  Nap.,  Arts.  655  -  661  ;  Ayl.  Pand.  309  ;  Sherred  v.  Cisco,  4  Sandf. 
480,  491  ;  Dunlop,  Laws  of  Penn.,  ed.  1847,  u.  31,  p.  39,  Act  of  1721  ;  Pur- 
don's  Dig.  984,  985  ;  Building  Acts,  7  &  8  Vict  c.  84,  ^  20-27.  See  Woolr. 
Party  Walls,  passim ;  Evans  v.  Jayne,  23  Penn.  St.  34 ;  Davids  v.  Harris,  9 
Penn.  St.  501.  See  3  Kent,  Comm.  438,  note  ;  post,  sect.  19  ;  La.  Civ.  Code, 
Art.  671  ;  Graihle  v.  Hown,  1  La.  Ann.  140.     See  as  to  Iowa,  3  Clark,  391. 

8  Ayl.  Pand.  309 ;  D.  8,  2,  36 ;  Ibid.  8,  5,  14;  3  Kent,  Comm.  437  ;  3  Burge, 
Col.  &  F.  Law,  402  ;  Ersk.  Inst.  B.  2,  tit.  9,  ^  8. 
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agreement,  actual  or  presumed,  of  the  parties  to  that  effect; 
in  France  such  agreement  is  not  requisite.  On  the  contrary, 
if  one  build  the  wall  of  his  house  upon  the  verge  of  his 
land,  and  his  neighbor  has  occasion  to  build  a  house  adjoin- 
ing it,  he  may  make  use  of  this  wall  for  the  purpose,  if  of 
suitable  dimensions,  by  reimbursing  to  the  owner  a  fair  rat- 
able proportion  of  the  value  thereof,  and  of  the  land  it  occu- 
pies, so  far  as  he  uses  the  same.  This  is  so  in  the  cities, 
and  is  a  rule  based  upon  what  is  supposed  to  be  a  wise  pub- 
lic policy.  Nor  will  the  age  of  the  wall  make  any  difference, 
since  prescription  does  not  accrue  against  this  right.  The 
converse  of  the  proposition,  however,  is  not  true,  since  the 
owner  of  the  wall  cannot  compel  the  adjacent  owner  of 
land  to  become  a  joint  owner  in  the  structure.^ 

The  proposition  is  broadly  laid  down  in  the  Digest,  that, 
where  there  is  a  party  wall  between  two  adjoining  estates, 
neither  party  has  a  right  to  demolish  or  rebuild  it  at  his 
pleasure,  because  he  is  not  the  sole  owner  or  master  of  the 
structure.^ 

And  wheneveif  a  house  or  estate  is  sold,  whatever  service 
belongs  to  it  belongs  to  the  alienee.^ 

In  France  party  walls,  murs  mitoyens,  take  their  name 
from  the  combination  of  moi  and  toi,  and  include  walls  en- 
closing gardens  and  the  like  in  cities  and  villages,  as  well  as 
those  between  adjoining  houses.* 

In  the  eree^n  of  such  walls,  they  should  rest  in  equal 
parts  upon  the  land  of  each  owner,  and  there  are  sundry 
rules  laid  down  in  the  Code  and  writers  upon  the  subject 
for  determining  what  walls  come  within  this  category.^ 

TouUier,  in  his  Droit  Civil  Franjais,  draws  a  plain  dis- 


1  5  Duranton,  Cours  de  Droit  Fran^ais,  342 ;  3  TouUier,  Droit  Civil  Fran- 
9aia,  134,  136  ;  Inst.  2,  3,  4. 

2  D.  8,  2,  8. 
s  D.  8,  4,  12. 

*  Pardessus,  Traits  des  Servitudes,  ed.  1829,  217,  219,  221,  237. 
6  Ibid.  222,  238,  239,  242  ;  Code  Nap.,  Art.  654. 
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tinction  between  a  party  wall,  mur  mitoyen,  and  one  in  com- 
mon, viur  commun.  In  the  latter,  each  party  owns  in  each 
and  every  part  of  the  wall,  and  neither  can  designate  the 
part  that  belongs  to  him.  Whereas,  in  the  other,  though 
constructed  at  a  common  expense,  it  stands  upon  land  of 
which  there  is  a  several  ownership,  and  the  part  that  be- 
longs to  each  may  be  defined  by  the  line  separating  their 
lands.  Nevertheless,  as  both  parts  are  inseparable  by  the 
nature  of  their  use,  and  form  a  seemingly  entire  thing,  the 
wall  in  general  terms  is  said  to  be  common  between  the 
two  neighbors.^ 

Where  a  wall  is  party  by  agreement  of  the  proprietors, 
their  respective  liabilities  in  regard  to  the  same  are  regu- 
lated by  the  terms  of  their  agreement.  But  if  no  such 
agreement  appears,  the  law  presumes  their  rights  and  lia- 
bilities to  be  equal.  This  co-proprietorship  creates,  between 
those  to  whom  it  belongs,  the  same  obligation  as  the  law 
imposes  upon  all  joint  owners  of  property.  Bach  is  bound 
to  watch  over  its  safety  and  preservation  with  the  same 
diHgence  as  if  the  wall  belonged  to  himself  alone,  and, 
moreover,  he  should  personally  avoid  doing  anything  to 
damage  or  impair  it.  And  each  proprietor  has  a  right  of 
action  against  the  other  to  compel  him  to  repair  in  what- 
ever respect  he  may  have  wasted  or  impaired  it.^ 

The  Code  Napoleon^  provides  that  the  repairs  and  re- 
building of  party  walls  are  at  the  charge  of  all  those  who 
have  a  right  in  them,  and  in  proportion  to  the  right  of  each. 
This  appUes  to  cases  where  the  wall  is  out  of  repair  by  rea- 
son of  age  or  accident,  which  is  not  caused  by  the  default 
of  one  of  the  proprietors.     But  it  is  not  necessary  that  it 


1  3  TouUier,  Droit  Civil  Franpaia,  ed.  1824,  126. 

2  Paidessus,  Traite  des  Servitudes,  248 ;  3  Toullier,  Droit  Civil  Franjais, 
128,  147. 

8  Code  Nap.,  Art.  655 ;  Pardessus,  Traitd  des  Servitudes,  249,  250,  251 , 
5  Duranton,  Cours  de  Droit  Fran9ais,  327,  328,  370,  371 ;  3  TouUier,  Droit 
Civil  Franyais,  145,  147,  148. 
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should  be  in  ruins  in  order  that  one  co-proprietor  may  com- 
pel another  to  join  in  its  repair  or  reconstruction.  It  is 
enough  that  such  repairs  are  apparently  necessary ;  and  if 
the  parties  do  not  agree  upon  the  point  of  the  repair  being  ne- 
cessary, it  becomes  a  question  to  be  submitted  to  the  judg- 
ment of  experts,  in  a  mode  provided  by  law.  Sometimes  it 
is  only  necessary  to  reconstruct  the  wall  partially,  as  where 
it  leans  from  a  perpendicular,  or  its  materials  are  found  to 
want  sufficient  cement  or  solidity  in  the  upper  part  of  it 
alone.  In  such  cases  a  total  reconstruction  ought  not  to  be 
required,  and  should  only  extend  so  far  as  the  same  is  neces- 
sary. If  the  defect  be  in  the  lower  part  of  the  wall,  it  should 
be  supplied  by  newly  underpinnings  it. 

In  doing  these,  each  proprietor  should  share  equally  in  the 
inconveniences  arising  from  the  passage  of  the  workmen  and 
the  placing  of  their  materials  while  doing  the  work,  as  well 
as  in  the  expenses  thereby  occasioned.  But  so  far  as  it  is 
necessary  to  remove  anything,  or  place  props  and  supports 
while  executing  the  work,  each  party  is  to  bear  whatever 
part  of  this  may  particularly  concern  himself ;  and  if  either 
party  has  paintings  or  other  ornaments  upon  his  side  of  the 
wall  which  are  thereby  injured,  he  alone  is  to  bear  the  loss, 
since  he  has  to  ascribe  to  his  own  imprudence  the  placing 
of  ornaments  upon  a  wall  which  the  law  has  made  a  party 
one,  and  subject  to  be  rebuilt. 

So  if  one  has  a  place  of  public  amusement  adjoining  such 
wall,  to  which  the  public  resort,  and  the  same  is  a  source  of 
profit  to  him,  and  during  the  progress  of  such  reconstruction 
he  is  deprived  of  this  source  of  profit,  he  is  without  recom- 
pense or  indemnity.  It  is  one  of  the  inconveniences  inci- 
dent to  the  nature  of  the  property. 

A  different  rule  would  be  applied  if  the  wall  were  taken 
down  in  order  to  favor  a  private  enterprise  of  one  of  the 
proprietors.  He  must"  not  only  incur  the  whole  expense  of 
the  work  and  its  reconstruction,  but  must  pay  to  his  co-pro- 
prietor the  damages  thereby  occasioned  to  him.    If  it  is  not 

40 
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of  sufficient  thickness  or  of  suitable  material  to  serve  the 
purposes  for  which  it  was  erected,  the  expense  of  making  it 
such  and  supplying  the  materials  is  a  charge  upon  both 
parties.  But  if  it  is  made  higher  or  thicker  for  the  accom- 
modation of  one  only  of  the  proprietors,  he  must  sustain  the 
whole  expense  of  this  change.^ 

Either  proprietor  may  raise  the  wall  if  he  has  occasion, 
though  the  other  has  not,  provided  it  be  of  sufficient  width 
and  strength  to  sustain  the  addition.  Bvit  if  it  is  not,  the 
one  desiring  to  raise  it  must  make  it  competent  and  safe  for 
such  increase  at  his  own  expense,  unless  the  wall  at  the  time 
be  in  such  a  condition  as  requires  a  present  reconstruction. 
In  the  latter  contingency  the  other  proprietor  may  be  held 
to  contribute  towards  its  reconstruction  so  far  as  to  render  it 
suitable  for  the  purposes  for  which  it  was  originally  erected, 
if  no  increase  were  to  be  made  in  its  height.  If  either  wishes 
the  wall  to  be  made  wider  than  its  original  thickness,  he  must 
make  use  of  his  own  land  for  the  purpose.  But  though  thus 
widened,  it  still  remains  an  entire  party  wall. 

But  unless  such  entire  reconstruction  be  necessary,  neither 
proprietor  can  cause  it  to  be  made  against  the  consent  of  the 
other,  even  at  his  own  expense,  since  such  an  operation  al- 
ways brings  with  it  great  inconvenience  to  the  other  party, 
for  which  he  can  recover  no  recompense.^ 

A  like  rule  prevails  in  respect  to  building  the  wall  deeper 
as  in  raising  it  higher.  Either  may  do  it,  if  he  have  occa- 
sion, by  using  like  precautions  in  constructing  the  under^ 
■work  of  the  wall  not  to  injure  his  neighbor.  He  must  so 
dig  and  build  the  under  part  of  the  wall  in  respect  to  its 
solidity  and  strength,  that  the  common  wall  above  it  shall 
not  be  endangered  thereby ;  nor  can  he  call  upon  the  other 

1  Pardessus,  Traite  des  Servitudes,  251,  252 ;  3  Toullier,-Droit  Civil  Fran- 
9ais,  144  ;  Evans  v.  Jayne,  23  Penn.  St.  36  ;  3  Kent,  Comm.  437. 

2  Code  Nap.,  Art.  659 ;  Pardessus,  Traite  des  Servitudes,  262,  263,  264  ;  5 
Duranton,  Cours  de  Droit  Fran9ais,  368,  369  ;  3  TouUier,  Droit  Civil  Prancjais, 
140, 142. 
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party  for  indemnity  for  the  expense  of  supporting  the  part 
which  he  has  thus  constructed.  The  part  thus  added  be- 
longs to  him,  and  is  to  be  repaired  by  him  at  his  own  sole 
expense.^ 

So  far  as  either  proprietor  shall  raise  the  wall  above  its 
original  height,  it  will  be  for  him  to  keep  it  in  repair  at  his 
own  proper  charge,  unless  the  other  party  shall  see  fit  to  use 
it  for  the  support  of  a  building  on  his  side.  In  that  event 
it  all  becomes  a  party  wall,  and  the  latter  must  pay  his  share 
of  its  cost,  together  with  that  of  the  value  of  the  land  occu- 
pied, if  it  shall  have  been  also  widened,  calculated  upon 
certain  prescribed  principles  of  computation. 

The  law  also  provides  for  settling  questions  between  the 
parties,  if  the  owner  of  the  wall  shall  undertake  to  object 
to  the  adjacent  owner  availing  himself  of  the  benefit  of 
it.  And  also  for  the  judgment  of  experts  as  to  the  mode 
and  extent  to  which  the  owners  upon  one  side  and  the 
other  of  party  walls  may  use  them  in  case  of  disputes  be- 
tween them.^ 

When  a  party  wall  between  two  houses  has  been  rebuilt, 
all  the  servitudes  belonging  to  the  former  one  revive  and 
continue  in  respect  to  the  new  wall  or  new  house.* 

Each  proprietor  may  tise  the  wall  for  the  purposes  for 
which  it  was  erected  and  designed  by  the  nature  of  its  con- 
struction. This,  however,  is  limited  in  its  degree  by  what 
shall  be  for  the  interest  of  the  other  proprietor,  so  as  not  to 
deprive  him  of  his  equal  rights.  It  is  in  a  measure  regu- 
lated by  the  Code,  Art.  662,  which  prohibits  either  from 
making  any  recess  in  a  party  wall.  And  Pardessus  con- 
siders this  as  preventing  the  construction  of  a  safe,  a  niche, 


1  Pardessus,  Traite  des  Servitudes,  265  ;  3  Toullier,  Droit  Civil  Franfais,  135. 

''  Code  Nap.,  Arts,  660,  662 ;  Pardessus,  Traite  des  Servitudes,  266,  267,  268 ; 
5  Duranton,  Cours  de  Droit  Fran^ais,  377,  379  ;  3  Toullier,  Droit  Civil  Fran- 
9ais,  140,  142. 

3  5  Duranton,  Gours  de  Droit  Fran9ais,  382 ;  3  Toullier,  Droit  Civil  Frau- 
^ais,  522. 
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a  pipe,  or  a  chimney  flue  in  such  a  wall.  But  it  does  not 
prohibit  making  openings  into  the  wall  for  supporting  beams 
and  joists,  and  the  depth  to  which  this  may  be  done  is  fixed 
by  law.  So  stones  or  bars  of  iron  intended  for  strengthening 
or  supporting  the  wall  may  be  inserted  into  it.-' 

Either  of  the  co-proprietors  of  a  party  wall  may  at  any 
time  discharge  himself  from  liability,  to  repair  or  rebuild  it, 
provided  he  has  not  any  building  resting  upon  or  supported 
by  such  wall,  if  he  will  abandon  his  right  of  property  in  the 
use  of  the  same,  and  of  the  land  on  which  it  stands.  It  is 
not  enough  that  he  abandons  the  wall,  he  must  abandon  the 
land  also.  But  he  will  not,  by  such  abandonment,  exoner- 
ate himself  from  responsibility  on  account  of  acts  which  he 
or  those  in  his  employ  may  have  previously  done  to  the  wall. 
This  is  provided  for  by  the  Code,  Art.  656,  which  is  in  these 
words :  "  Every  joint  owner  of  a  party  wall  may  exempt 
himself  from  contributing  to  its  reparation  and  rebuilding 
by  abandoning  his  right  of  partyship,  provided  such  party 
wall  does  not  support  any  building  belonging  to  him." 

On  the  other  hand  the  proprietor  to  whom  the  abandon- 
ment is  made  shall  not  be  at  liberty  to  suffer  the  wall  to  go 
to  ruin  in  order  to  enjoy  the  benefit  of  the  land  and  the  ma- 
terials of  the  wall,  half  of  which  still  belong  to  the  other 
proprietor.  The  consequence  is,  that  if  he  abandon  the 
use  of  the  wall  as  a  structure,  the  former  co-proprietor 
may  reclaim  his  land  and  his  share  of  the  materials  of  the 
wall.^ 

If  one  proprietor  suffers  the  other  to  exercise  exclusive 
control  over  the  wall,  as  sole  owner  thereof,  for  thirty  years, 
it  will  lose  the  character  of  a  party  wall  by  prescription.^ 

20.  The  principle  upon  which  the  laws  of  Pennsylvania 


1  PardessHS,  Traits   des  Servitudes,  256,  257,  258  ;  5  Dnranton,  Cours  de 
Droit  Frau?ais,  367,  379  ;  3  TouUier,  Droit  Civil  FraiKjais,  138. 

2  Pardessus,  Traits,  &c.,  253,  254,  255 ;  5  Duranton,  Cours,  &c.,  328,  341  ;  3 
TouUier,  Droit,  &c.,  149,  150,  151. 

^  Merlin,  Repertoire  de  Jurisprudence,  tit.  Mitoyennete. 
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in  respect  to  party  walls  in  the  city  of  Philadelphia  are 
based  is  so  nearly  in  accordance  with  the  doctrine  of  the 
French  law  above  stated,  that  it  is  referred  to  again  for  pur- 
poses of  illustration.  The  statute  provides  for  party  walls 
between  two  estates  being  set  out  and  regulated  as  to  their 
thickness  by  surveyors,  and  that  the  foundations  of  these 
shall  be  laid  equally  upon  the  lands  of  the  persons  between 
whom  such  party  wall  is  made ;  "  and  the  first  builders 
shall  be  reimbursed  one  moiety  of  the  charge  of  such  party 
wall,  or  for  so  much  thereof  as  the  next  builder  shall  have 
occasion  to  make  use  of,  before  such  next  builder  shall  any 
ways  use  or  break  into  the  said  wall,  the  charge  or  value 
thereof  to  be  set  by  the  said  regulators."  Provision  is  also 
made  for  having  a  survey  made  of  any  party  wall  against 
which  one  is  about  to  build,  to  determine  as  to  its  suf- 
ficiency, with  authority  oh  the  part  of  the  regulators  to 
direct  the  removal  of  any  such  wall  if  insufficient,  and  to 
regulate  the  width  of  the  same,  and  no  such  wall  may  be 
less  than  nine  inches  in  thickness. 

A  question  arose  under  this  law,  in  which  Evans  and 
Watson,  having  a  party  wall  between  their  estate  and  that 
of  Jayne,  who  was  about  to  erect  a  store  adjoining  it, 
were  notified  to  remove  it  by  the  regulators  because  of  its 
insufficiency.  Prom  this  order  they  appealed.  The  court 
say :  "  There  can  be  no  available  objection  to  the  principle 
upon  which  our  law  as  to  party  walls  is  based.  The  law  as 
to  partition  fences  involves  the  same  principle.  It  has  con- 
stituted part  of  the  law  of  France  for  ages,  and  is  fully  car- 
ried out  in  the  Code  Napoleon."  The  court  then  cite  Ar- 
ticle 659 :  "  The  principle  is  no  invasion  of  the  absolute 
right  of  property,  for  that  absolute  involves  a  relative,  in 
that  it  implies  the  right  of  each  adjoiner,  as  against  the 
other,  to  insist  on  a  separation  by  a  boundary  more  substan- 
tial than  a  mathematical  line.  This  imaginary  line  is  com- 
mon, and  so  ought  the  real  one  to  be,  and  it  is  only  in  the 
character  of  this  that  the  difficulty  lies  which  requires  legis- 

40* 
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lation.  And  there  is  nothing  more  severe  in  submitting  the 
question  of  the  sufficiency  of  walls  in  a  city  to  the  city  sur- 
veyor, than  there  is  submitting  the  sufficiency  of  fences  in 
the  country  to  fence-viewers."  And  the  appeal  was  accord- 
ingly disallowed.^ 


SECTION    IV. 

EASEMENT   OF   SUPPORT   OF   SUBJACENT  LAND. 

1.  Two  freeholds  in  case  of  mines,  surface  and  subjacent. 

2.  Riglit  of  support  of  upper  freehold,  one  of  property. 

3.  Analogy  between  support  of  adjacent  and  subjacent  land. 

4.  Humphries  v.  Brogden.     How  mines  must  be  worked. 
,  B.  Harris  v.  Kyding.     What  rights  reserved  with  mines. 

6.  Where  cause  of  action  begins  for  impairing  support. 

7.  Rowbotham  v.  Wilson.    Effect  of  reserve  of  mines  on  support. 

8.  Support  of  houses  gained  by  prescription  against  mines.  r 

9.  Rule  as  to  surface  support  applies  to  public  works. 

1.  There  remains  to  be  considered,  as  coming  properly 
in  connection  with  the  doctrine  of  the  support  laterally  of 
the  soil  or  buildings  of  one  man  by  those  of  another,  how 
far  the  owner  of  the  surface  soil  of  the  earth  has  a  right  to 
insist  upon  a  support  from  beneath  of  his  soil  or  buildings, 
as  against  excavations  by  the  owner  of  the  minerals  below 
it  in  extracting  the  same.  Numerous  cases  have  arisen, 
of  late,  in  the  English  courts,  where  such  excavations  have 
caused  the  surface  of  the  earth  to  subside,  and  in  some  cases 
causing  injury  or  destruction  to  buildings  standing  thereon. 

These  qiiestions  have  arisen  from  what  is  now  familiar 
law,  that  there  may  be  two  freeholds  in  the  same  body  of 
earth  measured  superficially  and  perpendicularly  down  to- 
wards the  centre  of  the  earth,  to  which,  theoretically,  the 
unlimited  ownership  of  the  soil  extends,  viz.  a  freehold  in 

1  Pardon,  Dig.  634,  §  2,  U,  15  ;  Evans  v.  Jayne,  23  Penn.  St.  34  ;  Ingles  v. 
Bringhurst,  1  Dall.  341. 
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the  superficial  soil,  and  enough  of  that  lying  beneath  it  to 
support  it,  and  a  freehold  in  the  mines  underneath  this,  with 
a  right  of  access  to  work  the  same,  and  extract  the  min- 
erals there  found.^ 

2.  To  this  extent,  the  right  of  having  the  soil  supported 
from  below  is  a  natural  one,  or,  more  properly,  an  incident 
to  the  ownership  of  the  soil.^  And  in  some  cases  the  owner 
of  such  soil  has  a  right  of  easement  of  support  of  buildings 
or  other  structures  creating  additional  burdens  thereon. 
Some  of  the  cases  involving  these  questions  will  be  found 
below,  and  are  referred  to  for  purposes  of  illustration  of  the 
rules  applicable  in  such  cases. 

3.  It  will  be  found  that  much  aid  may  be  derived  in 
settling  questions  of  the  right  of  support  against  excava- 
tions for  mining  purposes  from  their  analogy  with  the 
rules  already  stated  in  respect  to  the  right  of  lateral  sup- 
port of  soil  and  buildings.^ 

4.  The  case  of  Humphries  v.  Brogden,  decided  in  1850, 
has  become  a  leading  one  upon  this  subject.  It  was  for 
an  injury  to  the  plaintiff's  soil  by  the  defendants  so  work- 
ing their  mine  beneath  it  as  to  cause  it  to  settle  and  sink 
down.  It  was  not  found  that  the  defendants  had  worked 
their  mines  carelessly,  but,  on  the  contrary,  had  done  so, 
carefully  according  to  the  custom  of  the  country.  But 
they  had  failed  to  leave  sufficient  pillars  and  props  to 
prevent  the  plaintiff's  land  from  settling. 

The  Chief  Justice,  Campbell,  refers  to  the  cases  above 
mentioned,  relating  to  the  lateral  support  of  the  soil  of 
one  man  by  that  of  another,  and  says :  "  Pari  ratione,  where 
there  are  separate  freeholds,  from  the  surface  of  the  land 
and  the  minerals  belonging  to  different  owners,  we  are  of 
opinion   that  the   owner  of  the   surface,  while  unencum- 

1  "Wilkinson  v.  Proud,  11  Mees.  &  W.  33 ;  Kowbotham  v.  Wilson,  8  EUia  & 
B.  123,  142. 

2  Rowbothara  v.  Wilson,  8  Ellis.  &  B.  123,  152. 
2  See  ante,  sect.  I . 
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bered  by  buildings,  and  in  its  naturaf  state,  is  entitled  to 
have  it  supported  by  the  subjacent  mineral  strata.  Those 
strata  may  of  course  be  removed  by  the  owner  of  them, 
so  that  a  sufficient  support  for  the  surface  is  left.  But 
if  the  surface  subsides,  and  is  injured  by  the  removal  of 
these  strata,  although,  on  the  supposition  that  the  surface 
and  the  minerals  belong  to  the  same  owner,  the  operation 
may  not  have  been  conducted  negligently,  nor  contrary 
to  the  custom  of  the  country,  the  owner  of  the  surface 
may  maintain  an  action  against  the  owner  of  the  minerals 
for  the  damage  sustained  by  the  subsidence."  He  refers 
to  the  case  of  Harris  v.  Eyding,i  and  adds :  "  It  seems  to 
have  been  the  unanimous  opinion  of  the  court,  that  there 
existed  the  natural  easement  of  support  for  the  upper  soil 
from  the  soil  beneath."  It  was  held  that  the  plaintiif  was 
entitled  to  recover. 

5.  The  case  of  Harris  v.  Ryding  was  decided  in  1839, 
In  that,  the  grantor  of  the  mines  sold  the  surface  to  the 
person  under  whom  the  plaintiff  claimed,  and  in  his  deed 
reserved  the  mines  with  liberty  to  get  them.  Lord  Abinger, 
C.  B.  says,  that  if  the  owner  had  granted  the  surface, 
reserving  the  mines  merely,  he  would  have  had  no  access 
through  the  surface,  but  must  have  reached  them  through 
other  adits.  And  when  he  reserved  the  right  of  access, 
he  did  not  thereby  reserve  the  right  to  dig  so  as  to  de- 
stroy the  surface,  or  to  do  anything  in  a  manner  unusual 
and  improper,  so  as  to  prejvidice  the  surface  of  the  land. 
And  as  the  case  found  that  the  defendant  did  not  have  suf- 
ficient support  for  the  surface,  the  Chief  Baron  held  that  he 
was  liable  for  the  damage  thereby  occasioned.  There  were 
buildings,  in  this  case,  standing  upon  the  surface,  and  one 
count  in  the   declaration   was   for  injury  to  these.      But 

1  Humphries  v.  Brogden,  12  Q.  B.  739  ;  Harris  v.  Eyding,  5  Mees.  &  W.  60. 
See  Smart  v.  Morton,  5  Ellis  &  B.  30  ;  per  Crowder,  J.,  Eowbotham  v.  Wilson, 
8  Ellis  &  B.  154;  JDer  Coleridge,  J.,  Bonomi  v.  Backhouse,  Ellis,  B.  &  E.  622, 
639 ;  Roberts  v.  Haines,  6  Ellis  &  B.  643  ;  B.  c,  7  Ellis  &  B.  625. 
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the  case  turned  wholly  upon  the  point,  in  which  all  the 
court  agreed,  that,  inasmuch  as  the  defendants  so  worked 
their  mines  as  not  to  leave  a  reasonable  support  for  the 
surface,  they  were  liable  for  the  damages  thereby  oc- 
casioned.^ 

6.  Where  there  has  been  a  wrongful  act  of  withdrawing 
the  surface  support  by  improper  excavations  for  minerals, 
the  surface  owner  is  not  obliged  'to  wait  until  his  land 
or  buildings  shall  have  actually  cracked  or  subsided.  The 
act  is  a  violation  of  his  right,  and  he  may,  in  an  action 
therefor,  recover  full  compensation,  including  the  probable 
damage  to  the  fabric,  and  the  Statute  of  Limitations  begins 
to  run  from  the  time  of  such  act  done.^ 

7.  In  Rowbotham  v.  Wilson,  Campbell,  C.  J.  held  that 
though,  in  the  absence  of  an  express  grant  to  that  effect, 
the  owner  of  minerals  has  no  right  so  to  work  his  mines 
as  to  withdraw  the  reasonable  support  required  for  the 
surface,  yet  the  owner  of  both  may  so  grant  the  surface 
as  to  secure  to  the  owner  of  the  mines  a  right  to  exca- 
vate the  same,  though  by  so  doing  he  do  not  leave  a 
sufficient  support  for  the  surface.  Nor  would  the  right 
of  the  surface  owner,  in  this  respect,  be  changed  by  his 
erecting  thereon  dwelling-houses  which  would  be  injured  by 
such  excavation,  and  that  successive  owners  of  the  estates 
would  be  bound  by  the  grant  and  its  limitations.^ 

The  case  came  up  again  before  the  Exchequer  Chamber 
in  1857.  Watson,  B.  was  of  opinion  "  that  the  agreement 
or  grant  by  which  the  owner  of  the  mines  was  to  be 
at  liberty  to  work  them  ;without  leaving  a  reasonable  sup- 
port was  in  effect  a  covenant  not  to  sue  on  the  part  of 
the  surface  owner,  and  that  this  would  not  run  with  the 


1  See  Smart  v.  Morton,  5  Ellis  &  B.  30,  46,  confirming  the  doctrine  of  the 
above  cases.     Rowbotham  v.  Wilson,  6  Ellis  &  B.  593,  602. 

'  Nicklin  v.  Williams,  10  Exch.  259 ;  Bonomi  v.  Backhouse,  Ellis,  B.  &  E. 
622,  646  ;  Wightman,  J.,  contra,  p.  637. 

8  Rowbotham  v.  Wilson,  6  Ellis  &  B.  593. 
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land,  that  such  a  right  was  not  the  subject-matter  of  a 
grant,  since,  to  be  the  subject-matter  of  a  grant,  it  must 
be  an  easement  to  be  imposed  on  the  corporeal  property 
of  the  grantor."  He  was  therefore  of  opinion,  that  the 
plaintiff  ought  to  recover. 

Bramwell,  B.  was  of  opinion  that  the  claim  here  made 
by  the  surface  owner  of  a  right  of  support  of  his  premises 
was  not  that  of  an  easement,  because  an  easement  is  some- 
thing additional  to  the  ordinary  rights  of  property.  But  he 
held  that  this  right  of  support  was  something  that  he  could 
convey  away  to  the  owner  of  the  mines  below,  and  if  he 
took  his  estate  with  such  a  right  in  the  mine-owner  below, 
he  took  it  on  the  terms  of  its  creation,  and  was  boiind 
thereby.  He  therefore  was  for  confirming  the  judgment  in 
the  King's  Bench. 

Martin,  B.  was  of  opinion  that  the  owner  of  land  may 
grant  the  surface,  subject  to  the  quality  or  incident  that  he 
shall  be  at  liberty  to  work  the  mine  underneath,  and  not  be 
responsible  for  any  subsidence  of  the  surface,  and  was  there- 
fore in  favor  of  affirming  the  former  judgment.  Williams, 
J.  was  of  the  same  opinion.  Crowder,  J.  was  of  the  same 
opinion.  He  admitted  that  a  covenant  not  to  sue  would  not 
run  with  land,  but  that  the  owner  of  land  might  release  an 
easement  or  a  right  incident  to  an  estate,  and  it  would  be 
binding  upon  those  to  whom  that  estate  comes,  and  that 
here  the  owner  of  the  surface  took  it  subject  to  the  same 
limited  right  of  support  as  the  original  grantee  under  whom 
he  held. 

Cresswell,  J.  was  of  opinion  that  the  judgment  should 
be  reversed,  regarding  the  matter  as  a  covenant  on  the  part 
of  the  surface  owner  not  to  sue  for  an  injury  to  his  own 
property,  and  not  a  release  of  any  easement  or  other  right 
in  the  mines,  or  a  grant  of  any  interest  in  the  land  of  the 
mine-owner,  or  a  license  to  cause  an  injury  to  the  surface, 
which  would  be  personal  to  the  licensee,  and  not  grantable 
over.     But  the  judgment  of  the  King's  Bench  was  affirmed. 
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And  when  the  case  came  before  the  House  of  Lords  it  was 
again  confirmed.^ 

8.  In  Bonomi  v.  Backhouse,  which  was  for  an  alleged  in- 
jury to  plaintiff's  house  and  land  by  the  working  of  defend- 
ant's mines,  the  house  was  an  ancient  one,  and  the  judge, 
Wightman,  remarked,  "  Where  ancient  buildings  are  stand- 
ing upon  the  plaintiff's  land,  the  defendant  must  take  care 
not  to  use  his  own  land  in  such  manner  as  to  injure 
them."  2 

And  after  an  enjoyment  of  the  support  of  the  natural  soil 
for  a  dwelling-house  for  twenty  years,  a  mine-owner  may 
not  so  work  his  mine  as  to  injure  the  foundations  thereof.^ 

But  if  the  owner  of  a  house  sues  for  an  injury  to  the 
same,  by  weakening  the  support  thereof,  by  excavating  for 
minerals  below  it,  he  must  state  in  his  declaration  the 
grounds  upon  which  he  is  entitled  to  have  his  house  sup- 
ported by  the  land  above  the  mines ;  and  unless  these  are  so 
stated,  he  will  fail  in  his  action.* 

9.  In  Northeastern  Railway  Co.  v.  Elliot,  the  court  held 
that  the  doctrine  that  the  owner  of  a  mine  may  not  work  it 
so  as  to  take  away  the  reasonable,  natural  support  of  the 
surface,  applies  in  cases  where  public  works  like  a  railway 
are  constructed  over  it,  and  it  is  immaterial  whether  such 
company  purchase,  or  take  the  land  under  its  act  of  incor- 
poration. But  if  such  mine  happened  to  be  full  of  water 
when  the  road  was  constructed,  whereby  the  surface  was 
supported,  as  well  as  by  props  and  ribs  of  coal  left  in  the 
mines,  the  company  could  not  complain  that  such  water 
was  afterwards  pumped  out,  and  the  surface  support  there- 
by weakened,  inasmuch  as  it  was,  from  its  nature,  a  mere 
temporary  condition  of  the  property .^ 


1  Kowbotham  v.  Wilson,  8  H.  of  L.  Cas.  348. 

2  Bonomi  v.  Backhouse,  Ellis,  B.  &  E.  622,  636.    See  also  Eowbotham  v.  Wil- 
son, 8  H.  of  L.  Cas.  348,  365,  367. 

2  Eogers  v.  Taylor,  2  Hurlst.  &  N.  828 ;  Partridge  v.  Scott,  3  Mees.  &  W.  220. 

*  Hilton  V.  Whitehead,  12  Q.  B.  734. 

6  Northeastern  E.  W.  Co.  v.  EUiot,  1  Johns.  &  H.  145. 
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SECTION    V. 

EASEMENT  OF  SUPPORT  OF  PARTS  OF  THE  SAME  HOUSE. 

1.  Separate  freeholds  may  be  had  in  the  different  parts  of  a  house. 

2.  One  owner  may  not  impair  the  support  of  the  part  of  another. 

3.  How  far  owners  are  to  contribute  towards  repairs. 

4.  Owners  in  common  contribute  towards  repairs.     Doane  v.  Badger. 

5.  How  far  owners  of  one  story  contribute  to  support  another. 

6.  Remedy  in  equity  of  the  owner  of  one  story  against  the  owner  of  anotlier. 

7.  Law  of  Scotland  as  to  support  of  different  stories.  * 

8.  Laws  of  France  on  same  subject. 

9.  Laws  of  France  as  to  houses  falHng  by  decay. 

10.  How  one  estate  may  protect  itself  from  a  privy  on  another. 

1.  While  the  law  is  well  settled,  that  there  may  be  sep- 
arate owners  in  freehold  or  inheritance  of  different  parts 
of  the  same  house,  even  though  one  of  these  be  a  single 
chamber  therein ,i  the  common  law  seems  to  be  singularly 
deficient  in  definite  rules  in  respect  to  the  rights  and  obliga- 
tions of  the  several  owners,  as  to  the  extent  and  mode  of 
using  the  parts  of  one  tenement  for  the  benefit  of  another, 
or  how  far  the  owner  of  either  part  is  bound  to  repair  the 
same,  or  to  contribute  to  the  repairs  of  other  parts. 

2.  There  are  definite  rules  upon  this  subject  in  the  Scotch 
and  French  laws  which  it  is  proposed  to  notice  briefly,  after 
considering  how  far  the  common  law  furnishes  a  guide  in 
determining  the  rights  of  the  respective  parties. 

It  is  well  settled,  in  the  first  place,  that  where  there  are 
different  stories  to  the  same  house,  each  belonging  to  differ- 
ent owners,  neither  can  do  anything  within  his  own  story 
which  shall  impair  the  safety  or  enjoyment  of  that  of  the 
other  owners.  Thus  it  is  said  by  Lord  Campbell:  "The 
books  of  reports  abound  with  decisions  restraining  a  man's 
acts  upon  and  with  his  own  property,  where  the  necessary  or 
probable  consequence  of  such  acts  is  to  do  damage  to  oth- 
ers.    The  case  of  common  occurrence  is  where  the  upper 


1  Co.  Litt.  48  b  ;  1  "Washb.  Real  Prop.  4. 
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story  of  a  house  belongs  to  one  man,  and  the  lower  to 
another.  The  owner  of  the  upper  story,  without  any  ex- 
press grant  or  enjoyment  for  any  given  time,  has  a  right  to 

the  support  of  the  lower  story If,"  he  adds,  "  the 

♦owner  of  an  entire  house  conveying  away  the  lower  story 
only  is,  without  any  express  reservation,  entitled  to  the  sup- 
port of  the  lower  story  for  the  benefit  of  the  upper  story," 
&c.,  assuming  this  postulate  as  an  undoubted  rule  of  law,  to 
which  he  refers  for  purposes  of  illustration.^ 

In  the  case  last  cited,  Campbell,  C.  J.  says :  "  If  the 
owner  of  a  house  were  to  convey  it  to  another  by  deed, 
reserving  a  lower  story  to  himself,  whatever  powers  he  re- 
served for  the  enjoyment  of  this  story,  unless  the  right  of 
support  is  renounced  by  the  grantee  of  the  superior  stories, 
these  powers  must  be  considered  as  only  meant  to  be  exer- 
cised subject  to  this  right  being  respected." 

In  Harris  v.  Ryding,  which  was  a  case  involving  the  rights 
of  surface  owners  as  against  the  operations  of  subjacent  mine- 
owners,  Maule,  J.  says  :  "  That  right  appears  to  me  to  be 
very  analogous  to  that  of  a  person  having  a  room  in  a  house 
over  another  man's  room  ;  yet  his  rights  over  his  exclusive 
property  are  not  unlimited,  but  are  limited  by  the  duty  of  so 
using  it  as  not  to  do  any  damage  to  the  property  of  another 
person."  ^ 

In  the  case  last  cited,  Parke,  B.  says  :  "  It  is  very  like  the 
case  of  the  grant  of  an  upper  room  in  a  house  with  the  res- 
ervation by  the  grantor  of  a  lower  room,  he  undertaking  to 
do  nothing  which  will  derogate  from  the  right  to  occupy  the 
upper  room  ;  and  if  he  were  to  remove  the  support  of  the 
upper  room,  he  would  be  liable  in  an  action  of  covenant,  for 
a  grantor  is  not  entitled  to  defeat  his  own  act  by  taking  away 
the  underpinnings  from  the  upper  room." 


^  Humphries  v.  Brogden,  12  Q.  B.  739,  747.     See  also  Smart  v.  Morton,  5 
ElUs  &  B.  30,  47. 
2  Harris  ».  Eyding,  5  Mees.  &  W.  60,  76. 
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3.  Neither  of  the  above  cases,  however,  reaches  the  ques- 
tion, how  far  the  owner  of  one  part  is  bound  to  contribute 
towards  the  repair  or  maintenance  of  any  other  part  of  the 
structure.  If  the  notion  of  the  French  law  is  to  be  applied, 
so  far  as  the  walls  or  any  other  part  of  the  house  are  neces- 
sary for  the  common  benefit  of  the  whole  structure,  they  are 
to  be  considered  in  the  nature  of  party  walls,  and  each  owner 
must  contribute  or  aid  in  their  support  and  repair.  And  this 
seems  to  be  sustained  by  Kent,  Oh.,  in  Campbell  v.  Mesier.^ 

4.  The  same  principle  was  applied  in  the  case  of  Doane  v. 
Badger,  where  the  subject-matter  of  common  property  was  a 
pump  which  was  out  of  repair ;  and  in  illustrating  the  doc- 
trine, the  court  refer  to  the  case  of  a  house  :  "  If  the  two 
co-tenants  tacitly  agree  or  permit  the  house  or  its  appurte- 
nances to  go  to  decay,  neither  can  complain  of  the  other 
until  after  a  request  and  refusal  to  join  in  making  repairs," 
clearly  assuming  that  if  one  joint  owner  of  common  property, 
after  notice  and  demand  of  the  other,  cause  necessary  re- 
pairs to  be  made  upon  the  same,  he  may  have  his  remedy  by 
action  for  his  reimbursement.^ 

5.  The  point  was  incidentally  discussed  in  Loringt).  Bacon, 
where  the  plaintiff,  who  owned  the  upper  story  of  a  house, 
the  roof  of  which  required  repairs,  caused  the  same  to  be 
made,  and  then  brought  an  action  of  indebitatus  assumpsit 
for  contribution  against  the  defendant,  who  owned  the  lower 
story  and  cellar  of  the  house.  In  giving  an  opinion  in  the 
case,  the  judge.  Parsons,  refers  to  a  case  from  Keilwey,^ 
where  two  of  the  judges  were  of  opinion,  that,  if  a  man 
have  a  house  underneath,  and  another  have  a  house  over  it, 
the  owner  of  the  first  house  may  compel  the  other  to  pre- 
serve the  timbers  of  the  house  underneath  ;  and  so  may  the 
owner  of  the  house  above  compel  the  other  to  repair  the 
timbers  of  his  house  below,  and  this  by  an  action  on  the 


1  Campbell  v.  Mesier,  4  Johns.  Ch.  334. 

2  Doane  v.  Badger,  12  Mass.  65,  70.  8  Keilwey,  98  b,  pi.  4. 
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case.  But  it  is  said :  "  Some  of  the  bar  were  of  opinion 
that  tlie  owner  of  the  house  underneath  might  suffer  it  to 
fall ;  and  yet  all  agreed  that  he  could  not  pull  it  down  to 
destroy  the  house  above."  And  in  Tenant  v.  Goldwin^ 
Lord  Holt  doubted  the  law  of  the  above  case. 

The  judge  then  proceeds :  "  But  there  is,  unquestion- 
ably, a  writ  at  common  law  de  domo  reparanda,^  in  which 
A.  is  commanded  to  repair  a  certain  house  of  his  in  N., 
which  is  in  danger  of  falling,  to  the  nuisance  of  the  free- 
hold of  B.,  and  which  A.  ought,  and  hath  been  used,  to 
repair.  This  writ,  Fitzherbert  says,  lies  when  a  man  who 
has  a  house  adjoining  to  the  house  of  his  neighbor  suffers 
his  house  to  lie  in  decay  to  the  annoyance  of  his  neighbor's 
house.  And  if  the  plaintiff  recover  he  shall  have  his  dam- 
ages, and  it  shall  be  awarded  that  the  defendant  repair,  &c. 

And  there  appears  no  reasonable  cause  of  distinction 

in  the  cases,  whether  a  house  adjoin  to  another  on  one  side 
or  above  or  underneath  it." 

He  then  goes  on  to  show  why,  if  the  case  in  Keilwey  is 
law,  the  plaintiff  in  the  case  under  consideration  could  not 
recover.  And  adds  :  "  If  the  case  in  Keilwey  is  not  law, 
then,  upon  analogy  to  the  writ  at  common  law,  the  plaintiff 
cannot  compel  the  defendant  to  contribute  to  his  expenses  in 
repairing  his  own  house.  But  if  his  house  be  considered  as 
adjoining  to  hers  (the  plaintiff's),  she  might  have  sued  an  ac- 
tion of  the  case  against  him  if  he  had  suffered  his  house  to 

remain  in  decay  to  the  annoyance  of  her  house We 

do  not  now  decide  on  the  authority  due  to  the  case  in  Keil- 
wey, but  if  an  action  on  the  case  should  come  before  us 
founded  on  that  report,  it  will  deserve  a  further  and  full 
consideration."  ^ 

6.  The  reasoning  of  the  court  in  the  above  case  of  Loring 
V.  Bacon  goes  to  sustain  a  liability  of  one  part-owner  of  a 

1  Tenant ».  Goldwin,  6  Mod.  311 ;  s.  c,  2  Ld.  Raym.  1089,  1093. 

2  Fitzh.  N.  B.  296. 

*  Loring  ».  Bacon,  4  Mass.  575. 
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house  to  the  other  for  neglecting  to  keep  his  own  part  in 
repair.  But  in  Cheeseborough  v.  Green,i  the  court  of  Con- 
necticut insisted  that  no  action  at  law  could  be  maintained 
by  the  owner  of  a  lower  story  of  a  house  against  the  owner 
of  the  upper  one  for  neglecting  to  keep  the  roof  of  the  same 
in  repair,  the  only  remedy  being  in  equity.  They  also  refer 
to  the  cases  above  cited  from  Keilwey,  and  Modern  Reports, 
and  seem  to  assume  the  law  to  be  settled,  that,  for  such  neg- 
lect to  repair  the  roof  by  the  owner  of  the  upper  story,  the 
owner  of  a  lower  one  might  have  a  complete  remedy  in 
equity. 

To  the  above  cases  may  be  added  one  from  a  later  volume 
of  Modern  Reports,  quantum  valebat,  where  it  is  said :  "  If 
a  man  has  an  upper  room,  an  action  lies  against  him  by  one 
that  has  an  under  room,  to  compel  him  to  repair  his  roof ; 
and  so  where  a  man  has  a  ground  room,  they  over  him  may 
have  an  action  to  compel  him  to  keep  up  and  maintain  his 
foundation."  ^ 

7.  This  subject  has  been  treated  of  here  as  a  question  of 
servitude  at  common  law,  if  for  no  other  reason,  because  of 
the  analogy  there  is  between  the  support  of  one  part  of  a 
dwelling-house  by  another,  and  that  of  land  by  what  is 
adjacent  or  subjacent  thereto. 

The  Scotch  and  French  systems  treat  of  it  as  embraced 
under  the  law  of  servitudes.  The  former  prescribes  mi- 
nutely what  each  proprietor  of  the  several  stories  of  a  house 
is  required  to  do  in  supporting  or  maintaining  the  same. 
"  Where  a  house  is  divided  into  different  floors  or  stories, 
each  door  belonging  to  a  different  owner,  the  proprietor  of 
the  ground  floor  is  bound  by  the  nature  and  condition  of  his 
property,  without  any  servitude,  not  only  to  bear  the  weight 
of  the  upper  story,  but  to  repair  his  own  property,  in  order 
that  it  may  be  capable  of  bearing  that  weight.     As  the  roof 


1  Cheeseborough  v.  Green,  10  Conn.  318. 

2  Anonymous,  11  Mod.  7. 
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remains  a  common  roof  to  the  whole,  and  the  area  on  which 
the  house  stands  supports  the  whole,  the  proprietor  of  the 
ground-story  is  obliged  to  uphold  it  for  the  support  of  the 
upper,  and  the  owner  of  the  upper  must  uphold  it  as  a  roof 

or  cover  to  the  lower Where  the  property  of  the 

highest  story  is  divided  into  separate  garrets  among  different 
proprietors,  each  proprietor  must  uphold  that  part  of  the 
roof  that  covers  his  own  garret."  ^ 

8.  In  the  French  law  the  subject  is  regulated  by  the  Code,^ 
by  which :  "  "Where  the  diiferent  stories  of  a  house  belong 
to  different  owners,  if  the  writings  relating  to  such  property 
do  not  regulate  the  custom  of  repairs  and  rebuildings,  they 
shall  be  done  as  follows.  The  main  walls  and  the  roof  are 
at  the  charge  of  all  the  owners,  each  one  in  proportion  to 
the  value  of  the  story  belonging  to  him.  The  proprietor  of 
each  story  is  at  the  expense  of  his  own  flooring.  •  The  pro- 
prietor of  the  first  story  makes  the  staircase  which  leads  to 
it ;  the  proprietor  of  the  second  story  makes,  beginning 
from  where  the  former  ended,  the  staircase  leading  to  his, 
and  so  on." 

This  rule  is  based  upon  the  above  suggestion  that  while 
each  is  to  do  whatever  is  necessary  within  his  own  prem- 
ises, so  much  of  the  structure  as  is  for  the  common  bene- 
fit of  all  the  proprietors  is  made  a  common  charge.  And 
TouUier  accordingly  says  it  is  not  only  the  principal  walls 
of  the  house  that  become  party  (mitogens'),  but  also  the 
roof,  the  stairs,  the  large  beams,  &c.,  and  it  was  neces- 
sary to  determine  the  manner  of  contributing  to  the  sev- 
eral repairs  which  were  common  to  the  proprietors,  which 
led  to  the  adoption  of  the  article  of  the  code  above  cited.^ 

The  proprietor  of  either  story  may  do  what  he  sees  fit 

J  3  Burge,  Col.  &  F.  Laws,  404;  Ersk.  Inst.,  fol.  ed.,  357.  See  also  Hum- 
phries V.  Brogden,  12  Q.  B.  739,  756. 

^  Code  Nap.,  Art.  664.     See  Pardessns,  Traits  des  Servitudes,  288,  290. 

'  3  TouUicr,  Droit  Civil  Fran9ais,  152 ;  5  Duranton,  Cours  de  Droit  Fran- 
9ais,  384. 
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within  his  own  premises,  provided  he  do  nothing  to  preju- 
dice the  proprietors  of  the  other  stories  either  in  respect 
to  the  convenience  or  stability  of  the  same.  He  may  not, 
for  example,  place  a  forge  therein  because  of  the  incon- 
venience it  would  occasion  to  the  proprietor  above  him. 
Nor  may  he  change  the  flues  of  the  chimneys  or  make 
new  ones.  And  so  with  other  changes  or  new  structures 
which  run  through  the  parts  of  the  house  belonging  to 
other  proprietors.-' 

In  several  of  the  departments  mentioned  by  Merlin,  sub- 
stantially the  same  rule  prevails  as  to  the  support  and 
repairs  of  houses  as  that  given  above  as  the  Scotch  law.^ 

Duranton  refers  to  the  position  of  M.  Delvincourt,  that 
where  there  is  no  agreement,  the  several  proprietors  ought 
to  contribute  ratably  to  the  repairs  and  reconstruction  of 
the  embankments,  the  arches  and  walls  of  the  cellar  of 
houses,  and,  in  a  word,  of  all  the  parts  which  are  neces- 
sary to  the  stability  of  the  edifice  as  a  whole,  or  which 
serve  for  the  convenience  of  the  several  tenants,  such  as 
wells,  cess-pools  (^fosses  d'aisance),  and  common  passage- 
ways. But  he  differs  from  him  in  respect  to  arches  in 
cellars.  Such  arches  are  not  essential  to  sustaining  the 
edifice,  at  least  not  generally,  for  the  division  walls  which 
serve  to  support  the  several  stories  start  from  their  founda- 
tions. The  arches  of  the  cellar  are  the  flooring  upon  which 
the  proprietor  of  the  ground  floor  treads,  and  consequently 
they  ought  to  remain  at  his  charge,  even  though  he  may 
not  be  the  proprietor  of  the  cellar.^ 

If  in  a  house  divided  as  above  supposed  it  shall  be 
necessary  to  place  props  or  supports,  as,  for  example,  while 
relaying  the  underpinning  of  the  lower  part  of  the  same, 
in  doing  which  it  may  require  stays  or  supports  for  the 
upper  parts  thereof,  a  question  has  been  made  at  whose 

1  Merlin,  Repertoire  de  Jurisprudence,  tit.  Batiment,  §  2. 

2  Ibid. 

"  5  Duranton,  supra,  385,  386.     See  3  TouUier,  Droit  Civil  Franfais,  153. 
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expense  these  props  are  to  be  provided.  It  might  seem 
that  it  should  be  at  the  expense  of  the  proprietor  of  the 
upper  part,  that  being  the  part  which  is  needed  to  be  sup- 
ported. But  the  custom  of  cities  having  imposed  it  upon 
the  proprietor  of  the  lower  part  of  the  house  alone  to 
sustain,  at  his  own  expense,  the  walls  of  the  interior  part, 
although  they  support  the  upper  part  of  the  house,  it 
seems  to  be  a  necessary  conclusion,  that  whatever  occupies 
the  place  of  these  walls  ought  to  be  provided  at  the  ex- 
pense of  the  proprietor  of  the  lower  part.  Consequently 
the  proprietor  of  the  upper  part  of  the  house  is  not  bound 
to  contribute  towards  such  support.^ 

In  fixing  the  proportions  of  the  joint  expense  of  main- 
taining the  walls,  &c.,  of  houses,  as  stated  in  the  above 
article  of  the  code,  among  the  several  proprietors  of  the 
respective  stories,  regard  is  not  had  to  what  may  have 
been  incurred  by  way  of  embellishment  or  ornamentation 
by  the  proprietor  thereof.^  ^ 

If,  in  case  a  house  be  destroyed  by  fire  or  demolished 
on  account  of  its  age,  one  of  the  proprietors  oppose  the 
wishes  of  the  others  for  rebuilding  it,  the  latter  may  com- 
pel him  to  elect  whether  he  will  abandon  his  rights  or 
contribute  to  its  reconstruction  which  will  be  apportioned 
upon  each  story  according  to  the  rules  of  law  above  stated. 
And  the  writer  expresses  an  opinion,  that  in  such  case  it 
ought  not  to  be  in  the  power  of  any  one  to  change  the 
nature  of  the  ownership  of  the  land  into  a  common  heri- 
tage, siibject  to  be  divided  among  the  proprietors,  for  the 
proprietor  of  the  ground  floor  or  lower  story  ought  not 
to  be  required  to  yield  any  part  of  the  land,  and  the 
other  proprietors  have  an  interest  to  have  their  respective 
stories  entire.^ 

1  Merlin,  supra,  §  2. 

2  5  Duranton,  supra,  387  ;  3  Toullier,  supra,  153. 

8  5  Duranton,  supra,  388.  For  the  effect  upon  a  demise,  of  a  destruction  of 
the  demised  premises,  see  Wiuton  v.  Cornish,  5  Ohio,  477 ;  Stockwell  v 
Hunter,  11  Mete.  448. 
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9.  The  common-law  doctrine  of  compelling  a  party  to 
repair  his  house  when  it  is  ruinous  by  a  writ  de  domo 
reparanda  was  mentioned  in  the  case  of  Loring  v.  Bacon  ^ 
above  cited.  By  the  French  law,  if  a  house  is  in  such  a 
ruinous  condition  as  to  threaten  to  fall,  and  the  owner 
neglects  to  take  it  down  or  support  it  by  sufiBcient  props, 
he  may  be  compelled  by  the  police  to  do  so,  and  his 
neighbor  may  also  be  authorized  to  make  the  demolition, 
or  apply  such  necessary  props  at  the  expense  of  the  de- 
linquent proprietor. 

10.  Questions  have  arisen  between  the  owners  of  adjacent 
estates,  upon  one  of  which  an  existing  privy  is  in  use,  as  to 
whether  the  owner  of  the  privy  or  the  owner  of  the  other 
estate  is  to  protect  the  latter  from  the  effect  of  the  same. 
The  rule,  as  stated  in  the  case  of  Tenant  v.  Gold  win,  seems 
to  be  this:  If  A  has  a  privy  upon  his  estate,  which  is 
separated  from  the  house  of  B  by  a  wall,  and  the  wall  be- 
long to  A»  he  is  bound  to  keep  the  same  in  repair,  and  thus 
protect  the  estate  of  B.  So  if  one  own  two  houses,  and 
there  is  a  privy  belonging  to  one,  against  which  the  other 
house  is  protected  by  a  wall,  and  he  sell  the  house  and  privy 
together,  the  purchaser  will  be  bound  to  keep  it  in  repair, 
and  this  duty  will  run  with  the  estate.  But  if  one  erect  a 
house  with  a  priyy  adjoining  a  vacant  estate,  and  the  owner 
of  the  latter  would  dig  a  cellar  and  erect  a  house  near  the 
privy,  it  will  be  for  him  to  erect  a  wall  to  protect  his  prem- 
ises. And  the  same  rule  would  apply  if  the  owner  of  such 
house  is  also  the  owner  of  the  vacant  lot,  and  he  sell  the 
latter.  If  the  purchaser  would  occupy  it,  he  must  protect 
himself,  by  works  upon  his  own  land,  against  the  privy 
already  standing  upon  the  adjacent  lot.^ 

1  Merlin,  supra,  §  3. 

2  2  Ld.  Raym.  1089  ;  S.  c,  6  Mod.  313,  314  ;  Holt,  500;  s.  c,  Salk.  360, 
where  the  language  of  the  court  is,  "  an  old  privy,"  when  speaking  of  one's 
digging  a  cellar,  &c.  near  an  existing  priry,  which  may  be  regarded  a  material 
qualification  of  language  reported  in  Lord  Raymond. 

lo  the  French  law,  the  Code  prescribes  rules  regulating  the  distances  at  which 
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EASEMENTS  AND   SEEVITUDES   OF  LIGHT  AND   AIR. 

1.  Of  the  nature  of  the  easement  of  light  and  air. 

2.  Servitudes  in  this  respect  at  the  civil  law. 

8.  "Whether  the  right  be  a  negative  servitude  or  positive  easement. 

4.  How  far  the  right  is  a  proper  subject  of  prescription. 

5.  Tlieory  of  the  right  being  by  grant  or  covenant. 

6.  Right  treated  in  England  as  one  of  prescription. 

7.  No  easement  of  prospect  at  common  law. 

8.  Easement  of  light  only  gained  against  owner  of  inheritance. 

9.  How  far  grant  of  house  carries  easement  of  light. 

10.  Poes  not  apply  against  vendee  of  vacant  land. 

11.  Swansborough  «.  Coventry.    New  building  has  only  rights  of  old. 

12.  Comptou  V.  Richards.    Eights  of  light  affected  by  state  of  premises. 

13.  Coutts  V.  Gorham.     Same  subject,  where  rights  are  fixed. 

14.  Unity  of  the  two  estates  extinguishes  easement  of  light. 
16.  How  extent  of  easement  is  measured. 

16.  What  interruption  of  light  lays  foundation  for  an  action. 

17.  American  law  as  to  light  and  air. 

18, 19.  Parker  v.  Foote,  Myers  v.  Gemmel.    New  York  law. 

20.  Law  of  Massachusetts  on  the  subject. 

21.  Law  of  Maine  on  the  subject. 

22.  Law  of  Connecticut. 

23.  Law  of  Maryland.     Cherry  v.  Stein. 

24.  Law  of  South  Carolina  as  to  light  and  air. 

25.  Cases  in  Pennsylvania  on  same  subject. 

26.  Easement  of  light  passes,  if  necessary  to  enjoy  the  grant. 

27.  In  what  States  the  English  rule  of  law  prevails. 

28.  United  States  v.  Appleton.    Effect  of  sale  of  house  with  lights,  &o. 

29.  Hills  V.  Miller.    Easement  of  light  and  prospect  by  grant. 
80.  Easement  of  wind  for  wind-mill. 

31.  Easement  of  noisome  trade,  &c. 

32.  Negative  easement  to  prevent  certain  trades. 

one  proprietor  of  an  estate  may  construct  cesspools  and  other  causes  of  nui- 
sance in  reference  to  that  of  an  adjacent  owner.  Thus,  Art.  674  provides  that, 
"  He  who  digs  a  well  or  cesspool,  near  a  party  wall  or  not,  is  obliged  to  leave 
the  distance  prescribed  by  the  regulations  and  usages  particular  to  such  things, 
or  to  do  the  work  prescribed  by  the  same  regulations  and  usages  to  avoid  nui- 
sance to  a  neighbor."  It  is  understood  that  this  extends  also  to  privies  (la- 
trines). There  is  also  a  duty  imposed  upon  the  owners  of  these  to  keep  them 
cleaned  out ;  and  if  they  shall  fail  to  do  so,  the  nearest  neighboring  owners  may 
cause  the  same  to  be  done  at  the  expense  of  the  owner  of  what  causes  the 
nuisance.  2  Fournel,  Traits  da  Voisinage,  190;  Code  Nap.,  Art.  674,  Bar- 
rett's ed. 
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1.  There  has  long  been  recognized  by  the  English  com- 
mon law,  and  now  by  the  statute  of  2  &  3  Will.  4,  c.  71, 
a  right,  under  certain  circumstances,  to  enjoy,  in  favor  of 
one  tenement,  the  light  and  air  which  naturally  reaches  it 
in  coming  laterally  from  and  across  the  land  of  an  adjacent 
proprietor.  It  is  treated  of  as  an  easement  in  favor  of  the 
one,  and  a  servitude  upon  and  over  the  other,  though  it 
obviously  wants  many  of  the  incidents  of  those  easements 
which  are  acquired  by  the  adverse  enjoyment,  in  some  form, 
of  a  benefit  in  favor  of  one  estate  which  injuriously  affects 
another. 

A  question  has  sometimes  been  made,  whether  tliis  right 
is  a  positive  easement  in  favor  of  the  estate  which  enjoys  the 
benefit  of  the  light,  and  which  the  adjacent  owner  may  not 
impair,  or  a  negative  servitude  imposed  upon  the  adjacent 
land  to  which  the  owner  is  bound  to  submit. 

2.  In  the  civil  law,  among  the  negative  services  which 
might  be  imposed  upon  lands,  one  was,  that  the  owner 
should  not  darken  his  neighbor's  windows ;  another  was, 
that  he  should  not  hinder  his  prospect  by  building  or  plant- 
ing trees,  and  another,  that  he  should  not  make  any  win- 
dows to  overlook  his  neighbor,  and  in  that  way  take  away 
the  privacy  of  his  house.  And  it  is  said,  if  one  has  no  ser- 
vice of  this  kind  upon  him,  he  may  make  as  many  windows 
as  he  pleases,  but  the  other  party  may  erect  sheds  against 
them,  and  so  make  them  useless,  unless  the  windows  have 
been  there  time  out  of  mind.^ 

3.  Cresswell,  J.  seems  to  regard  it  rather  as  a  negative 
servitude  upon  the  land  adjacent  to  the  tenement,  than  a 
positive  easement  in  favor  of  the  tenement  itself.  "  There 
are  many  cases  in  which  the  principle  has  been  recognized, 
that  one  land-owner  cannot,  by  altering  the  condition  of  his 
land,  deprive  the  owner  of  the  adjoining  land  of  the  privi- 


1  Ayl.  Pand.  310;  "Wood,  Inst  Civ.  Law,  93;  Inst.  2,  3,  1 ;  D.  8,  2,  15; 

Ersk.  Inst.  B.  2,  tit.  9,  ^  10. 
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lege  of  using  his  own  as  lie  might  have  done  before.  Thus 
he  cannot,  by  building  a  house  near  the  margin  of  his 
land,  prevent  his  neighbor  from  building  on  his  own  land, 
although  it  may  obstruct  windows,  unless,  indeed,  by  lapse 
of  time  the  adjoining  land  has  become  subject  to  a  right 
analogous  to  what  in  the  Roman  law  was  called  a  servi- 
tude." 1 

4.  Tliis  right  of  excluding  the  owner  of  vacant  land  from 
building  thereon,  because  a  neighboring  proprietor  had  en- 
joyed his  own  estate  in  such  way  as  he  saw  fit,  witliout  in 
any  manner  injuriously^  affecting  or  interfering  with  the 
rights  of  the  first,  is  admitted  by  most  who  have  discussed  it 
to  be  difficult  if  not  impossible  to  sustain,  upon  any  notion 
of  prescription  or  grant  known  to  the  law.  In  the  first 
place,  such  enjoyment  is  had  upon  the  land  of  the  one  who 
claims  it,  and  the  subject-matter  of  such  enjoyment  is  not 
anything  which  is  the  subject  of  grant  from  another,  for 
light  and  air  belong  to  no  man  except  as  they  may  be  en- 
joyed upon,  and  in  connection  with,  his  own  land  or  tene- 
ment. And  in  the  next  place,  such  enjoyment  can  in  no 
sense  be  adverse  to  any  one,  since  he  thereby  uses  simply 
what  is  his  own,  and  in  no  manner  affects  or  interferes  with 
the  enjoyment  of  the  same  light  and  air  by  other  persons,  in 
such  manner  as  they  please.  And  the  cases  are  uniform,  that 
such  adjacent  owner  may  deprive  his  neighbor  of  the  light 
coming  laterally  over  his  land,  by  the  erection  of  a  wall,  for 
instance,  upon  his  land  within  the  period  of  prescription, 
although  he  may  do  it  for  the  mere  purpose  of  darkening 
his  neighbor's  windows.  So  far,  therefore,  as  it  prevails, 
this  right,  as  it  results  from  long  enjoyment,  may  be  deemed 
to  exist  rather  by  a  positive  rule  of  law  than  by  the  appli- 
cation of  any  of  the  ordinary  principles  of  prescription,  and 
is  derived  from  a  simple  occupancy,  without  its  being  in  any 
sense  adverse  in  its  enjoyment.^ 

1  Smith  ».  Kenrick,  7  C.  B.  515,  565. 

2  Moore  v.  Eawson,  3  Barnew.  &  C.  332,  340;  Eenshaw  v.  Bean,  18  Q.  B. 
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And  it  is  said,  that,  as  a  rule  of  law,  it  never  became  set- 
tled in  Westminster  Hall  until  1786,  in  Darwin  v.  Upton, 
found  in  2  Wms.  Saund.  175  d,  note.^ 

5.  There  is  a  view,  indeed,  by  which  the  so-called  pre- 
scriptive right  of  light  and  air  is  sometimes  sustained, 
which  is  more  compatible  with  the  general  rules  of  law 
than  by  treating  it  as  a  thing  gained  by  grant  evidenced  by 
adverse  enjoyment,  and  that  is  as  evidence  on  the  part  of 
the  owner  of  the  land  over  which  it  is  claimed,  that,  for  a 
sufficient  consideration,  he,  or  those  under  whom  he  claims, 
had  covenanted  or  agreed  not  to  use  his  land  so  as  to  inter- 
rupt the  enjoyment  of  the  buildings  standing  upon  the 
adjacent  lot.  It  is  but  carrying  out  what  has  already  been 
shown  to  be  a  familiar  rule  of  law,  that  if  one  grant  an 
estate  to  which  certain  apparent  and  continuous  subjects  of 
enjoyment  belong,  and  are  used  therewith,  like  that  of  an 
aqueduct,  lateral  support  by  adjacent  soil,  and  the  like,  he- 
cannot  afterwards  derogate  from  the  benefit  of  his  own 
grant  by  interfering  therewith.  Upon  the  same  principle,, 
if  one  who  has  a  house  with  windows  looking  upon  his  own 
vacant  land  sell  the  same,  he  may  not  erect  upon  his  vacant 
land  a  structure  which  shall  essentially  deprive  such  house 
of  the  light  through  its  windows.  And  if  the  length  of 
enjoyment  is  sufficient  to  raise  a  presumption  that  it  was 
done  under  some  such  actual  or  implied  covenant  or  agree- 
ment, the  doctrine  may  be  sustained  without  violating  the 
ordinary  rules  of  prescription,  as  they  have  generally  been 
understood.^ 

112;  Cox  ».  Matthews,  1  Ventr.  239;  Chandler  v.  Thompson,  3  Campb.  80; 
per  Bayley,  J.,  Cross  v.  Lewis,  2  Barnew.  &  C.  686 ;  Parker  ».  Foote,  19  Wend. 
309,  317  ;  Mahan  v.  Brown,  13  Wend.  261  ;  Pickard  v.  Collins,  23  Barb.  444 ; 
Kay  V.  Lynes,  10  Ala.  63  ;  Cherry  v.  Stein,  U  Md.  122  ;  Tud.  Lead.  Cas.  123  ; 
2  Washb.  Real  Prop.  61. 

1  Parker  v.  Foote,  19  Wend.  309,  317. 

'^  Moore  v.  Eawson,  3  Barnew.  &  C.  332,  340 ;  Palmer  v.  Fletcher,  1  Lev. 
122  ;  Aldred's  ease,  9  Eep.  58  b ;  Darwin  v.  Upton,  cited,  3  T.  R.  159  ;  2 
Wms.  Sannd.  175  d,  note ;  Harbridge  v.  Warwick,  3  Exch.  552.    But  see  Row- 
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But  how  this  right  to  light  and  air  over  another's  land 
may  be  considered  as  acquired  by  law  is  spoken  of  by  Pat- 
teson,  J.,  as  "  a  question  of  some  nicety." ^ 

6.  Upon  whatever  ground  the  claim  rests,  it  has  long 
been  held  in  England  that  one  may  prescribe  for  the  right 
of  light  and  air  to  come  to  his  windows  unobstructed  across 
the  land  of  another,  if  enjoyed  for  twenty  years,  or  the 
period  of  ordinary  prescription.^ 

7.  It  may  be  stated,  however,  in  respect  to  the  civil  law 
easement  or  servitude  of  a  right  of  prospect,  that  it  cannot 
be  acquired  at  common  law,  by  any  mere  length  of  enjoy- 
ment.^ 

But  a  party  may,  by  the  terms  of  his  grant,  be  estopped 
from  afterwards  obstructing  the  prospect  which  the  grantee 
of  the  premises  was  to  enjoy  as  an  incident  to  his  grant.* 

8.  And  in  order  to  acquire  an  easement  of  light  over 
a  parcel  of  land,  by  adverse  enjoyment,  the  same  must 
have  been  had  while  the  servient  estate  was  in  the  pos-' 
session  of  the  owner  of  the  inheritance.     No  length  of  en-' 


botham  v.  Wilson,  8  Ellis  &B.  143,  per  Watson,  B. ;  United  States  v.  Appleton, 
1  Sumn.  492,  501.     See  Crompton,  J.,  Stokoe  ».  Singers,  8  Ellis  &  B.  31,  38. 

1  Blanchard  v.  Bridges,  4  Adolph.  &  E.  176. 

2  Cross  V.  Lewis,  2  Barnew.  &  C.  690 ;  Aldred's  case,  9  Eep.  58  b  ;  Eenshaw 
V.  Bean,  18  Q.  B.  112,  131  ;  Sury  v.  Pigott,  Poph.  166.  Contra,  Bary  v.  Pope, 
Cro.  Ellz.  118;  Lewis  «.  Price)  2  Wms.  Saund.  175  a,  note;  3  Kent,  Comra. 
448. 

Numerous  cases  have  arisen  in  the  English  courts  upon  the  acquisition  of  a 
prescriptive  right  to  easements,  like  light  and  air,  under  the  provisions  of  the 
statute  of  2  &  3  Will.  4,  c.  71,  and  the  construction  given  to  it  by  the  courts, 
among  which  is  that  of  Flight  v.  Thomas,  8  Clark  &  F.  231,  which  are  purposely 
Omitted  in  this  work,  as  being  matters  of  local  statute  law,  except  so  far  as  they 
may  have  served  t»  illustrate  some  doctrine  of  the  common  law.  See  Ward  v. 
Kobins,  15  Mees.  &  W.  237,  242 ;  Wright  v.  Williams,  1  Mees.  &  W.  77 ;  Plas- 
terers' Co.  o.  Parish  Clerks'  Co.,  6  Eng.  L.  &  Eq.  481. 

'  Aldred's  case,  supfa ;  Com.  Dig.,  Action  on  the  Case  for  a  Nuisance,  C ; 
Parker  v.  Foote,  19  Wend.  309. 

*  Piggott  V.  Stratton,  Johns.  Ch.  (Eng.)  341,  356, 357.    SSe  Attorney-General 
V.  Doughty,  2  Ves.  Sen.  453 ;  Squire  v.  Campbell,  1  Mylne  &  C.  459. 
42 
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joyment,   as  against  a  tenant,   can   bind  the   rights  of  a 
reversioner.-"- 

9.  In  applying  the  doctrine  above  stated,  that  one  may 
not  derogate  from  his  own  grant,  to  the  case  of  the  enjoy- 
ment of  lights  belonging  to  dwelling-houses  which  have 
been  the  subjects  of  the  grant,  there  is  a  series  of  cases, 
beginning  with  Palmer  v.  Fletcher,  where  it  has  been  held 
by  the  BngUsh  courts,  that,  if  one  having  a  house  with  win- 
dows to  which  the  light  comes  over  his  adjacent  land  sell 
the  house,  neither  he,  nor  any  one  claiming  under  him,  can 
do  anything  upon  the  adjacent  land  to  obstruct  these.^ 

10.  But  if  the  vendor  had  sold  the  land,  and  reserved  the 
house,  he  woiild  not  have  thereby  reserved  the  right  of 
enjoyment  of  the  lights,  except  by  express  terms  of  his 
deed.^ 

But  where  there  were  two  subsisting  tenements  adjoin- 
ing each  other,  and  the  owner  leased  one  of  them,  the 
lessee  would  not  have  a  right  to  obstruct  the  lights  in  the 
other  tenement  as  they  existed  at  the  time  when  the  lease 
was  made,  although  the  same  were  a  recent  erection,  and 
there  were  no  stipulation  in  regard  to  the  same  in  the 
lease.* 

11.  In  the  case  of  Swansborough  v.  Coventry,  the  build- 
ing complained  of  had  been  erected,  upon  the  site  of  an  old 
one  which  had  been  torn  down,  upon  land  purchased  for 
building  purposes.     But  the  new  building  was  higher  than 


1  Shelf.  R.  P.  Stat.  98 ;  Baker  v.  Eichardson,  4  Barnew.  &  Aid.  578  ;  Daniel 
«.  North,  11  East,  372. 

2  Palmer  v.  Fletcher,  1  Lev.  122  ;  Cox  v.  Matthe-ws,  1  Ventr.  237  ;  Kosewell 
V.  Pryor,  6  Mod.  116  ;  s.  c,  Holt,  500  ;  Tenant  ».  Goldwin,  6  Mod.  311 ;  s.  c, 
2  Ld.  Raym.  1089  ;  Comptoa  v.  Richards,  1  Price,  27  ;  Swansborough  v.  Cov- 
entry, 9  Bing.  305.  Per  Bayley,  J.,  Canham  v.  Fisk,  2  Crompt.  &  J.  126 ;  s.  c, 
2  Tyrw.  155  ;  Shelf.  R.  Stat.  98  ;  Robins  v.  Barnes,  Hob.  131  ;  United  States 
V.  Appleton,  1  Sumn.  492,  501 ;  2  Dane,  Abr.  716 ;  Com.  Dig.,  Action  on  the 
Case  for  a  Nuisance,  A. 

8  Per  Kelynge,  Palmer  v.  Fletcher,  supra ;  Tenant  v.  Goldwin,  supra. 
*  Riviere  v.  Bower,  Ry.  &  M.  24. 
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the  old  one,  and  it  appeared  that  both  estates  had  been 
derived  from  the  same  vendor,  and  were  both  sold  at  the 
same  time.  The  plaintiff's  house  was  an  ancient  one,  and 
was  conveyed  with  "  all  lights,  easements,"  &c. ;  and  it  was 
held  that  the  defendant  had  no  right  to  erect  a  new  build- 
ing higher  than  the  one  formerly  standing  upon  his  land,  so 
as  to  obscure  the  ancient  lights  in  the  plaintiff's  house  .^ 

12.  In  the  case  of  Compton  v.  Eichards  the  buildings 
and  lots  in  relation  to  which  the  question  of  the  right  of 
enjoyment  of  lights  arose  were  parts  of  a  general  enterprise 
for  the  erection  of  a  range  of  buildings  at  Clifton,  called  the 
Eoyal  York  Crescent.  The  design  having  been  abandoned, 
the  several  lots  and  houses,  so  far  as  erected,  were  sold  in 
lots,  with  certain  conditions  stipulated  in  the  sale.  The 
plaintiff's  lessor  and  the  defendant  bought  adjoining  lots,  and 
it  was  alleged  that  the  defendant  had  raised  the  wails  of  his 
house  higher  than  were  laid  down  in  the  plan  and  elevation 
of  the  same,  as  described  and  referred  to  in  the  conditions 
of  sale.  It  appeared  that  the  spaces  for  the  windows  alleged 
to  be  obstructed  were  actually  opened  in  the  walls  at  the 
time  of  the  sale.  The  Chief  Baron  says :  "  This  purchase 
must  have  been  taken  to  have  been  subject  to  certain  condi- 
tions at  the  time  of  sale,  and  as  these  unfinished  houses 
were  at  that  time  so  far  biiilt  as  that  the  openings  which 
were  intended  to  be  supplied  with  windows  were  sufficiently 
visible  as  they  then  stood,  we  must  recognize  an  implied 
condition  that  nothing  would  afterwards  be  done  by  which 
those  windows  might  be  obstructed.  And  the  purchasers 
must  have  taken  subject  to  what  then  appeared."  Wood, 
B.  says:  "When  this  house  was  granted  to  the  plaintiff's 
lessor,  he  became  grantee  of  everything  necessary  to  its 
enjoyment,  as  much  as  if  it  had  been  said,  at  the  time,  that 
no  one  should  obstruct  the  light  which  it  then  enjoyed."  ^ 


1  Swansborough  v.  Coventry,  9  Bing.  305. 

2  Compton  V.  Eichards,  1  Price,  27,  36,  38. 
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13.  This  doctrine,  that  the  rights  of  parties  to  the  use  of 
light,  where  claiming  under  the  same  grantor,  and  that 
these  are  governed  by  the  state  of  the  premises  at  the  time 
of  acquiring  title  to  the  same,  is  illustrated  in  the  case  of 
Coutts  V.  Gorham,  where  the  owner  of  two  estates,  each  of 
them  ancient  houses,  leased  one  of  them  for  twenty-one 
years  to  A.  B.,  who  assigned  it  to  the  defendant.  Defendant 
afterwards,  and  during  the  term,  took  a  new  lease  from  the 
owner  for  twenty-one  years.  But  between  the  making  of 
the  first  and  second  leases  the  owner  altered  the  windows 
in  the  other  house,  and  let  the  same  to  the  plaintiff,  a  few 
months  before  the  defendant  took  his  second  lease.  The 
defendant  obstructed  these  new  windows  in  the  tenement  of 
);he  plaintiff,  for  which  he  brought  an  action.  It  was  held, 
that  by  taking  a  new  lease  from  the  plaintiff's  lessor,  the 
defendant  surrendered  his  first  one,  and  that  he  took  the 
premises  as  they  then  were,  and  had  no  right  to  obstruct 
the  windows  as  they  then  existed  in  the  plaintiff's  tene- 
ment.^ 

14.  The  more  ancient  case  of  Robins  v.  Barnes  is  in 
accordance  with  the  doctrine  above  stated.  In  that  case 
there  was  an  ancient  house,  and  an  adjacent  owner  having 
erected  a  new  one  which  obscured  the  windows  of  the 
former  house,  the  owner  thereof  purchased  the  new  house, 
and  then  sold  the  ancient  one.  It  was  held,  that  by  such 
unity  of  title  and  possession  the  easement  of  light  and  air 
once  belonging  to  the  ancient  house  was  extinguished,  and 
the  purchaser  therefore  took  the  premises  in  the  condition 
in  which  they  were  when  the  same  were  conveyed,  without 
any  such  right  of  easement.^ 

15.  Where  an  easement  of  light  is  acquired  by  enjoyment 
and  user,  the  extent  of  such  right  is  measured  by  the  pur- 
poses and  mode  of  such  enjoyment.     Thus  where  one  had 


1  Coutts  V.  Gorham,  1  Mood.  &  M.  396. 

2  Robins  v.  Barnes,  Hob.  131. 
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acquired  a  right  of  light  for  a  malt-house,  and  complained 
of  the  obstruction  thereof,  it  was  held  that  the  question  to 
be  determined  was,  whether  the  defendant  had  obstructed 
the  light  so  as  not  to  have  enough  left  for  the  use  and  en- 
joyment of  a  malt-house.  For  any  excess  beyond  such 
obstruction  he  would  not  be  liable,  although  the  malt-house 
had  been  changed  to  a  dwelling-house,  and  the  enjoyment 
of  more  light  was  requisite  to  its  convenient  occupation.^ 

16.  And  in  respect  to  the  extent  or  degree  to  which  the 
obstruction  of  one's  light  must  be  carried,  in  order  to  enable 
the  party  entitled  to  it  to  maintain  an  action  for  the  injury, 
it  is  said  by  the  courts  that  "  there  must  be  a  substantial 
privation  of  light,  sufficient  to  render  the  occupancy  of  thp 
house  uncomfortable,  and  to  prevent  the  owner  from  carry- 
ing on  his  accustomed  business  on  the  premises  as  bene- 
ficially as  he  had  formerly  done."  And  it  is  for  the  jury  to 
discriminate  between  practical  inconvenience  and  a  real 
injury  to  the  enjoyment  of  the  premises.^ 

17.  The  subject  has  thus  far  been  treated  of  chiefly  from 
the  point  of  view  of  the  English  common  law,  with  a  brief 
allusion  to  English  local  statutes.  This  has  been  done  in 
order  to  present,  in  something  like  a  connected  order,  the 
rules  which  prevail  in  the  American  States  upon  the  subject 
of  acquiring  rights  to  light  and  air  by  mere  length  of  enjoy- 
ment. These  will  generally  be  found  to  be  at  variance  with 
the  English  law.  And  even  as  to  the  effect  to  be  given  to 
grants,  in  respect  to  the  enjoyment  of  light  and  air,  arising 
from  the  condition  and  circumstances  of  the  estates  to  which 
they  relate,  the  decisions  will  be  found  to  be  far  from  uni- 
form, and  some  of  them  not  very  satisfactory. 

The  reasons  generally  assigned  for  adopting  a  different 
rule  in  this  country,  as  to  prescriptive  rights  to  light  and 
air,  from  that  which  prevails  in  England  is,  that  the  latter 

1  Martin  v.  Goble,  1  Campb.  320. 

2  Back  V.  Stacey,  2   Carr.  &  P.  46.5  ;  Parker  «.  Smith,  5   Carr.   &  P.  438 ; 
Pringle  V.  Wemham,  7  Carr.  &  P.  377  ;  Wells  v.  Ody,  7  Carr.  &  P.  410. 

42* 
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is  not  suited  to  the  condition  of  a  country  which  is  growing 
and  changing  so  rapidly  in  all  its  relations  of  property,  as 
well  as  its  value  and  ■  modes  of  enjoyment.  And  in  this  is 
witnessed  another  illustration  of  the  influence  of  those  silent 
agencies  which  are  constantly  at  work  in  a  free  community, 
in  adapting  and  giving  form  and  consistency  to  the  rules  of 
its  common  law,  to  meet  the  wants  and  condition  of  the  body 
politic.  And  it  seems  proper,  in  this  light,  to  trace  briefly 
the  course  of  decisions  in  the  several  States,  whereby  the 
law  has  become  settled,  and  to  point  out  some  respects 
wherein  the  same  differs  in  the  different  States. 

It  will  be  found,  it  is  believed,  that  in  New  York,  Massar 
chusetts.  South  Carolina,  Maine,  Maryland,  Pennsylvania, 
and  Connecticut  the  doctrine  of  gaining  a  prescriptive  right 
to  hght  and  air,  by  mere  length  of  enjoyment  has  been  disr 
carded  ;  while  the  English  rule  in  this  respect  is  retained  in 
Illinois,  New  Jersey,  and  Louisiana,  and  rather  recognized 
and  waived  than  approved  in  Alabama. 

In  the  case  of  Mahan  v.  Brown,^  the  Chief  Justice,  and  in 
Banks  v.  American  Tract  Society,^  the  Chancellor  of  New 
York,  examine  and  discuss  the  point  without  settling  it. 
But  in  Parker  v.  Foote,^  after  a  most  elaborate  examination 
of  the  subject,  and  also  in  Myers  v.  Gemmel,*  the  rule  seems 
to  be  finally  adopted  and  settled  as  above  stated. 

18.  In  Parker  v.  Poote  the  court,  in  showing  the  want  of 
analogy  between  ordinary  easements  of  ways,  watercourses, 
and  the  like,  where  the  enjoyment  by  which  they  are  gained 
worked  an  injury  to  those  against  whom  they  are  claimed, 
say  :  "  But  in  the  case  of  windows  overlooking  the  land  of 
another,  the  injury,  if  any,  is  merely  ideal  or  imaginary. 
The  light  and  air  which  they  admit  are  not  the  subjects  of 
property  beyond  the  moment  of  actual  occupancy,  and  for 

1  Mahan  ii.  Brown,  13  Wend.  261,  263. 

2  Banks  v.  Am.  Tract  Society,  4  Sandf.  Ch.  438. 
»  Parker  D.  Koote,  19  Wend.  309. 

*  Myers  v.  Gemmel,  10  Barb.  537. 
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overlooking  one's  privacy  no  action  can  be  maintained.  The 
party  has  no  remedy  but  to  build  on  the  adjoining  land  op- 
posite the  offensive  ■window In  the  case   of  lights, 

there  is  no  adverse  user,  nor  indeed  any  use  whatever  of 
another's  property,  and  no  foundation  is  laid  for  indulging 

any  presumption  against  the  rightful  owner There 

is,  I  think,  no  principle  upon  which  the  modern  English 
doctrine  on  the  subject  of  lights  can  be  supported.  It  is  an 
anomaly  in  the  law.  It  may  do  well  enough  in  England, 
but  it  cannot  be  applied  in  the  growing  cities  and  villages  of 
this  country  without  working  the  most  mischievous  conse- 
quences. It  has  never,  I  think,  been  deemed  a  part  of  our 
law,  nor  do  I  find  that  it  has  been  adopted  in  any  of  the 
States."  1 

19.  In  Myers  v.  Gemmel  the  reasoning  of  the  court  in  Par- 
ker?;. Poote  is  approved,  and  it  was  further  held,  that,  if  one 
having  a  dwelling-house  opening  upon  a  vacant  city  lot  lease 
the  dwelling-house,  he  is  not  thereby  prevented  from  erecting 
a  house  upon  the  vacant  lot,  although  it  occupy  the  whole 
space  and  darken  the  windows  opening  upon  it  in  the  house 
so  leased.  It  was  not  held  to  be  in  derogation  of  his  own 
grant,  since  the  law  attaches  no  right  of  enjoyment  of  light 
as  an  incident  to  the  occupation  of  an  estate,  unless  it  exists 
in  the  form  of  a  dedication  to  groups  or  collections  of  houses 
partaking  of  the  character  of  a  public  easement.  Thus  the 
court  put  the  case  of  buildings  built  around  a  court,  with 
an  open  space  for  light  and  air,  with  a  common  entrance  to 
the  same,  and  open  for  all  the  tenants  of  these  houses,  and 
express  an  opinion  that  it  would  be  held  that  the  owner 
who  appropriated  the  space  dedicated  it  for  the  benefit  of 
all  the  tenants.^ 

In  Banks  v.  American  Tract  Society,  where  the  plaintiff 
was  induced  by  the  adjacent  owner  to  remove  a  part  of  his 
building,  so  as  to  enjoy  light  for  the  same  from  an  open 

1  See  Radcliff  I).  Mayor,  &e.,  4  Comst.  195,  200. 
^  See  also  Palmer  v.  Wetmore,  2  Sandf.  316. 
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space  between  that  and  the  building  of  the  defendant,  and 
the  latter  then  began  to  erect  a  wall  within  this  open  space, 
which  would  darken  the  windows  in  the  plaintiff's  house, 
the  Court  of  Chancery  granted  an  injunction  to  restrain 
such  erection.-^ 

20.  In  Massachusetts  it  has  not  been  till  recently  that 
the  full  determination  of  the  question  of  prescriptive  right 
to  light  was  reached.  In  Story  v.  Odin,  where  the  action 
was  for  an  obstruction  to  the  plaintiff's  lights,  the  case 
turned  upon  the  effect  of  a  sale  by  one  of  a  bouse  adjoin- 
ing an  open  space  of  land  belonging  to  him,  and  over  and 
across  which  it  derived  its  light  and  air,  the  court  say: 
"  This  grant  being  without  any  exception  or  reservation  of 
a  right  to  build  on  the  adjacent  ground,  or  to  stop  the  lights 
in  the  building  which  they  sold,  it  is  clear  the  grantors 
themselves  could  not  afterwards  lawfully  stop  those  lights, 
and  thus  defeat  or  impair  their  own  grant.  As  they  could 
not  do  this  themselves,  so  neither  could  they  convey  a  right 
to  do  it  to  a  stranger,"  ^  and  they  refer  to  Palmer  v.  Fletcher 
and  Roswell  v.  Pryor^  with  approbation. 

In  Atkins  v.  Chilson,  where  the  point  was  made  by  the 
counsel,  and  referred  to  by  the  court,  it  was  left  wholly  un- 
settled, as  the  case  turned  upon  another  question  than  the 
prescriptive  right  to  enjoy  light  by  one  tenement  over  and 
across  an  adjacent  one,  though  the  court  say,  that  up  to  that 
time  (1844)  "  the  tendency  of  our  decisions  has  been  the 
other  way  "  from  those  of  New  York  and  Connecticiit.* 

In  tlie  Fifty  Associates  v.  Tudor,  the  court,  in  reference 
to  the  question  whether  the  owner  of  a  city  tenement  hav- 
ing windows  opening  upon  the  land  of  another,  and  en- 
joying the  light  therefrom  for  twenty  years,  acquires  there- 

1  Banks  ».  Am.  Tract  Society,  4  Sandf.  Ch.  438,  470. 

2  Story  a.  Odin,  12  Mass.  157.  See  also  Grant  a.  Chase,  17  Mass.  443; 
Thurston  v.  Hancock,  12  Mass.  221. 

"  Roswell  V.  Pryor,  ante,  pi.  9. 

*  Atkins  V.  Chilson,  7  Mete.  398,  403. 
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by  an  absolute  right  to  the  continued  enjoyment,  of  the 
same,  say :  "  Upon  the  question,  we  think  there  has  been 
no  direct  judicial  decision  in  this  Commonwealth.  The 
general  rule  of  the  common  law  seems  to  have  been  in 
favor  of  the  affirmative  of  the  question."  This  was  in 
1856.  But  the  court  held,  in  that  case,  that  the  wall  under 
consideration  was  not  near  enough  to  the  window  said  to  be 
obstructed,  within  the  rule  laid  down  in  Back  v.  Stacey 
above  cited,^  to  constitute  "  a  substantial  privation  of  light," 
so  that  the  main  question  remained  still  unsettled.^ 

In  Collier  v.  Pierce  the  question  referred  only  to  how  far 
one  may  acquire  an  easement  of  light  from  being  the 
grantee  of  a  tenement  which,  while  in  the  possession  of  the 
grantor,  enjoyed  the  benefit  of  light  over  the  same  grantor's 
other  land.  In  that  case,  the  parcels  owned  by  the  plaintiff 
and  defendant  respectively,  were  offered  for  sale  at  auction, 
in  lots  designated  by  metes  and  bounds,  and  were  sold  on 
the  same  day.  The  plaintiff's  lot  was  bid  off  first,  and  his 
deed  was  prior  in  time.  But  no  reference  to  light  or  air 
was  expressed  in  the  deeds.  The  court  say,  the  sale  was  of 
the  nature  of  a  partition  of  the  estate  rather  than  of  a  grant 
by  one  proprietor  of  a  part  of  his  estate,  retaining  to  him- 
self another  part.  And  inasmuch  as  the  case  did  not  find 
that  the  enjoyment  of  the  light  through  the  window  in 
question  was  necessary  to  tlie  convenient  enjoyment  of  the 
plaintiff's  estate,  the  court  held  that  the  easement  did  not 
pass  by  construction.  And  they  liken  it,  in  principle,  to 
the  case  of  Johnson  v.  Jordan.^ 

But  in  Carrig  v.  Dee  (in  1860)  the  court  say  that  they 
"  are  of  opinion  that  the  plaintiff  acquired  no  right  to  the 
use  of  air  and  light  coming  laterally  to  his  windows  over 
the  vacant  lot  of  the  defendant,  though  continued  for  twenty 


1  Back  V.  Stacey,  2  Carr.  &  P.  465. 

2  Fifty  Associates  v.  Tudor,  6  Gray,  255. 

8  Collier  v.  Pierce,  7  Gray,  18  ;  Johnson  v.  Jordan,  2  Mete.  234. 
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years  before  the  statute  (1852,  c.  144)  took  effect.  And  that 
the  window  on  hinges,  swinging  outwards  over  the  defend- 
ant's land,  did  not  constitute  such  adverse  possessory  use  of 
the  adjoining  land  as  to  make  any  difference  in  principle."  ^ 
The  law  may,  therefore,  be  considered  as  now  settled  in 
Massachusetts,  both  as  a  common-law  rule  and  as  a  stat- 
utory provision,  adversely  to  any  prescriptive  claim  to  light 
and  air  as  an  easement.  And  the  tendency  of  the  cases 
seems  to  be,  that  no  such  right  would  pass  by  the  mere  grant 
of  a  dwelling-house  having  windows  looking  out  upon  the 
grantor's  other  land,  unless  such  enjoyment  of  light  should 
be  so  far  necessary  to  the  enjoyment  of  the  house,  that  if 
the  grantor  were  to  build  upon  such  vacant  land  he  would 
virtually  deprive  the  owner  of  the  means  of  enjoying  what 
he  had  sold  him. 

21.  In  Maine  the  question  arose,  and  was  decided  in 
1847.  The  court,  in  a  full  analysis  of  the  cases  more  di- 
rectly bearing  upon  the  point,  deny  that  the  common  law 
originally  contained  the  principle  upon  which  the  modern 
English  decisions  rest.  And  it  is  now  settled,  that  both  the 
statute  of  that  State  and  the  common  law  there  are  alike 
adverse  to  the  acquisition  of  an  easement  of  light  in  favor 
of  a  tenement,  by  its  having  enjoyed  it  over  and  across 
another's  land  for  more  than  twenty  years.^ 

22.  The  statement  of  the  law  of  Connecticut  upon  this 
point,  as  being  adverse  to  a  prescriptive  right  to  light  and 
air,  is  based  upon  the  reasoning  of  the  court  in  Ingraham  v. 
Hutchinson,  although  it  was  not  the  point  directly  raised 
in  the  case.  And  the  statute  of  the  State  sustains  that 
doctrine.^ 

23.  In  Maryland  the  question  arose  in  the  case  of  Cherry 
V.  Stein.     The  court  expressly  adopt  the  reasoning  in  Parker 

1  Carrig  v.  Dee,  14  Gray,  583.  See  also  Rogers  v.  Sawin,  10  Gray. 
"  Pierre  v.  Fernald,  26  Me.  436. 

'  Ingraham  o.  Hutchinson,  2  Conn.  584 ;  Stat,  of  Conn.  Comp.  1854,  tit. 
29,  c.  1,  §  18,  p.  636. 
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V.  Poote,  above  cited,  and  deny  that  the  English  law,  as  to 
prescriptive  right  to  light  and  air,  prevails  in  Maryland. 
And  as  to  the  point  that,  if  one  owning  a  house  whose  win- 
dows open  upon  a  vacant  piece  of  land  belonging  to  him  sell 
the  house  without  reservation,  he  would  not  be  at  liberty  to 
build  upon  the  vacant  lot  so  as  to  obstruct  the  light  of  those 
windows,  the  court,  without  either  affirming  or  disaffirm- 
ing the  proposition,  say :  "  That  principle  is  only  applicable 
where  the  vendor  of  the  house  having  the  lights  was,  at  the 
time  of  sale,  not  only  owner  thereof,  but  likewise  owner  of  the 
adjacent  vacant  lot."  And  add :  "  Now  it  might  be  conceded 
that  the  doctrine  of  the  cases  referred  to  is  the  law  of  Mary- 
land, and  still  it  would  not  sustain  the  appellant's  claim  to 
have  his  lights  protected  by  injunction."^ 

24.  In  one  of  the  reported  cases  of  the  courts  of  South 
Carolina,^  the  doctrine  of  the  English  law  as  to  prescrip- 
tive rights  of  light  and  air  is  assumed  to  be  the  law  of 
that  State.  But  in  a  subsequent  and  more  fully  considered 
case  ^  the  doctrine  was  discarded,  and  denied  to  be  the  law 
there. 

In  the  case  last  cited  the  subject  is  examined  at  consider- 
able length,  and  its  analogies  considered.  And  among  them 
the  court  remark :  "  The  same  distinctions  would  prevent 
the  acquisition  of  an  easement  in  the  shade  of  a  tree  which 
stands  on  a  neighbor's  land  near  his  boundary,  or  of  an  ease- 
ment to  have  continued  the  protection  against  winds  which 
a  neighbor's  forest,  or  a  hill  on  his  land,  had  long  afforded 
to  another's  orchard."  * 

25.  The  subject  has  been  repeatedly  brought  before  the 
courts  of  Pennsylvania.  But  it  will  be  necessary  to  refer  to 
only  two  or  three  of  these  cases.     In  Hay  v.  Sterrett  (1834) 

1  Cherry  v.  Stein,  11  Md.  1,  24,  overraling  the  doctrine  in  Wright  v.  Ereemau, 
5  Harr.  &  J.  477. 

2  M'Cready  v.  Thomson,  Dudley,  131. 
2  Napier  v.  Bulwinkle,  5  Rich.  311. 

*  Ibid.,  324. 
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Rogers,  J.  says :  "  The  doctrine  of  the  English  books  in 
respect  to  ancient  lights  is  not  very  well  understood  in  this 

country I  am  not  aware  that  any  case  has  been  ruled 

in  this  State  in  which  the  principle  has  been  recognized. 
It  should  be  introduced  with  caution."  ^ 

In  Haverstick  v.  Sipe  (1859),  Lawrie,  C.  J.  says:  "It 
has  never  been  considered  in  this  State  that  a  contract  for 
the  privilege  of  light  and  air  over  another  man's  ground 
could  be  imphed  from  the  fact  that  such  a  privilege  has  been 
long  enjoyed."  ^ 

In  Maynard  v.  Bsher,^  while  the  court  assume  the  rule  to 
be,  that  if  a  man  sells  a  house  with  windows  looking  out 
upon  his  other  vacant  land,  he  would  not  be  at  liberty  to 
build  upon  his  other  land  so  as  to  obstruct  these,  they  Umit 
the  doctrine  to  cases  where  the  grantor,  at  the  time  of  sale, 
owns  both  estates.  And  they  adopt  the  doctrine  stated  by 
the  court  in  the  case  of  Collier  v.  Pierce,  above  cited,*  that 
where  the  two  estates  are  conveyed  at  the  same  time  to  dif- 
ferent purchasers,  no  easement  in  favor  of  one  or  servitude 
upon  the  other  in  respect  to  light  and  air  passes  with  the 
estates.  In  that  case,  lots  Nos.  6  and  7  were  sold  at  the  same 
auction.  No.  6  was  a  vacant  lot,  adjoining  No.  7,  a  dwelling* 
house.  No.  6  was  bid  off  first,  and  sold  "  free  of  encum- 
brances." The  other  lot  was  bid  off  within  five  minutes  of 
the  first,  and  the  memorandum  of  the  sale  signed  immedi- 
ately by  the  parties.  The  court  held  that  if  the  sales  were 
to  be  taken  as  simultaneous,  neither  lot  would  be  servient 
to  the  other.  And  if  priority  of  sale  affected  the  questionj 
it  was  in  favor  of  the  purchaser  of  No.  6. 

26.  So  far,  therefore,  as  weight  of  authority  both  English 
and  American  goes,  it  would  seem  that,  if  one  sell  a  house, 
the  light  necessary  for  the  reasonable  enjoyment  whereof  is 

1  Hay  V.  Sterrett,  2  Watts,  331. 

2  Haverstick  v.  Sipe,  33  Penn.  St.  368,  371. 
8  Maynard  v.  Esher,  17  Penn.  St.  222,  226. 
*  Collier  v.  Pierce,  7  Gray,  18. 
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derived  from  and  across  adjoining  land,  then  belonging  to 
the  same  owner,  the  easement  of  light  and  air  over  such 
vacant  lot  would  pass  as  incident  to  the  dwelling-house,  be- 
eause  necessary  to  the  enjoyment  thereof;  but  that  the  law 
would  not  carry  the  doctrine  to  the  securing  of  such  ease- 
ment as  a  mere  convenience  to  the  granted  premises.^ 

27.  The  cases  where  the  English  doctrine  of  prescrip- 
tive rights  to  light  and  air  is  sustained  are  Gerber  v.  Gra- 
bel  in  Illinois,^  Robeson  v.  Pittenger  in  New  Jersey,^  Durel 
V.  Boisblanc  in  Louisiana ;  *  and  to  these  may  be  added 
the  case  of  Ray  v.  Lynes  in  Alabama,^  although  it  may, 
perhaps,  be  said  that  the  doctrine  is  rather  assumed  to 
be  law  than  fully  weighed  and  adopted,  as  the  opposite 
doctrine  has  been  cited  in  some  of  the  cases,  and  the 
court  of  Alabama,  in  a  subsequent  case,  after  citing  the 
authorities  upon  both  sides  of  the  question,  declined  to 
decide  it.^ 

In  Robeson  v.  Pittenger  considerable  stress  is  laid  upon 
the  fact  that  the  house  was  built  by  the  owner  of  both 
estates,  that  the  windows  had  long  enjoyed  the  light  over 
the  vacant  land,  and  that  the  house  was  first  granted  by 
the  original  owner  of  the  two  estates. 

In  Ray  v.  Lynes  the  court,  to  an  application  for  an  in- 
junction to  placing  a  shop  which  partially  obscured  the  light 
of  recent  windows,  say :  "  The  foundation  of  this  right  is 
the  privation  of  an  ancient  privilege,  so  long  enjoyed  as 
to  become  a  right.     Such  is  not  the  fact  here." 

28.  In  United  States  v.  Appleton,  Story,  J.  recognizes 
the  doctrine  as  in  force,  that  if  one  owns  a  store  or  dwell- 


1  See  also  Biddle  ».  Ash,  2  Ashm.  211,  222  ;  Durel  v.  Boisblanc,  1  La,  Ann. 
407 ;  Lampman  v.  Milkes,  21  N.  Y.  505  ;  Story  v.  Odin,  12  Mass.  157. 

2  Gerber  v.  Grabel,  16  111.  217. 

s  Eobeson  ».  Pittenger,  1  Green,  Ch.  57,  64. 
*  Durel  V.  Boisblanc,  1  La.  Ann.  407. 
6  Ray  V.  Lynes,  10  Ala.' 63. 
6  Ward  V.  Neal,  35  Ala.  602. 
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ing-house  whose  doors  or  windows  open  upon  his  own 
land,  and  he  sells  the  building,  "  there  can  be  no  doubt 
that  the  grant  carries  with  it  the  right  to  the  enjoyment 
of  the  hght  of  those  windows,  and  that  the  grantor  can- 
not by  building  on  his  adjacent  land  entitle  himself  to  ob- 
struct the  light  or  close  up  the  windows It  is  strictly 

a  question  what  passes  by  the  grant Their  grant 

carried  by  necessary  implication  a  right  to  the  door  and 
window,  and  the  passage  as  it  had  been,  and  as  it  then  was, 

used It  is  observable  that  in  this  case  reliance  is 

placed  on  the  language  of  the  grant,  '  with  all  ways,'  &c. 
But  this  is  wholly  unnecessary,  for  whatever  are  properly 
incidents  and  appurtenances  of  the  grant  will  pass  with- 
out the  word  '  appurtenances,'  by  mere  operation  of  law."  ■' 

29.  An  instance  was  referred  to,  in  another  connection, 
in  the  case  of  Hills  v.  Miller,  of  an  easement  of  light  and 
prospect  being  gained  by  construction  of  the  terms  of  a 
grant.^  In  that  case  plaintiff  bought  the  land  which  Miller 
had  purchased  of  one  B.  A  lot  of  land  in  front  of  it  was 
by  agreement  of  B.  to  be  always  iept  open,  and  he  gave 
Miller  a  bond  to  that  effect,  of  which  Miller  informed  the 
plaintiff  when  he  sold  him  the  house-lot  in  question.  It  was 
held  that  this  created  an  easement  of  light  and  prospect 
over  this  vacant  lot,  which  run  with  all  and  every  part 
of  the  land  purchased  of  B.,  and  it  was  not  in  Miller's 
power  to  release  or  affect  the  plaintiff's  right  to  enjoy 
this  easement. 

30.  Among  the  rights  which  are  necessary  to  the  enjoy- 
ment of  tenements,  and  which  it  had  been  held  may  be 
acquired  by  long  enjoyment  in  the  nature  of  easements, 
is  that  of  the  owner  of  a  wind-mill  to  the  use  of  the  wind 
and  air  over  adjacent  lands,  and  for  an  obstruction  of  this 

1  United  States  „.  Appleton,  1  Sumn.  492,  502.  See  the  general  subject 
treated  of,  3  Kent,  Comm.  448. 

2  Hills  V.  Miller,  3  Paige,  254,  257  ;  Whitney  v.  Ubion  Railway  Co.,  23  Law 
Kep.  401 ;  2  Washb.  Real  Prop.  33. 
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by  the   erection  of  walls  or  buildings  upon  the  adjacent 
land  an  action  will  lie.^ 

81.  On  the  other  hand,  the  right  freely  to  enjoy  pure 
air  is  an  incident  to  property  in  houses  designed  for  dwell- 
ing or  occupation  by  man.  But  a  right  to  carry  on  a 
noisome  trade  may  be  acquired  by  as  long  enjoyment  as 
twenty  years,  as  against  the  proprietor  of  an  estate  thereby 
injuriously  afFected.  And  if  one  erect  his  house  within 
the  influence  upon  the  atmosphere  of  a  tanyard,  for  in- 
stance, he  cannot  complain  that  its  occupation  is  thereby 
rendered  unpleasant.^ 

Questions  have  arisen  as  to  what  would  be  such  a  taint- 
ing or  corrupting  the  air  by  one  man  as  to  give  another 
a  right  of  action  therefor,  on  the  ground  of  its  creating 
a  private  nuisance.  In  one  case,  it  was  held  that  the 
erection  of  a  brewery  upon  adjacent  land,  and  burning  sea- 
coal  therein,  was  not  a  nuisance,  but  erecting  and  using 
a  privy  upon  the  same  was.  The  declaration  averred  that 
horribiles  vapores  et  insalubres  arose  from  these.  Dod- 
dridge, J.  said,  among  other  things,  "  If  a  man  is  so  tender- 
nosed  that  he  cannot  endure  sea-coal,  he  ought  to  let  his 
messuage."  ^ 

But  in  a  recent  case,  the  Vice-Chancellor  enjoined  a 
neighboring  owner  of  land  from  burning  brick  thereon  near 
a  dwelling-house  which  had  stood  for  many  years,  because 

1  Goodman  v.  Gore,  2  RoUe,  Abr.  704.  See  Winch.  3.  But  this  doctrine 
is  questioned,  if  not  overruled,  by  the  late  case  of  Webb  v.  Bird,  10  C.  B.  n.  s. 
269.     See  alsb  1  Am.  Law  Reg.  n.  s.  637. 

It  is  stated  by  Fournel  that  wind-mills  were  not  subjects  embraced  within  the 
Roman  law  of  servitudes.  They  were  first  known  in  France  and  England  in 
the  eleventh  century,  having  been  brought  thither  by  the  Crusaders  on  their 
return  from  the  East.     2  Fournel,  Traite'  da  Voisinage,  222. 

''■  Bliss  V.  Hall,  5  Scott,  500;  Dana  v.  Valentine,  5  Mete.  8,  14;  Elliotson  v. 
Fretham,  2  Bing.  n.  c.  134 ;  Commonwealth  ».  Upton,  6  Gray,  473 ;  3  Kent, 
Comm.  448 ;  Bex  ».  Cross,  2  Carr.  &  P.  483 ;  Flight  v.  Thomas,  10  Adolph. 
&  E.  590 ;  Rowbotham  ».  Wilson,  8  Ellis  &  B.  123,  143 ;  Jones  v.  Powell, 
Palm.  538. 

3  Jones  V.  Powell,  Palm.  536. 


508  THE  LAW  OF  EASEMENTS  AND   SERVITUDES.        [Ch.  IV. 

the  smoke  and  vapor  thereby  occasioned  would  be  "ma- 
terially interfering  with  the  ordinary  comfort,  physically, 
of  human  existence,"  and  "  not  merely  according  to  ele- 
gant or  dainty  modes  and  habits  of  living."  ^ 

In  the  above  case  from  Palmer,  Doddridge,  J.  remarked, 
that,  if  the  brew-house  was  a  noisome  trade,  still  if  it  was 
an  ancient  one,  and  the  other  party  came  to  dwell  near  it, 
he  must  be  content  with  it  as  he  found  it.^ 

And  although  one  may  acquire  a  right  to  the  enjoyment 
of  light  and  air  in  connection  with  an  estate,  it  is  always 
subject  to  the  reasonable  enjoyment  by  others  of  their  own 
property.  One  man's  fire,  for  instance,  may  make  the 
air  of  his  neighbor  less  sweet  and  pure,  but  the  latter  can- 
not, for  that  cause,  complain.  Nor  could  he,  if  his  neigh- 
bor, by  planting  a  tree  upon  his  own  land,  were  somewhat 
to  obscure  his  light,  or  obstruct  his  air  and  prospect.  But 
one  would  be  liable  for  carrying  on  a  manufacture  so  near 
another  as  to  render  the  air  thereby  sensibly  impure.^ 

32.  One  may  also  gain  a  negative  easement,  which  was 
originally  created  by  grant,  such  as  that  the  adjacent  owners 
should  not  carry  on  any  offensive  trade  or  trades  of  particu- 
lar kinds,  although  the  same  may  not  be  unlawful  as  being 
a  public  nuisance.  Thus  where  an  owner  of  several  lots 
adjoining  each  other  inserted  a  covenant  in  the  deed  of 
each  of  the  purchasers  of  these  lots,  that  the  occupant 
should  not  carry  on  any  offensive  trade  thereon,  it  was 
held  that  any  one  of  these  purchasers  could  have  an  injunc- 
tion against  any  other  owner  of  either  of  these  lots  who 
should  undertake  to  carry  on  such  kind  of  business  there- 
on.* And  the  court,  in  another  case,  after  referring  to  the 
above  class  of  cases,  add :  "  When,  therefore,  it  appears,  by 


1  Walter  v.  Selfe,  4  De  Gex  &  S.  315,  322. 

2  Jones  V.  Powell,  Palm.  538. 

"  Embrey  v.  Owen,  6  Exch.  353 ;  "Wood  ».  "Waud,  3  Exch.  748,  781  ;  2 
Washb.  Real  Prop.  64. 
*  Barrow  v.  Kichard,  8  Paige,  351. 
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the  fair  interpretation  of  the  -words  of  the  grant,  that  it  was 
the  intent  of  the  parties  to  create  or  reserve  a  right,  in  the 
nature  of  a  servitude  or  easement  in  the  property  granted, 
for  the  benefit  of  other  land  owned  by  the  grantor,  and 
originally  forming,  with  the  land  conveyed,  one  parcel, 
such  right  shall  be  deemed  appurtenant  to  the  land  of  the 
grantor,  and  binding  on  that  conveyed  to  the  grantee,  and 
the  right  and  burden  thiis  created  will  respectively  pass 
to,  and  be  binding  on,  all  subsequent  grantees  of  the  respec- 
tive parcels  of  land."  ^ 


SECTION'  VII. 

MISCELLANEOUS  EASEMENTS  AND   SERVITUDES. 

1.  Easement  to  pile  logs,  &o.  for  the  use  of  a  mill. 

2.  Easement  of  placing  boxes,  &o.  in  using  a  store. 

3.  Custom  of  turning  teams  on  land  in  plougliing. 

4.  Easement  of  drying  clothes  in  another's  yard. 

5.  Prescriptive  right  to  dockage  and  wharf. 

6.  Easement  of  carrying  away  iron  ore,  &c. 

7.  Easement  of  taking  sea-weed  on  a  beach. 

8.  Right  to  throw  rubbish  in  a  stream. 

9.  Reservation  of  grass  and  herbage,  a  servitude. 

10.  Easement  of  a  right  of  common. 

11.  How  far  common  of  cutting  timber,  &c.  is  apportionable. 

12.  Possession  of  the  two  estates  suspends  easement  of  common. 

13.  Easement  of  a  town  to  dig  stone  on  another's  land. 

14.  Easement  of  a  town  to  use  parish  buildings. 

15.  Right  to  lay  gas-pipe  an  easement  in  a  gas  company. 

16.  Servitude  of  maintaining  fences  to  land. 

17.  Pew  rights  and  burial  rights,  how  far  easements. 

1.  Among  the  easements  which  have  been  recognized  by  the 
courts  of  common  law,  as  known  to  and  governed  by  its  rules, 
is  that  of  piling  logs  and  lumber  for  the  accommodation  of 
a  saw-mill,  on  land  to  be  used  as  a  yard  for  such  mill.^ 

1  Whitney  iJ.  Union  Railway  Co.,  22  Law  Eep.  401,  405;  2  Washb.  Real 
Prop.  33.     See  also  Hills  v  Miller,  3  Paige,  254,  257. 

2  Gurney  «.  Ford,  2  Allen,  576  ;  Pollard  ».  Barnes,  2  Cush.  191. 
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2.  So  is  that  of  placing  boxes  or  bales  of  merchandise, 
for  the  piirpose  of  drawing  them  into  a  store  by  a  windlass 
over  a  waj.  And  the  same  is  true  of  a  right  to  swing  shut- 
ters of  a  store,  and  the  like,  over  a  way.^ 

3.  So  adjoining  owners  of  unenclosed  lands  may  acquire, 
by  custom,  a  right  to  turn  their  teams,  in  ploughing,  upon 
each  other's  land,  the  same  being  a  reasonable  and  useful 
custom.^ 

4.  So  one  may  have  an  easement  to  hang  clothes  to  dry 
in  another's  yard,  or  use  a  neighboring  wall  to  support  a 
clothes-line  for  that  purpose. ^ 

5.  So  one  may  acquire  a  prescriptive  right  of  dockage 
upon  another's  land,  or  of  bringing  vessels  up  to  a  wharf 
and  laying  them  along  the  side  of  the  same.* 

One  may  gain  a  right  to  maintain  a  wharf  below  low- 
water  mark  by  prescription  against  the  Commonwealth,  but 
the  owner  could  not  thereby  acquire  any  exclusive  rights 
beyond  the  limits  of  the  wharf  itself.^ 

6.  So  one  may  have  an  easement  to  dig  and  carry  away 
the  iron  ore  in  a  certain  parcel  of  land.  Such  a  right  is  an 
incorporeal  hereditament,  and  can  only  be  created  by  grant 
or  reservation  in  a  deed.^ 

7.  One  may  have  a  right  to  take  sea-weed  upon  a  particu- 
lar beach,  provided  he  can  claim  it  as  appurtenant  to  a  part 
of  an  estate  once  embracing  the  beach.  It  cannot,  however, 
be  separated  from  the  land  to  which  it  is  appurtenant  so  as 
to  become  a  right  in  gross,  under  which  one  may  gather 
such  weed  for  purposes  of  sale.  On  the  other  hand,  it  is  not 
requisite  that  the  owner  of  the  land  to  which  the  right  is 
appurtenant  should  exercise  it  solely  in  reference  to  expendi- 

'  Richardson  v.  Pond,  15  Gray.     See  also  United  States  v.  Appleton,  1 
Sumn.  492  ;  O'Linda  v.  Lothrop,  21  Pick.  292,  297. 
2  Jones  V.  Percival,  5  Pick.  485  ;  Pain  v.  Patrick,  3  Mod.  289,  294. 
8  Drewell  v.  Towler,  3  Bamew.  &  Ad.  735. 
*  Sargent  v.  Ballard,  9  Pick.  251. 
6  Gray  v.  Bartlett,  20  Pick.  186. 
8  Arnold  v.  Stevens,  24  Pick.  109. 
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ture  or  use  upon  that  particular  land.  He  may,  when  it  is 
gathered,  use  it  upon  that  or  other  land,  or  may  sell  it  to 
others.^ 

8.  So  one  may  acquire  a  right  by  prescription  to  throw 
the  washings  of  sand  and  rubble  made  in  working  a  tin-mine 
into  a  stream  running  through  another's  land,  though  he 
thereby  cause  the  water  to  overflow  the  other's  land.^ 

9.  A  reservation  in  a  grant  of  land  of  the  "  grass,  herb- 
age, feeding,  and  pasturage  "  gives  the  grantor,  and  all  per- 
sons representing  him,  a  right  to  enter  with  their  cattle  and 
depasture  the  land  as  a  servitude  or  easement  created  by 
the  acceptance  of  the  deed  containing  such  reservation.^ 
But  it  seems  that  one  may  not  prescribe  for  the  exclusive 
use  of  the  herbage  upon  another's  land  as  appurtenant  to 
his  own  land.* 

10.  A  right  of  common  in  another's  land  is  also  treated 
as  an  easement.^ 

But  so  far  as  this  doctrine  is  applicable  to  this  country,  it 
is  not  believed  to  be  necessary  to  do  anything  more  than 
briefly  notice  the  general  rules  in  respect  to  the  more 
familiar  kinds  of  common. 

In  Thomas  v.  Marshfield  the  question  arose  upon  a  claim 
for  compensation  for  taking  certain  land  for  public  use. 
The  court  say :  "  There  seems  to  be  no  doubt  that  a  right  of 
common  of  pasture  is  such  a  title  in  the  land  as  may  sus- 
tain a  claim  for  compensation  under  the  statute.  A  com- 
moner is  not  the  absolute  owner  of  the  soil,  but  he  has  a 

special  and  limited  interest  in  it He  (the  plaintiff  in 

that  case)  relies  on  two  titles :  first,  a  title  by  prescription  to 
a  right  of  common  as  appurtenant  to  his  farm ;  second,  a 
title  by  grant,"  &c. 

1  Phillips  V.  Khodes,  7  Mete.  322. 

2  Carlyon  v.  Lovering,  1  Harlst.  &  N.  784. 
8  Eose  V.  Bunn,  21  N.  T.  275. 

'      "  Donnell  v.  Clark,  19  Me.  174,  182. 

5  Per  Watson,  B.,  Rowbotham  v.  Wilson,  8  Ellis  &  B.  143 ;  Thomas  v. 
Marshfield,  10  Pick.  364  ;  LiTingston  v.  Ten  Broeck,  16  Johns.  14,  25. 
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A  common,  it  is  said,  imports  a  privilege  to  take  a  profit 
in  common  with  many.  Tiie  common  known  in  this  coun- 
try, it  is  believed,  would  come  under  the  class  of  what  is 
appurtenant,  and  has  its  origin  in  grant.  And  of  course 
the  extent  of  the  right,  the  character  and  number  of  ani- 
mals to  be  fed,  and  the  like,  must  be  regulated  by  the  terms 
of  the  grant  or  the  right  acquired  by  prescription.  The 
commoner  iias  no  interest  in  the  soil  where  he  takes  his 
common.  And  if  he  purchases  the  land  in  which  he  has 
common,  it  will  operate  as  an  extinguishment  of  the  right 
as  being  any  longer  appurtenant  to  the  other  estate.-^ 

11.  A  question  arose  in  Livingston  v.  Ten  Broeck,  whether 
a  common  of  "  cutting  and  hewing  timber  for  building  " 
could  be  apportioned  by  alienation  of  a  part  of  the  land  to 
which  it  is  appurtenant ;  and  it  was  held  that  it  could  be. 
But  in  that  case  Livingston  granted  a  certain  farm  to  Wes- 
sels,  with  a  privilege  of  grazing  his  cattle,  and  of  cutting 
and  hewing  of  timber  for  building  or  firewood  on  the  manor, 
and  the  defendant  held  title  under  Wessels.  The  owner  of 
the  granted  premises,  to  which  the  common  belonged,  con- 
veyed a  part  of  them  to  the  owner  of  the  manor,  out  of 
which  the  common  is  claimed,  so  that  there  was  a  unity  of 
title  to  a  part  of  the  two  estates  in  him,  and  the  question 
was  if  such  conveyance  did  not  extinguish  the  right  alto- 
gether, on  the  ground  that  the  party  having  this  right  could 
not,  by  releasing  a  part  of  the  land,  throw  an  increased 
burden  upon  the  remaining  part  of  the  land.  The  court 
held  that  it  operated  to  extinguish  the  right  altogether. 
"  There  would  be  an  extinguishment  of  the  right  of  com- 
mon in  part,  by  the  unity  of  title  in  one  and  the  same  person 
to  part  of  the  land  entitled  to  common,  and  a  part  of  the 
land  out  of  which  common  is  to  be  taken,  and  then  the  prin- 
ciple applies,  that  if  common  appurtenant  be  extinct  in  part, 
it  is  entirely  gone."     The  question  turned,  it  will  be  per- 

1  Com.  Dig.,  Common,  A,  C,  H,  L. 
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ceived,  upon  the  distinction  between  conveying  a  part  of 
the  right  of  common  by  conveying  a  part  of  the  estate  to 
which  it  belonged,  and  extinguishing  it  altogether .^ 

12.  And  upon  the  same  principle,  if  the  one  having  a 
right  of  common  appurtenant  take  a  lease  of  a  part  of  the 
estate  out  of  which  he  has  the  right  of  common,  all  his 
common  shall  be  suspended  during  the  term.^ 

But  where  a  right  of  common  has  been  extinguished  by 
unity  of  possession,  it  may  be  revived,  if  a  grant  be  made 
of  the  estate  which  had  previously  enjoyed  it,  "  with  all 
common  therewith  used  or  enjoyed."  But  it  is  in  the 
nature  of  a  new  grant.^ 

13.  A  right  of  easement  may  be  acquired  by  the  inhabit 
ants  of  a  town  to  dig  stones  from  a  parcel  of  land  for  the 
use  of  such  persons  as  belong  to  the  town,  as  was  the  case 
in  Worcester  v.  Green,*  and  Green  v.  Putnam,^  where  the 
proprietors  of  a  township  voted  "  that  one  hundred  acres  be 
left  common  for  the  use  of  the  "town  for  building-stones." 
It  was  held  not  to  pass  the  fee,  but  merely  the  right  to  take 
the  stones  for  building  purposes,  that  interest  being  in 
the  town  as  a  corporation,  in  trust  for  the  individual  in- 
habitants. 

There  may,  therefore,  be  a  trust  in  an  easement  in  lands 
in  the  same  manner  as  in  the  freehold  of  the  land  itself. 

14.  So  a  town  may,  by  adverse  user,  acquire  a  right  of 
easement  in  a  parish  meeting-house,  to  hold  public  meetings 
therein.  But  if  such  meetings  were  held  by  permission  of 
the  parish,  it  would  lay  no  foundation  for  such  a  claim.^ 

15.  A  right  granted  by  charter  to  a  gas  company  to  lay 

1  Livingston  v.  Ten  Broeck,  16  Johns.  14,  27 ;  Tirringham's  case,  4  Eep.  36 ; 
Eotherham  ».  Green,  Cro.  Eliz.  593  ;  Com.  Dig.,  Common,  L ;  Co.  Litt.  122  a ; 
Wild's  case,  8  Eep.  79. 

2  Wild's  case,  supra;  Com.  Dig.,  Common,  M. 

8  Com.  Dig.,  Common,  0  ;  Bradshaw  v.  Eyre,  Cro.  Eliz.  570. 
*  Worcester  v.  Green,  2  Pick.  425. 
^  Green  v.  Putnam,  8  Cush.  21. 
6  Medford  v.  Pratt,  4  Pick.  222.   , 
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gas-pipes  in  the  streets  of  a  city  is  an  easement,  and  not  a 
mere  license.^ 

16.  There  are  rights  in  respect  to  fences  which  the  own- 
ers of  lands  may  acquire  or  be  subject  to  by  prescription, 
whereby  one  may  become  liable  to  support  and  maintain  a 
division  fence  between  the  two  parcels  of  land,  or  a  particu- 
lar part  thereof.  And  this  is  regarded  as  an  easement  in 
favor  of  the  one  estate,  and  a  servitude  upon  the  other .^ 

Where  one  is  bound  to  build  and  maintain  a  fence  be- 
tween his  own  and  an  adjoining  lot  of  land,  he  may  place 
one  half  of  it,  if  of  reasonable  dimensions,  upon  his  neigh- 
bor's land.^ 

At  common  law,  whenever  there  was  a  prescription  to 
fence,  it  was  enforced  by  a  writ  of  curia  claudenda  sued 
out  by  him  in  whose  favor  it  existed,  against  him  who  was 
charged  with  th&  support  of  such  fence,  in  which  he  could 
recover  damages  for  his  failure  to  make  or  maintain  the 
same.  But  when  bound  by  prescription  to  fence  his  close, 
the  owner  was  not  required  to  do  this  against  any  cattle 
but  those  which  were  rightfully  in  the  adjoining  close.* 

And  in  this  connection  the  case  of  Rose  v.  Bunn  may  be 
referred  to,  where  it  was  held  that,  if  one  grant  another 
land,  reserving  the  right  of  pasturage  upon  the  land,  and 
afterwards  the  grantee  cultivates  any  part  of  it  for  the 
growth  of  a  crop  of  grain,  it  is  incumbent  upon  the  one 
who  sows  the  grain  to  protect  his  crop  by  fences  against  the 
cattle  of  the  one  who  owns  the  right  of  pasturage.^ 

1  Providence  Gas  Co.  v.  Tharber,  2  R.  I.  15. 

2  Star  V.  Rookesby,  Salk.  335  ;  Boyle  v.  Tamlyn,  6  Bamew.  &  C.  329  ;  Rust 
V.  Low,  6  Mass.  90;  Dyer,  295  b,  pi.  19  ;  Heath  v.  Ricker,  2  Me.  72  ;  Sury  v. 
Pigot,  Poph.  166 ;  2  Dane,  Abr.  658,  660 ;  Biuney  ».  Hull,  5  Pick.  503,  505  ; 
Thayer  v.  Arnold,  4  Mete.  589. 

3  Newell  V.  Hill,  2  Mete.  180. 

*  Rust  V.  Low,  supra;  2  Dane,  Abr.  658,  660. 

'^  Rose  V.  Bnnn,  21  N.  Y.  279. 

The  subject  of  fences  is  also  regulated  by  statute  in  England,  and  in  the  sev- 
eral States  of  this  country ;  but  for  obvious  reasons  these,  as  well  as  the  cases 
arising  under  them,  have  been  purposely  omitted  in  this  work. 
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17.  Eights  of  burial  in  churchyards,  and  pew  rights  in 
churches,  although  acquired  by  deed  of  a  particular  lot,  or 
pew,  are  only  easements  in  land  belonging  to  the  religious 
society  which  owns  the  church  and  churchyard.  It  is  an 
easement  in,  and  not  a  title  to,  a  freehold,  and  is  to  be 
understood  as  granted  and  taken  subject,  with  compensa- 
tion of  course,  to  such  changes  as  the  altered  circumstan- 
ces of  the  congregation  or  the  neighborhood  may  render 
necessary. 

In  all  these  cases  supposed,  the  general  property  in  the 
house  and  land  is  in  some  society  or  body  politic,  and  the 
doctrine  as  to  burial  rights  does  not  apply  to  cases  where 
the  grave  is  in  a  separate,  independent  cemetery.^ 

And  yet  the  interest  of  a  pew-holder  is  of  such  a  character 
that  he  may  have  trespass  qu.  cl.  against  any  one  who  shall 
enter  the  same  against  the  consent  of  the  owner,  on  any  of 
those  occasions  for  which  pews  are  designed  to  be  used. 
But  this  may  probably  be  referred  to  the  character  of  the 
property  in  them  which  has  been  given  by  the  statutes  of 
the  State  in  which  the  question  arose  .^ 

'  Richards  v.  Dutch  Church,  32  Barb.  42  ;  Gay  v.  Baker,  17  Mass.  435  ; 
Daniel  ».  Wood,  1  Pick.  102 ;  Bryan  v.  Whistler,  8  Eamew,  &  C,  288 ;  Downey 
V.  Dee,  Cro.  Jac.  605. 

^  Jackson  v.  Eounseville,  5  Meto.  127. 
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SECTION    I. 

EFFECT   OF  THE  UNITY   OF   THE  TWO  ESTATES. 

1.  Easements  extinguished  by  actual  or  constructive  release. 

2.  Unity  of  the  two  estates  operates  a  release.  - 

3.  The  unity  must  be  of  title  and  possession. 
i.  Such  unity  extinguishes  the  easement. 

B.  Kitger  «.  Parker.    Unity  in  mortgage  no  extinguishment. 

6.  No  extinguishment  if  title  to  one  of  the  estates  fails. 

7.  Hinchlifife  v.  Kinnoul.    Effect  of  unity  of  reversions. 

8.  Effect  of  destroying  the  easement  while  the  estates  are  united. 

1.  As  easements  may  be  acquired  by  actual  or  construc- 
tive grant  in  various  forms,  as  has  been  shown,  so  they  may 
be  surrendered,  lost,  or  extinguished  by  actual  or  constructive 
release.  Among  these  would  be  a  release  in  terms  by  deed 
by  the  owner  of  the  dominant  to  the  owner  of  the  servient 
estate.  It  is  hardly  necessary  to  illustrate  this  proposition 
by  decided  cases.  But  there  are  often  such  relations  in  the 
ownership  of  the  two  estates  as  will  have  the  same  effect  as 
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a  direct  release,  which  may  require  a  word  of  explanation. 
Such  would  be  the  effect  of  a  union  of  ownership  of  the  two 
estates  in  one  person.  So  while  there  are  various  acts  of 
ownership  which  serve  as  evidence  of  title  to  an  easement, 
after  long  repetition,  there  are  acts  and  omissions  on  the 
part  of  the  owner  of  the  dominant  estate  which  are  deemed 
to  be  evidence  of  the  servitude  upon  the  servient  estate  hav- 
ing been  released  or  surrendered  to  the  owner  thereof.^ 

2.  To  give  something  like  a  classification  of  the  modes  by 
which  easements  may  be  lost  or  extinguished  by  acts  of  the 
owners  of  the  two  estates,  the  effect  of  the  unity  of  these  in 
one  person  will  first  be  considered. 

As  no  one  can  be  said  to  use  one  part  of  his  own  estate 
adversely  to  another  part,  the  proposition  is  universally  true, 
that  if  the  owner  of  one  of  the  estates,  whether  dominant  or 
servient,  becomes  the  owner  of  the  other,  the  servitude  which 
one  owes  to  the  other  is  merged  in  such  ownership,  and 
thereby  extinguished. 

This  mode  of  losing  or  extinguishing  an  easement  is 
known  to  the  French  law  under  the  name  of  Confusion, 
which  they  borrowed  from  the  language  of  the  civil  law.^ 

3.  But  the  proposition  thus  far  assumes  that  both  estates 
become  united  in  title  and  possession  in  one  man,  whereby 
each  has  alike  all  the  incidents  of  a  common  ownership. 
And  this  might  and  would  be  true  to  a  limited  extent,  if  the 
possession  only  of  the  two  estates  were  united  in  the  same 
person.  So  long  as  such  possession  should  continue  united, 
the  easement  in  favor  of  the  one  and  the  servitude  upon  the 
other  would  be  suspended,  inasmuch  as  the  occupant  has  a 
paramount  right  to  enjoy  them  in  such  manner  as  he  pleases. 
But  when  such  possession  terminates,  as,  for  instance,  by  the 
expiration  of  a  term  of  years,  or  of  a  life  for  which  the  ten- 
ant may  have  held  the  estates,  the  incidents  of  easement  and 


1  Pardessus,  Traits  des  Servitudes,  411. 

2  Ibid. ;  3  Barge,  Col.  &  F.  Laws,  445 ;  D.  8,  6,  1. 
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servitude  belonging  to  them  at  once  revive.  The  unity  of 
title  and  possession  of  the  two  estates,  therefore,  which  oper- 
ates an  extinguishment  of  an  easement  in  the  one  upon  or 
over  the  other,  can  only  have  that  effect  where  the  same 
proprietor  has  a  permanent  estate  in  both  tenements  not  lia- 
ble to  be  defeated  by  the  performance  of  a  condition,  or  the 
determination  of  a  determinable  fee  by  the  happening  of 
some  event  beyond  his  control,  and  where  the  estates  cannot 
be  again  disjoined  by  operation  of  law.^ 

4.  But  where  there  is  a  union  of  an  absolute  title  to  and 
possession  of  the  dominant  and  servient  estates  in  the  same 
person,  it  operates  to  extinguish  any  such  easement  abso- 
lutely and  forever,  for  the  single  reason  that  no  man  can 
have  an  easement  in  his  own  land.^ 

5.  In  the  case  above  cited  of  Ritger  v.  Parker,  J.  G.  con- 
veyed one  of  the  parcels  to  M.  G.  in  mortgage  in  1836, 
who  took  possession  under  the  same  to  foreclose  it,  in 
1841,  and  in  1842  conveyed  it  to  Parker.  The  other  parcel 
was  conveyed  to  J.  G.  in  1839,  who  mortgaged  it  to  M.  G. 
in  1839,  and  possession  to  foreclose  was  taken  at  the  same 
time  with  that  under  the  other  mortgage  in  1841.  The 
same  was  foreclosed  by  M.  G.  in  1844,  who  conveyed  the 
estate  to  the  plaintiff.  It  will  be  perceived  that  J.  G.  held 
an  equity  of  redemption  in  both  parcels,  from  1839  to 
1844,  and  that  M.  G.  held  mortgages  upon  both  parcels, 
from  1839  to  1842,  when  she  assigned  one  of  them  to  the 
defendant  Parker.      And  it  was  contended  that  here  was 

1  Eitger  v.  Parker,  8  Cush.  145 ;  Canham  o.  Fisk,  2  Crompt.  &  J.  126 ; 
Thomas  v.  Thomas,  2  Crompt.  M.  &  E.  34,  and  reporter's  note  ;  Tyler  v.  Ham- 
mond, 11  Pick.  193,  220  ;  James  v.  Plant,  4  Adolph.  &  E.  749  ;  Hazard  v.  Eob- 
inson,  3  Mason,  272  ;  Keiffer  v.  Imhoff,  26  Penn.  St.  438,  443  ;  "Woolr.  Ways, 
74 ;  Pardessus,  Trait^  des  Servitudes,  442 ;  Manning  v.  Smith,  6  Conn.  289, 
291 ;  Pearce  v.  M'Clenaghan,  5  Eich.  178. 

^  Hancock  v.  Wentworth,  5  Mete.  446;  Gayetty  v.  Bethune,  14  Mass.  53,  55; 
Grant  v.  Chase,  17  Mass.  443 ;  Canham  ».  Pisk,  2  Crompt.  &  J.  126 ;  Eobins 
V.  Barnes,  Hob.  131  ;  Hazard  v.  Bobinson,  3  Mason,  272  ;  Sury  v.  Pigot,  Poph. 
166  ;  Packer  v.  Welstead,  2  Sid.  39 ;  Keiffer  ».  Imhofif,  26  Penn.  St.  438,  442  ; 
Lalaure,  TraitiJ  des  Servitudes  Efelles,  63. 
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such  a  unity  of  title  and  possession  as  to  extinguish  an 
easement  of  way  that  had  existed  in  favor  of  one  parcel 
over  the  other.  But'  the  court  held  otherwise.  So  long 
as  M.  G.  held  them,  they  were  both  defeasible  estates,  and 
defeasible  upon  different  conditions.  One  might  have  been 
redeemed  and  the  other  foreclosed,  and  redemption  or  fore- 
closure of  either  would  have  effected  an  entire  separation 
of  the  two,  each  retaining  its  own  incidents.  And  when 
actually  foreclosed,  one  estate  belonged  to  one  man  and 
the  other  to  another. 

When  a  mortgagor  or  the  assignee  redeems,  he  regains 
the  estate  just  as  it  existed  when  he  made  the  mortgage. 
The  operation  of  the  mortgage  is  defeated  by  force  of 
the  condition,  and  he  takes  the  estate  with  all  the  incidents 
and  benefits,  and  subject  to  the  servitudes  to  which  it  was 
subject  when  the  mortgage  was  made.  And  no  lease, 
change,  or  encumbrance  made  by  the  mortgagee  can  be 
set  up  against  the  claims  of  the  mortgagor.  The  estate 
is  restored  unchanged. 

So  if  the  mortgage  is  foreclosed,  the  estate  which  was 
conditional  and  defeasible  in  its  creation  becomes  abso- 
lute, and  the  incidents,  privileges,  and  covenants  attached 
to  it,  unchanged  by  anything  which  the  mortgagor  or 
any  other  person  may  have  done  in  the  mean  time,  re- 
main attached  to  it  as  if  the  original  conveyance  had  been 
absolute.  M.  G.  then  never  had,  at  any  one  time,  an 
unconditional,  indefeasible  interest  in  the  then  two  estates. 
She  held  mortgages  on  both  at  the  same  time,  after  hav- 
ing entered  on  both  for  condition  broken,  but  before  fore- 
closure. This  was  not  the.  unity  required  to  constitute 
a  merger.  Before  foreclosure,  she  conveyed  one  of  the 
estates  to  the  defendant.  It  is  clear  that,  at  the  time  of 
the  foreclosure,  the  estates  were  held  by  different  owners 
in  fee.^ 

1  See  Ballard  v.  Ballardvale  Co.,  5  Gray,  471 ;  Curtis  v.  Francis,  9  Gush. 
427,  457  ;  Pardessus,  Trait^  des  Servitudes,  445. 
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6.  So  if  the  title  to  one  of  the  estates  fail  in  the  hands 
of  the  joint  owner  of  the  two,  the  easement  of  the  one  in 
the  other  revives  upon  the  failure  o"f  such  title.^ 

7.  In  Hinchliffe  v.  Kinnoul,  which  has  already  been  no- 
ticed in  another  connection,  the  ancestor  of  Earl  G.  made  a 
lease  in  1728  of  open  and  unoccupied  land,  which  expired 
in  1824.  Upon  this  parcel  many  houses  had  been  built  by 
various  sub-lessees,  and,  by  the  terms  of  the  lease.  Earl  G. 
would  then  have  had  the  entire  lands,  houses,  &c.,  and  if, 
in  the  mean  time,  any  easements  had  been  acquired  in  favor 
of  one  of  these  parcels  upon  or  over  another,  the  same, 
upon  such  union  of  title  and  possession,  would  have  been, 
at  the  time  of  such  union,  extinguished. 

The  plaintiff  held  one  of  these  messuages,  and  the  de- 
fendant the  adjoining  one,  and  over  this  the  plaintiff  claimed 
easements  of  passage  of  a  coal-shute  and  of  a  watercourse. 

The  titles  of  these  two  messuages  were  as  follows.  Mrs. 
Forrester  held  the  plaintiff's  by  a  lease  which  was  to  have 
expired  in  1822.  In  1799  she  let  the  same  to  Mrs.  Hinch- 
liffe for  a  term  ending  in  1820,  with  the  appurtenances 
thereto  belonging.  Of  course  the  immediate  reversion  of 
Mrs.  Hinchliffe's  term  was  in  Mrs.  Forrester,  the  remote 
one  va.  Earl  Gr. 

The  other  messuage  came  to  Hampden  by  a  lease  in  1793, 
to  expire  in  1824,  subject,  as  above  stated,  to  Earl  G.'s 
reversion,  to  whom  all  the  leases  would  fall  in,  in  1824. 

In  this  state  of  the  ownership.  Earl  G.,  in  1819,  let 
the  plaintiff's  messuage  to  him  for  fifty-seven  years,  to 
hold  from  and  after  1824,  the  plaintiff  having  been  in  pos- 
session of  the  premises  under  an  under-lessee  of  the  origi- 
nal lessee  for  some  years  before  1819.  And  in  1822 
Earl  G.  made  a  lease  of  the  defendant's  messuage  to 
Hampden  for  sixty-one  years,  to  commence  in  1824,  both 
said  leases,  of  course,  being  of  reversionary  interests  on 
the  part  of  Earl  G. 

1  Tyler  v.  Hammond,  U  Pick.  193,  290 ;  Paidessus,  supra,  446. 
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One  question  made  in  the  case  was,  whether  the  unity  of 
title  to  both  messuages  in  1824  in  Earl  G.,  under  whom 
both  parties  claimed,  did  not  extinguish  the  right  of  ease- 
ment which  one  messuage  had  acquired  in  the  other  ?  But 
tlie  court  held  that  there  was  no  such  unity  of  possession  as 
would  operate  upon  the  right  of  easement.  Earl  G.  had 
only  a  reversionary  right  to  the  premises  when  he  made  the 
leases  in  question.  And  it  was  further  held,  that  the  ease- 
ments mentioned,  being  necessary  to  the  enjoyment  of  the 
plaintiff's  messuage,  and  something  which  Earl  G.  could 
then  grant,  his  lease  of  the  messuage  passed  these  easements 
as  incident  or  appurtenant  to  the  messuage  of  the  plaintiff, 
because  they  were  in  existence  and  necessary  to  its  enjoy- 
ment. And,  as  to  the  suppj||ed  unity,  the  court  say  :  "  In 
consequence  of  Earl  G.'s  reversionary  lease  of  the  messuage 
in  1819,  the  right  to  the  possession  of  both  properties  was 
severed,  and  there  could  be  no  unity  of  possession  of  both 
the  messuage  and  thi  passage  in  him ;  and  if  so,  it  is  obvious 
that  he  could  not,  by  his  subsequent  grant,  derogate  from  a 
former  valid  grant  whicli  he  had  already  made."  The  facts 
of  the  case  are  numerous  and  complicated,  and  it  is  not  easy 
to  present  the  points  settled  in  it  in  a  simple  and  intelligible 
form.  But  it  will  serve  the  present  purpose  to  state  that  iu 
substance  the  court  held,  that,  as  by  long  enjoyment  the  ten- 
ant of  one  messuage  had  acquired  an  easement  in  the  ad- 
joining messuage  while  in  the  occupancy  of  another  tenant, 
which  easement  was  necessary  to  the  enjoyment  of  the  first 
messuage,  the  mere  ownership  of  both  messuages  in  rever- 
sion by  one  and  the  same  man  did  not  create  a  unity  of  title 
and  possession  to  the  two  in  him,  so  but  that  when  he  leased 
them  separately,  to  take  effect  at  a  future  time,  when  his  re- 
version fell  in,  he  leased  them  in  the  state  they  were  then  in, 
with  the  easement  appurtenant  to  one  and  the  servitude  upon 
the  other.^ 


1  Ilinchliife  v.  Kianoul,  5  Bing.  N.  c.  1. 

44* 
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8.  Although  there  is  no  limitation  to  the  proposition  that, 
because  no  man  can  have  an  easement  for  one  parcel  of  his 
land  in  or  oyer  another,  whenever  two  estates  which  have 
been  dominant  and  servient  in  other  persons'  hands  become 
his  by  a  joint  absolute  ownership  and  possession,  all  ease- 
ments and  servitudes  previously  existing  between  them  are 
thereby  extinguished  ;  it  will  hereafter  appear  that  the 
effect  of  again  separating  the  ownership  of  these  estates  in 
reviving  these  easements  varies  essentially  according  to  the 
nature  and  character  of  these  easements.  In  some  cases  the 
law,  in  order  to  give  effect  to  a  grant,  restores  the  former 
easement  to  the  estate  granted,  while  in  others  this  can  only 
be  done  by  express  terms  in  the  deed. 

And  whether  an  easement -Pfall  revive  or  not  upon  the 
alienation  of  one  of  the  estates,  may  depend  upon  the  act  of 
the  owner  while  holding  both.  If,  for  instance,  the  former 
easement  consisted  of  an  artificial  trench  for  water,  or  of 
pipes  for  an  aqueduct,  by  which  water  is  conducted  over  or 
from  one  parcel  to  the  other  for  the  benefit  of  the  latter,  and 
the  owner  while  in  possession  of  both  were  to  fill  up  the 
trench  or  cut  off  the  aqueduct,  and  were  then  to  convey  what 
had  been  the  dominant  estate,  by  itself,  it  would,  in  order 
to  revive  the  former  easement,  be  necessary  to  grant  it  in 
express  terms.^ 

And  the  same  principle  would  apply  if,  while  two  estates 
were  in  the  ownership  of  the  same  person,  and  they  con- 
sisted of  mills  upon  the  same  stream,  the  owner  were  to  so 
arrange  the  operation  of  the  two  as  to  increase  the  power  of 
the  one  by  flowing  back  water  upon  the  other,  whereby  the 
power  of  the  latter  was  partially  destroyed,  and  he  should 
then  sell  the  upper  estate  by  itself,  the  original  easement 
which  it  had  enjoyed  would  not  be  restored  thereby  beyond 
its  then  existing  condition.^ 


^  Nicholas  v.  Chamberlain,  Cro.  Jac.  121 ;  Sury  v.  Pigot,  Poph.  166  ;  ante, 
313. 
2  Hazard  v.  Eobinson,  3  Mason,  272. 
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SECTION    II. 

EFFECT   OF   CONVEYING  ONE   OF  TWO  ESTATES  IN  REVIVING 
FORMER   EASEMENTS. 

1.  Subject  stated  and  limited. 

2.  Natural  easements  revive  on  dividing  estates. 

3.  So  do  easements  which  are  necessary. 

4.  What  the  consideration  of  the  subject  assumes. 
B.  Such  easements  only  revive  as  are  apparent. 

6.  Easements  revive  by  reservation  as  well  as  grant. 

7.  Easements  extinguished  do  not  pass  by  the  term  appwrtenant. 

8.  What  easements  pass  with  an  estate,  though  not  named  as  appurtenant. 

9.  How  far  such  easement  must  be  necessary  to  the  estate. 
10.  Dunoklee  v.  Wilton  Railroad.    Same  subjects. 

1.  Though  the  law  intenjied  to  be  considered  under  this 
head  must  obviously  have  many  analogies  with  the  general 
subject  discussed  in  a  former  part  of  this  work,  the  effect  of 
dividing  heritages  in  creating  easements  or  servitudes  in 
one  part  in  favor  of  the  other,  there  seemed  to  be  a  pro- 
priety in  treating  as  a  separate  topic,  the  case  of  two  estates 
in  respect  to  which  easements  may  have  once  existed,  but 
which  have  subsequently  been  extinguished  by  a  union  of 
the  two  in  the  same  ownership  and  possession.  The  ques- 
tion in  such  case  arises  as  to  the  effect  of  a  conveyance 
of  one  of  these  estates  by  such  owner,  retaining  the  other 
himself,  or  of  a  separate  conveyance  of  each  estate  to  two 
different  owners.  Do  the  easements  or  servitudes  in  such  a 
case  revive  thereby,  as  they  had  existed  in  relation  to  each 
estate  before  they  had  been  extinguished  by  unity  of  title 
and  possession,  or  by  what  line  and  limit  is  the  rule  deter- 
mined in  regard  to  such  easements  reviving  upon  the  con- 
veyance of  one  or  both  of  the  estates  ? 

2.  So  far  as  the  easements  come  within  what  are  called 
natwral,  like  the  flow  of  water  in  a  natural  stream  from  one 
to  the  other,  or  that  class  which  grows  out  of  locality,  like 
the  discharge  of  rain  or  surface  water  from  a  higher  upon  a 
lower  field,  they  would  revive  in  respect  to  each  other,  the 
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moment  the  ownership  and  possession  of  the  two  parcels 
had  passed  to  different  hands,  because,  as  has  been  hereto- 
fore shown,  they  exist  jure  naturcB,  and  are  incidents  of 
property  in  the  several  parcels.^ 

3.  The  same  would  be  true  of  such  easements  as  are 
necessary  to  the  enjoyment  of  the  one  parcel  or  the  other, 
as  in  the  case  of  ways  ;  though  by  making  the  new  grant  in 
such  a  case,  it  is  rather  the  creation  of  a  new  right  of  way 
by  implication,  than  the  reviving  of  a  former  one,  and  ways 
thus  created  are  appurtenant  only  so  long  as  the  necessity 
continues.^ 

4.  This  subject,  it  will  be  perceived,  assumes  two  things  : 
first,  that  the  owner  has  done  nothing  while  holding  both 
estates  to  destroy  the  existence  of  what  was  once  an  ease- 
ment, like  cutting  off  the  pipe  of  an  aqueduct,  for  instance ; 
and,  second,  that,  in  making  his  conveyance  of  the  one  or  the 
other  estate,  he  makes  no  specific  reference  in  his  deed  to 
what  is  claimed  as  the  easement.  Prom  this  arises  the 
question  which  is  now  under  consideration,  What  must  be 
the  situation  of  the  two  estates,  and  what  the  character  of 
the  easement,  to  have  a  simple  conveyance  of  the  one  estate 
or  the  other  revive  and  pass  it,  or  reserve  it  as  an  appurte- 
nant to  the  dominant  estate  ? 

5.  In  the  first  place,  in  order  to  pass  with  an  estate,  the 
easement,  in  the  case  supposed,  must  be  an  apparent  one. 
Among  the  cases  illustrative  of  this,  that  of  Seibert  v.  Levan 
may  be  referred  to,  where  the  owner  of  two  closes,  upon  one 
of  which  he  had  a  mill,  and  upon  the  other  the  dam  and 
pond  of  water  by  which  it  was  operated,  conveyed  the  latter, 
it  was  held  that  his  grantee  took  it  subject  to  the  servitude 
of  the  dam  and  right  of  flowing  a  pond  for  the  use  of  the 
dam.^ 


'  Dunklee  v.  Wilton  E.  R.  Co.,  4  Foster,  489,  497;  Sury  v.  Pigot,  Poph.  166. 
2  Grant  v.  Chase,  17  Mass.  443,  448;  Jenk.  Cent,  case,  37  ;  Pomfret  v.  Ri- 
croft,  1  Wms.  Saund.  323,  n.  6. 
*  Seibert  v.  Levan,  8  Penn.  St.  383,  387. 
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Another  would  be  the  case  of  two  mills  upon  the  same 
stream  belonging  to  the  same  owner,  so  arranged  that  the 
water  of  the  pond  of  the  lower  mill  flows  back  upon  the 
wheel  of  the  upper  one,  if  he  were  to  convey  the  upper 
mill,  describing  the  premises  as  so  much  land  with  a  mill 
and  privilege,  the  purchaser  would  take  it  subject  to  the 
effect  of  the  lower  works  upon  its  operation.^ 

The  same  principle  has  been  extended  to  cases  of  lights, 
air,  gutters,  eaves'  drip,  and  the  overhanging  of  the  eaves  of 
a  house  upon  the  adjoining  estate,  where  one  or  both  these 
adjoining  estates  are  conveyed  by  a  common  owner,  though 
in  the  matter  of  light  and  air  it  should  be  remembered, 
the  common  law  does  not  prevail  in  several  of  the  United 
States.^ 

So  the  doctrine  has  been  applied  to  the  case  of  one  parcel 
of  land  drained  through  another  by  an  artificial  ditch,  cut 
from  the  former  through  the  latter,  to  a  canal  into  which 
the  water  was  discharged.  These  two  parcels  had  come  to 
the  same  owner  by  different  purchasers,  and  of  course, 
while  held  by  him,  this  right  of  drain  became  extinct  as  an 
easement.  But  upon  his  conveying  the  first-mentioned 
parcel  separately,  it  was  held  that  the  right  of  drain  as  an 
easement  revived,  and  passed  as  appurtenant  to  the  parcel 
thus  conveyed.^ 

A  like  principle  is  also  said  to  apply  to  the  case  of  a  way, 
not  strictly  of  necessity,  but  which  has  been  used  from  one 
parcel  across  another  to  a  church  or  a  mill  and  the  like, 
both  parcels  having  been  owned  by  the  same  person.  If  he 
should  convey  the  intermediate  close,  there  would  be  at 
once  an  easement  of  way  from  the  other  close  to  the  church 


1  Gary  o.  Daniels,  8  Mete.  466,  480,  482 ;    Hazard  v.  Kobinson,  3  Mason, 
172. 

2  Eobins  v.  Barnes,  Hob.  131 ;  ante,  p.  44 ;  Nieholas  v.  Chamberlain,  Cro. 
Jac.  121 ;  ante,  392. 

2  Ferguson  v.  Witsell,  5  Rich.  280.     See  Shaw  v.  Ethridge,  3  Jones  (Law), 
300. 
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or  mill,  across  it,  without  any  words  of  grant  conveying  the 
same  in  terms  .^ 

6.  It  may  be  stated  here  that  the  same  rule  applies  as  to 
reviving  an  easement  by  conveying  one  of  the  estates, 
whether  the  parcel  conveyed  be  the  dominant  or  servient 
estate.  If  it  be  the  dominant,  the  easement  over  the  other 
passes  as  appurtenant  to  it.  If  it  be  the  servient,  the  ease- 
ment is  created  in  favor  of  the  dominant  remaining  in  the 
grantor's  hands,  by  way  of  reservation.  The  authorities 
upon  this  point  are  Seibert  v.  Levan,  above  cited,  and  Dunk- 
lee  v..  Wilton  Railroad,^  controverting  if  not  overruling  the 
doctrine  of  Burr  v.  Mills  ^  and  Preble  v.  Reed,*  which  makQ 
a  distinction  between  an  easement  being  raised  by  a  grant 
of  the  dominant  estate,  and  the  case  of  a  reservation  by  the 
grantor  of  the  dominant  estate. 

The  language  of  Jewett,  C.  J.,  in  French  v.  Carhart,  may 
probably  be  taken  as  a  sound  principle,  that  a  "  reservation 
should  be  construed  in  the  same  way  as  a  grant  by  the 

owner  of  the  soil  of  a  like  privilege The  sound  and 

reasonable  rule  is,  that  whatever  is  necessary  to  the  fair  en- 
joyment of  the  thing  granted  or  excepted,  is  incidentally 
granted  or  excepted."  ^ 

7.  It,  should  be  remembered,  moreover,  that  in  giving 
effect  to  a  deed  of  one  of  two  parcels,  in  respect  to  a  way, 
for  instance,  nothing  results  from  a  general  clause  granting 
therewith  all  ways  appurtenant  to  the  granted  premises. 
When  the  two  estates  came  to  be  united  in  the  same  owner- 
ship and  possession,  the  way  was, thereby  extinguished,  and 
of  course  ceased  to  be  any  longer  appurtenant,  and  could 
only  be  made  so  again  by  express  grant.    It  was  accordingly 

^  Seibert  v.  Levan,  8  Penn.  St.  383  ;  Sury  v.  Pigot,  per  Doddridge,  J.,  Poph. 
166,  172  ;  Jordan  ».  Atwood,  Owen,  121 ;  1  EoUe,  Abr.  936 ;  Woolr.  "Ways,  71. 

2  Dunklee  v.  VTilton  R.  R.  Co.,  4  Poster,  489. 

'  Burr  V.  Mills,  21  Wend.  292. 

*  Preble  t>.  Reed,  17  Me.  169.  See  also  ante,  p.  36;  Guy  v.  Browne,  F 
Moore,  644  ;  Nicholas  v.  Chamberlain,  Cro.  Jac.  121. 

s  French  v.  Carhart,  1  Comst.  103,  104. 
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held,  in  James  v.  Plant,  that,  "  where  there  is  a  unity  of 
seizin  of  the  land  and  of  the  way  over  the  land,  in  one  and 
the  same  person,  the  right  of  way  is  either  extinguished  or 
suspended,  according  to  the  duration  of  the  respective  es- 
tates in  the  land  and  the  way ;  and  after  such  extinguish- 
ment, or  during  such  suspension  of  the  right,  the  way  can- 
not pass  as  an  appurtenant,  under  the  ordinary  legal  sense 
of  that  word."  ^ 

The  same  doctrine  was  applied  to  the  case  of  an  aqueduct 
from  one  parcel  to  another,  the  ownership  of  both  estates 
having  come  to  the  same  person,  who  subsequently  conveyed 
the  estate  for  whose  benefit  the  aqueduct  was  designed, 
"  with  all  appurtenances."  ^ 

The  last-mentioned  case  is  cited  to  sustain  the  effect  to  be 
given  to  the  word  appurtenances  in  a  grant  in  passing  artifi- 
cial easements  with  one  of  two  estates,  where  the  easement 
had  been  extinguished  by  unity  of  seizin  ;  for  it  is  not  clear, 
to  say  the  least,  that  the  right  of  aqueduct  in  that  case  would 
not  have  passed  as  being  an  apparent  continuous  ease  or 
benefit  which  one  part  of  the  joint  estate  had  in  the  other 
at  the  time  of  the  conveyance,  upon  the  principle  of  other 
cases  already  cited. 

The  doctrine  that  an  easement,  extinguished  by  unity  of 
seizin  of  the  estates,  may  not  pass  with  one  of  them  as  an 
appurtenant,  was  held  to  apply  in  the  case  of  a  right  of 
common.^ 

And  the  rule,  as  laid  down  in  the  Digest  upon  the  subject, 
is  explicit  in  its  terms  :  "  Si  quis  sedes  quae  suis  sedibus  ser- 
virent,  cum  emisset,  traditas  sibi  accepit,  confusa  sublataque 
servitus  est :  et  si  rursus  vendere  vult,  nominatim  impo- 
nenda  servitus  est ;  alioquin  liberse  veniunt."  * 

1  James  v.  Plant,  4  Adolph.  &  E.  749. 

2  Maiming  v.  Smith,  6  Conn.  289. 

s  Clements  v.  Lambert,  1  Taunt.  208. 

4  D.  8,  2,  30.  See  3  Barge,  Col.  &  F.  Law,  446 ;  Pardessus,  Traite  des 
Servitudes,  446. 
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8.  But  while  the  cases  last  cited  serve  to  show  that  cer- 
tain rights,  though  formerly  united  with  an  estate,  will  not, 
after  becoming  extinguished  by  unity  of  the  two  estates,  revive 
or  pass  under  the  term  appurtenant,  they  do  not  bear  upon 
the  main  point  intended  to  be  illustrated  in  this  part  of  the 
general  subject,  —  what  will  pass  as  an  ease  or  benefit  with 
one  estate  in  or  over  another  as  an  incident  to  the  grant, 
although  no  reference  be  made  to  the  same  in  the  deed  of 
such  estate. 

That  such  would  be  the  effect  in  the  case  of  certain  ap- 
parent easements  has  already  been  shown.  And  that  this  is 
true,  but  that  unless  the  same  was  thus  apparent  it  would 
not  pass,  seems  to  be  settled  in  Glave  v.  Harding,  where 
Pollock,  C.  B.  says :  "  It  cannot  be  denied,  that  if  a  man 
builds  a  house,  and  there  is  actually  a  way  used  or  obvi- 
ously and  manifestly  intended  to  be  used  by  the  occupiers 
of  the  house,  the  mere  lease  of  the  house  would  carry  with 
it  the  right  to  use  the  way  as  forming  part  of  its  construc- 
tion." Which  ruling  was  thus  modified  byBramwell,  B.,  in 
these  words :  "  It  (the  lease)  did  not  grant  the  right  in 
terms,  and  the  only  way  in  which  it  could  grant  it  was,  that 
the  condition  of  the  premises  at  the  time  when  the  lease  was 
granted  showed  that  it  was  intended  that  the  right  of  way 
should  be  exercised,  upon  the, principle  of  law  I  have  ad- 
verted to,  that,  by  the  devolution  of  the  tenements  originally 
held  in  one  ownership,  a  right  of  way  to  a  particular  door  or 
gate  woiild,  as  an  apparent  and  continuous  easement,  pass 
to  the  owners  and  occupiers  of  both  of  them.  But  I  think 
the  way  in  question  was  not  a  continuous  and  apparent  ease- 
ment within  that  principle  of  law,  and  therefore  I  arrive  at 
the  conclusion  that  there  was  no  evidence  of  the  right  of 
way  alleged  in  this  case." 

The  subject  of  grant  in  this  instance  was  a  single  house 
in  a  block,  sold  when  partly  finished,  which  had  openings 
in  the  walls,  but  whether  for  doors  or  windows  was  not 
apparent,  in  which  respect  it  differed  materially  from  the 
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case  of  Compton  v.  Richards,-^  and  consequently  it  could 
not  be  claimed  that  there  was  an  apparent  existing  way 
from  the  street  to  any  particular  opening,  as  a  door.  And 
the  judgment  of  the  court  went  upon  the  ground  that 
"  the  right  is  not  granted  in  terms,  nor  by  implication,  as 
a  continuous  and  apparent  easement ;  therefore  it  was  not 
granted  at  all."^ 

Tlie  case  of  Pyer  v.  Carter,^  which  was  decided  in  ac- 
cordance with  the  doctrine  of  the  foregoing  cases,  was  that 
of  a  drain  from  one  house  running  under  and  through 
an  adjacent  one ;  and  the  right  to  maintain  it  was  held  to 
pass  with  the  first-mentioned  house,  being  an  easement  con- 
tinuous and  apparent  in  its  character. 

9.  And  yet  it  seems  that,  in  order  to  have  such  easement 
revive  and  pass  as  appurtenant  to  one  of  the  estates,  it 
should  be  to  a  certain  extent  necessary  to  the  enjoyment 
of  it.  The  extent  of  this  necessity,  however,  does  not 
seem  to  be  well  settled.  The  decided  cases  clearly  do  not 
come  within  the  rule  of  necessity  which  carries  a  right 
of  way  in  the  grant  of  premises ;  for  there  no  degree  of 
inconvenience  raises  a  right  to  such  a  way,  provided  it  be 
not  actually  necessary,  nor  does  the  easement  exist  any 
longer  than  the  necessity  continues. 

In  a  former  part  of  this  work  it  was  said,  "  The  test 
seems  to  be,  whether  what  is  claimed  is  reasonably  neces- 
sary to  the  enjoyment  of  the  part  granted  "  ;  *  and  this  is 
justified  by  the  language  of  Jewett,  C.  J.,  in  French  v. 
Carhart.^  It  does  not  depend  upon  whether  another  ease- 
ment of  the  kind  can  be  obtained  at  an  inconsiderable 
expense  or  not,  provided  such  an  easement  as  is  then 
existing  is  necessary  for  the  reasonable  enjoyment  of  what 

1  Compton  V.  Richards,  1  Price,  27. 

2  Glave  V.  Harding,  3  Hiirlst.  &  N.  937,  944. 
■'■  Pyer  v.  Carter,  1  Hnrlst.  &  N.  916. 

*  Ante,  p.  61.     See  also  pp.  36,  54. 
5  French  v.  Carhart,  1  Comst.  104. 
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is  granted.  And  the  cases  of  Pyer  n,  Carter,  above  cited, 
and  Johnson  v.  Jordan ,i  when  examined  in  the  light  of 
the  facts  of  each  case,  go  to  confirm  this  position. 

10.  The  case  of  Dunklee  v.  Wilton  Railroad,  though  before 
cited,  has  been  purposely  reserved  until  now,  because,  though 
covering  many  of  the  points  before  stated,  and  referring 
■  with  much  apparent  research  to  most  if  not  all  the  cases 
hereinbefore  enumerated,  it  assumes  to  place  the  rule  of 
law  applicable  to  such  cases  upon  an  original  ground. 

"  Our  next  position  is,"  says  Bell,  J.,  "  that  property  con- 
veyed passes  in  its  existing  state  subject  to  all  existing 
easements  and  burdens  of  a  smilar  nature,  in  favor  of  the 
other  lands  of  the  grantor  which  are  apparent,  and  which 
result  naturally  from  the  relative  situation  of  the  land, 
and  from  the  nature,  construction,  and  intended  use  of 
the  buildings,  mills,  &c.,  upon  it,  and  their  situation  and 
connection  with  other  property  as  they  were  usually  en- 
joyed at  the  time  of  the  conveyance.  We  propose  to  ad- 
vert to  the  authorities  upon  this  point  more  at  length, 
because,  though  there  is  a  series  of  decisions  for  several 
centuries  back,  all,  as  we  regard  them,  tending  to  support 
the  above  position,  few  if  any  of  them  are  distinctly  placed 
upon  this  broad  ground,  while  many  of  them  rest  upon 
the  once  fashionable  refinement  of  unity  of  possession, 
revivor,  and  extinguishment."  ^ 

If,  as  the  cases  all  seem  to  show,  the  union  of  two  estates 
in  one  owner  extinguishes  whatever  easement  the  one  has 
in  or  over  the  other,  and  if  that  ease  or  benefit  be  of  a 
character  so  apparent,  continuous,  and  necessary  to  one  of 
these  estates  as  to  raise,  in  the  eye  of  the  law,  a  reason- 
able presumption  that,  upon  a  sale  of  such  estate,  both 
vendor  and  vendee  must  have  understood  and  expected, 
in  the  absence  of  any  language  to  the  contrary,  that  the 

1  Johnson  v.  Jordan,  2  Mete.  234,  242.  See  also  2  Fournel,  Traite  du  Voisi- 
nage,  403,  404. 

2  Dunklee  v.  Wilton  B.  R.,  4  Foster,  489,  496. 
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vendee  was  to  have  the  advantage  and  benefit  thereof,  and 
in  consequence  of  this  the  law  holds  that  such  ease  or 
benefit  becomes  again  appurtenant  to  such  estate,  it  is 
not  easy  to  see  why  giving  this  eQect  to  "  unity  of  pos- 
session, revivor,  and  extinguishment,"  should  be  regarded 
as  a  "  once  fashionable  refinement.'" 

The  facts  of  the  case  were  briefly  these.  The  plaintiff,  by 
purchase,  became  the  owner  of  a  parcel  of  land  below  his 
mill,  through  which  by  an  artificial  race-way  the  water  was 
4jscharged  from  his  mill  into  the  stream  below.  This 
state  of  things  had  continued  some  thirteen  years,  during 
which  time  the  original  channel  through  this  land  had 
grown  up  to  grass  and  bushes,  and  had  become  filled  up, 
and  in  some  parts  difficult  to  trace.  In  this  state  of 
things  the  plaintiif  conveyed  a  parcel  of  land  covering 
this  race-way  and  the  old  channel  at  their  intersection,  by 
deed  with  covenants  of  warranty,  and  the  question  was, 
if  by  so  doing  he  had  lost  the  right  to  use  this  race-way 
through  the  granted  premises.  The  court  held  that  he 
had  not ;  and,  in  stating  the  grounds  upon  which  the 
case  was  rested,  there  is  a  principle  laid  down  applicable 
to  this  class  of  easements,  which,  so  long  as  confined  to 
these  cases,  seems  to  be  well  sustained  by  reason  and  au- 
thority, that,  as  the  owner  of  an  estate  "  has  the  right,  by 
virtue  of  his  ownership,  to  make  any  disposition  of  the 
property  which  he  pleases,  it  seems  to  follow  that,  if  he 
does  make  any  change  in  the  property,  those  who  claim 
under  him,  and  derive  their  titles  from  him,  must  take 
the  property  in  the  state  it  is  in  at  the  time,  precisely  as 
if  it  had  been  its  natural  state,  and  no  other  had  ever 
existed."  But  it  still  seems  to  be  limited,  in  the  matter 
of  easements,  to  such  only  as  are  apparent;  and  in  the 
case  to  which  the  doctrine  was  applied  it  was  not  only  an 
apparent,  but  a  continuous  one,  and  necessary  to  the  enjoy- 
ment of  the  principal  estate,  which  the  grantor  retained 
when  he  granted  the  servient  tenement. 
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SECTION    III. 

OF   CHANGES  IN  ESTATES  AFFECTING  EIGHTS   OF  EASEMENT. 

1.  Way  lost  by  destroying  the  dominant  tenement. 

2.  Eights  of  private  way  not  lost  by  a  public  dedication. 

3.  Easement  lost  by  its  purpose  ceasing. 

4.  Chase  v.  Sutton  Mg.  Co.    When  change  of  purposes  of  flowing  destroys  the  right. 

5.  Effect  on  a  way,  destroying  the  intermediate  estate. 

6.  Easements  destroyed  by  act  of  God  or  that  of  the  law. 

7.  Locating  a  public  way  does  not  destroy  an  existing  private  one. 

8.  Private  right  of  drain  not  affected  by  creating  a  public  one. 

9.  Effect  of  destruction  of  the  two  tenements  on  party  walls. 

1.  Another  mode  of  extinguishing  easements  is  by  such  a 
change  in  the  condition  of  the  estates,  in  reference  to  which 
such  easements  have  existed,  as  to  render  the  use  and  enjoy- 
ment thereof  no  longer  of  any  practical  utility  or  avail. 
Thus  where  one  had  a  right  of  way  across  an  open  space  of 
land  to  certain  outhouses,  and  these  were  removed,  and  the 
land  on  which  they  stood  was  laid  out  as  a  highway,  it  was 
held  that  the  right  of  way  was  thereby  extingxiished.^ 

So  where  one,  owning  a  barn,  had  a  right  of  way  of  neces- 
sity to  the  same  over  the  land  of  another,  and  suffered  his 
barn  to  go  wholly  to  decay,  it  was  held  that  the  right  of 
way  thereby  became  extinct.^ 

2.  But  one  does  not  lose  an  easement  of  way  as  a  private 
right  by  the  owner  of  the  servient  estate  dedicating  it  to  the 
public  use.^ 

3.  And  it  is  stated,  as  a  general  proposition,  that,  "  If  an 

1  Hancock  v,  Wentworth,  5  Meto.  446  ;  2  Fournel,  Traite'  du  Voisinage,  405. 
The  French  law  is  thus  stated  :  "  Les  servitudes  cessent  lorsque  les  choses  se 

trouvent  en  tel  ^tat  qu'on  ne  peut  plus  en  user,  comme  si  le  fonds  dominant  et 

le  fonds  servant  viennent  Ji  p&ir Mais  les  servitudes  revivent  si  les  choses 

sent  re'tablies  de  manifere  qu'on  puisse  en  user."  3  TouUier,  Droit  Civil  Fran- 
9ais,  522.  See  Lalanre,  Traitd  des  Servitudes,  84  ;  Pardessus,  Traite'  des  Servi- 
tudes, 437. 

2  Gayetty  v.  Bethune,  14  Mass.  49  ;  ante,  p.  167. 
5  Eegina®.  Chorley,  12  Q.  B.  515. 
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easement  for  a  particular  purpose  is  granted,  -when  that 
purpose  no  longer  exists,  there  is  an  end  of  the  easement." 
The  cases  in  which  this  doctrine  has  been  applied  have  been 
chiefly,  though  not  always,  those  of  pxiblic  easements  ;  as, 
for  instance,  the  right  of  maintaining  a  public  canal  across 
the  land  of  an  indiYidual.  In  one  case  such  a  company  had 
a  sluice  from  below  the  plaintiff's  mill,  which  they  applied, 
not  only  for  the  purposes  of  their  canal,  but  also  for  working 
a  mill.  When  the  water  was  kept  down,  it  did  not  impede  the 
plaintiff's  wheel,  but  when  the  canal  was  full,  it  did.  The 
canal  was  discontinued  by  act  of  Parliament,  and  a  railroad 
substituted  therefor ;  bxit  the  latter  was  to  retain  the  ease- 
ments which  had  been  acquired  by  the  canal.  Under  this 
the  company  continued  to  use  the  sluice,  and  to  keep  up  the 
water  to  the  injury  of  the  plaintiff's  wheel.  It  was  held, 
that,  being  a  use  for  a,  different  purpose  than  that  for  which 
the  sluice  was  constructed  in  connection  with  the  canal,  the 
right  thus  to  keep  up  the  water  did  not  pass  to  the  railroad.^ 

4.  In  Chase  v.  Sutton  Manufactui'ing  Company  a  canal 
company  was  authorized  to  flow  lands,  &c.  of  individuals, 
paying  damages  for  the  same.  The  plaintiff  recovered  dam- 
ages for  flowing  his  land,  under  proceedings  for  that  pur- 
pose against  the  company.  The  company  were,  by  their 
charter,  authorized  to  erect  mills  and  other  works  on  the 
reservoirs,  &c.  of  the  company,  and  the  plaintiff's  land  was 
flowed,  by  a  pond  raised  for  a  reservoir,  and  also  used  for 
carrying  a  mill,  now  belonging  to  the  defendants.  And  it 
was  held  that  the  damages  recovered  by  him  covered  as  well 
the  flowing  for  the  purposes  of  a  canal  reservoir  as  for  the 
purposes  of  the  mill. 

The  canal  was  subsequently  abandoned  and  filled  up,  and 
the  bed  of  it  was  sold  to  a  railroad,  under  authority  granted 
by  the  legislature.     The  act  authorized  the  canal  company 

1  National  Manure  Co.  ».  Donald,  4  Hurlst.  &  N.   8,  19.     See  Gayetty  v. 

Bethune,  14  Mass,  49 ;  M'Donald  v.  Lindall,  3  Rawle,  492 ;  2  rournel,  Trait€ 

du  Voisinage,  406. 
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to  sell  their  entire  property,  or  any  part  thereof,  and  to  vest  a 
good  title  to  the  same  in  the  purchaser.  It  further  author- 
ized the  dams  erected  by  the  canal  company  to  be  kept  up  by 
the  mill-owners  thereon  for  their  benefit.  In  the  sale  of  their 
road-bed  to  the  railroad  company,  the  canal  company  re- 
served the  land,  dam,  and  waters  retained  by  them  on  the 
river.  The  court  held,  that  the  damages  recovered  by  the 
plaintiff  were  for  a  permanent  easement  to  flow  his  land,  as 
well  for  mill  purposes  as  for  the  canal ;  that  it  was  competent 
for  the  legislature  to  authorize  the  canal  company  to  sell  the 
right  to  keep  up  the  dam  for  mill  purposes,  although  the 
canal  was  discontinued  ;  and  that,  having  once  recovered 
damages  for  such  flowing,  he  could  not  recover  these  a 
second  time  of  the  defendant  for  continuing  to  flow  the 
land  for  the  purposes  of  his  mill.  But  the  whole  reasoning 
of  the  case  goes  upon  the  assumption,  that  if  the  easement 
had  been  acquired  for  the  canal  only,  and  the  canal  had 
been  discontinued,  the  easement  would  have  been  lost, 
unless  saved  by  the  act  of  the  legislature.^ 

6.  So  where  there  was  a  right  of  way  from  a  piece  of  up- 
land through  a  dock  to  deep  water,  and  a  street  was  laid  out 
between  such  parcel  and  the  deep  water,  and  by  its  construc- 
tion filled  up  the  dock,  cutting  off  communication  between 
the  upland  and  the  water,  it  was  held  that  the  right  of  way 
was  thereby  extinguished,  or  at  least  suspended,  and  if,  while 
so  suspended,  the  owner  of  the  estate  grant  it  to  another, 
the  easement  of  way  would  not  pass  with  it.^ 

Where  a  right  of  way  was  by  its  terms  limited  as  a  servi- 
tude to  a  garden  connected  with  a  dwelling-house  in  the 
country,  it  was  held  that  it  could  not  be  extended  to  the  use 
of  the  house,  if  separated  from  the  garden.^ 

6.  The  general  doctrine  is  stated  to  be  :  "  Where  a  right, 
title,  or  interest  is  destroyed  or  taken  away  by  the  act  of 

1  Chase  v.  Sutton  Mg.  Co.,  4  Cush.  152. 

2  Mussey  v.  Proprietor  Union  Wharf,  41  Me.  34. 
s  3  TouUier,  Droit  Civil  Franyais,  496. 
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God,  operation  of  law,  or  act  of  the  party,  it  is  called  an 
extinguishment"  and  an  "  easement  is  one  of  the  rights 
which  may  be  extinguished  or  destroyed."  ^ 

7.  But  the  mere  location  of  a  public  way  over  a  private 
one  does  not  deprive  the  owner  of  the  latter  of  his  rights 
as  such  owner  in  the  same,  against  any  one  who  should 
obstruct  it.^ 

8.  Nor  would  the  construction  of  a  public  drain  from  the 
land  of  one  who  has  hitherto  enjoyed  a  private  right  of  drain, 
affect  this  right,  although  the  private  drain  may  cease  to  be 
necessary  to  the  enjoyment  of  the  land.^ 

9.  A  question  of  a  somewhat  peculiat  character,  as  to 
how  far  an  easement  may  be  lost  without  any  act  of  either 
party,  has  arisen  in  respect  to  party  walls.  It  was  held 
in  one  case,  that  if  the  buildings,  in  respect  to  which 
there  was  a  mutual  easement  of  a  party  wall,  were  de- 
stroyed by  fire,  the  easement  would  be  extinguished,  neither 
party  could  require  the  other  to  help  rebuild  the  wall,  and, 
if  one  built  the  wall  upon  his  own  land,  the  other  could  not 
claim  any  right  to  use  it.* 

And  in  a  case  where  the  wall  had  become  so  ruinous  as 
to  require  to  be  taken  down,  Denio,  J.  was  inclined  to  hold 
the  easement  of  party  wall  extinguished  in  the  same  way  as 
if  destroyed  by  fire  ;  ^  though  in  Campbell  v.  Mesier,^  Chan- 
cellor Kent  had  held  that,  if  a  party  wall  needs  repair,  one 
of  the  parties  can,  after  request  made,  proceed  to  make 
the  repairs,  and  call  upon  the  other  party  for  contribution. 

M.  Toullier  states  the  general  rule  of  law  to  be  substan- 
tially as  follows.      Servitudes  cease  when   the  subjects  of 

1  Hancock  v.  Wentworth,  5  Mete.  446,  451  ;  1  RoUe,  Abr.  934,  935. 

^  Allen  V.  Ormond,  8  East,  4 ;  Woolr.  Ways,  73  ;  per  Patteson,  J.,  Duncan 
».  Louch,  6  Q.  B.  904,  915. 

^  Hastings  v.  Livermore,  7  Gray,  1 94. 

*  Sherred  v.  Cisco,  4  Sandf.  480. 

"  Partridge  v.  Gilbert,  15  N.  Y.  601,  615. 

'  Campbell  v.  Mesier,  4  Johns.  Ch.  334  ;  2  Fournel, '  Trait(?  du  Voisinage, 
236 ;  5  Duranton,  Cours  de  Droit  Pranfais,  ed.  1834,  382;  Code  Nap.,  Art.  665. 
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them  happen  to  be  in  that  condition  that  they  cannot  be 
used.  As  if  the  dominant  and  servient  estates  go  to  ruin, 
or  they  are  submerged,  or  the  house  which  owes  the  servi- 
tude and  that  to  which  it  is  due  are  burned  or  demolished. 

It  would  be  the  same  if  the  cause  of  the  servitude  should 
cease,  as,  for  example,  if  a  spring  where  I  have  a  right  to 
draw  water  becomes  dry,  I  should  not  only  lose  the  right  of 
drawing  water,  I  should  lose  the  right  of  passing  over  the 
neighboring  tenement,  because  the  right  of  passage  was  only 
accessory  to  the  right  of  drawing  water,  and  that  which  is 
accessory  cannot  subsist  when  the  principal  right  is  lost. 

But  servitudes  revive  when  the  estates  are  so  restored 
that  the  servitude  can  be  again  used,  unless  a  space  of  time 
shall  have  then  elapsed  sufficient  to  raise  a  presumption  that 
such  servitude  has  been  extinguished.  Thus  when  one  re- 
constructs a  party  wall  or  a  house  which  has  been  demol- 
ished or  destroyed  by  fire,  the  servitudes  both  active  and 
passive  are  continued  in  respect  to  the  new  wall  or  new 
house,  under  certain  limitations  similar  to  that  above  stated.^ 


SECTION    IV. 

OF  ACTS   OF  OWNERS    OF  EASEMENTS   AFFECTING  EIGHTS  TO 
THE  SAME. 

1.  Acts'to  have  effect  upon  easements  must  be  so  intended. 

2.  No  parol  release  affects  a  right  of  easement. 

3.  Abusing  an  easement  does  not  destroy  the  right. 

4.  Effect  of  wrongfully  increasing  the  extent  of  an  easement. 

5.  One  may  not  alter  the  condition  of  dominant  or  servient  estate. 

6.  Lnttrell's  case.     Change  of  mode  of  enjoyment. 

7.  If  one  change  lights,  the  other  may  stop  them. 

8.  Light  limited  to  the  prescriptive  quantity  enjoyed. 

9.  Enlarging  a  window  does  not  destroy  the  original  right. 

10.  Eenshaw  ».  Bean.    When  one  may  stop  the  whole  as  well  as  excess. 

11.  Same  subject.    How  far  such  right  is  limited. 


1  3  TouUier,  Droit  Civil  Franyais,  522. 
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1.  In  considering  what  acts  of  the  owner  of  an  easement, 
or  of  the  estate  in  or  over  which  it  exists,  will  operate  to 
extinguish  the  same,  it  may  be  somewhat  difficult  to  classify 
them.  But  it  may  be  stated,  generally,  that  the  act  must 
be  such  as  indicates  an  intention  to  extinguish  the  ease- 
ment, or  it  must  be  something  which  enhances  the  burden 
upon  the  servient  estate,  to  the  injury  of  the  same,  against 
the  consent  of  the  owner  thereof. 

2.  A  mere  parol  release  of  an  easement,  or  an  agreement 
not  to  exercise  the  same,  would  of  itself  be  of  no  avail.^ 

3.  Nor  does  one  having  an  easement  in  another's  land 
lose  it  by  merely  abusing  it,  or  using  it  for  purposes  for 
which  he  has  no  right  to  e'xercise  it.  Thus  if  one  having  a 
right  of  way  for  certain  purposes  across  another's  land  use 
it  for  other  and  different  purposes,  he  would,  as  to  such  use, 
be  a  trespasser.  But  it  would  not  justify  the  owner  in  stop- 
ping the  way  altogether.^ 

4.  But  if,  in  the  first  place,  the  owner  of  the  easement 
materially  change  the  condition  of  the  estate  to  which  the 
same  belongs,  so  as  thereby  to  increase  the  burden  of  the 
servitude  upon  the  servient  estate,  and  the  enjoyment  of  the 
excess  cannot  be  separated  from  that  of  the  original  right,  it 
may  operate  to  destroy  or  extinguish  the  right  of  easement 
altogether. 

This  subject  has  been  somewhat  considered  in  its  re- 
lation to  easements  of  water,  and  it  may  be  necessary  to 
repeat  some  things  that  are  there  said  in  order  to  apply 
them  to  the  general  doctrine  of  easements. 

5.  The  language  of  Jervis,  C.  J.,  in  Wood  v.  Copper 
Miners'  Co.,  is:  "In  the  case  of  an  easement,  you  cannot 
alter  the  condition  of  either  the  dominant  or  servient  tene- 
ment." ^ 


1  Dyer  v.  Sanford,  9  Mete.  395  ;  Liggins  v.  Inge,  7  Bing.  682. 

2  Mendell  v.  Delano,  7  Mete.  176. 

'  Wood  V.  Copper  Miners'  Co.,  14  C.  B.  428,  446. 
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And  where  one  had  an  easement  of  a  drain  which  the 
land-owner  was  bound  to  keep  in  repair,  and  he  wrong- 
fully increased  the  quantity  of  water  which  he  had  a  right 
to  discharge  through  the  same,  he  thereby  lost  the  right 
to  require  the  other  party  to  keep  the  same  cleansed  for 
his  accommodation.^ 

6.  One  of  the  leading  cases  upon  this  subject  is  Lut- 
trell's.  In  that  case  the  plaintiff,  having  two  old  fulling- 
mills,  tore  them  down  and  erected  two  corn-mills  upon  the 
same  privilege,  and  the  question  was  whether  by  such  a 
change  the  owner  lost  the  prescriptive  right  to  the  use 
of  the  water  in  the  manner  in  which  he  had  enjoyed  it, 
in  respect  to  his  former  mills.  Yarious  cases  are  referred 
to  in  the  discussion  of  the  point  raised,  illustrating  acts 
that  will  and  such  as  will  not  operate  to  extinguish  an 
existing  easement.  It  was  held  that  the  change  did  not 
affect  the  prescriptive  right,  "  provided  always  that  no 
prejudice  may  thereby  arise  either  by  diverting  or-  stop- 
ping of  the  water,  as  it  was  before." 

"  So  if  a  man  have  estovers,  either  by  grant  or  pre- 
scription to  his  house,  although  he  alter  the  rooms  and 
chambers  of  his  house,  as  to  make  a  parlor  where  it  was 
the  hall,  or  the  hall  where  the  parlor  was,  and  the  like 
alterations  of  qualities,  and  not  of  the  house  itself,  and 
without  making  new  chimneys,  by  which  no  prejudice  doth 
accrue  to  the  owner  of  the  wood,  it  is  not  destroying  of 
the  prescription.  And  although  he  build  new  chimneys 
or  maketh  a  new  addition  to  his  old  house,  by  that  he 
shall  not  lose  his  prescription,  but  he  cannot  imply  or 
spend  any  of  the  estovers  in  the  new  chimneys,  or  in  the  part 
newly  added.  The  same  law  of  conduits  and  water-pipes 
and  the  like."  It  was  held,  in  this  case,  that  the  altera- 
tion being  of  the  quality,  and  not  of  the  substance  of  the 
tenement,  and  it  being  without  any  prejudice  in  the  water- 

1  Sharpe  v.  Hancock,  7  Mann.  &  G.  354. 
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course  to  the  owner  thereof,  did  not  affect  the  prescrip- 
tive right  belonging  to  the  mill.^ 

In  Luttrell's  case,  the  court  refer  to  the  case  of  an  ease- 
ment of  light  belonging  to  a  house,  the  owner  of  which 
changes  it.  The  cases  upon  this  point  will  be  found  to 
be  numerous,  and  in  respect  to  some  of  them  a  difficulty 
exists  in  drawing  a  precise  and  definite  rule  which  may 
apply  to  other  cases.  Thus  it  is  said  in  Luttrell's  case, 
"  So  if  a  man  have  an  old  window  to  his  hall,  and  after- 
wards he  turn  the  hall  to  a  parlor,  or  any  other  use,  yet 
it  is  not  lawful  for  his  neighbor  to  stop  it,  for  he  shall 
prescribe  to  have  the  light  in  such  part  of  his  house."  ^ 

7.  In  accordance  with  what  has  been  stated,  it,  was  held 
in  Garritt  v.  Sharp,  that  if  one,  having  an  easement  of 
light  over  another's  estate,  alter  his  premises  so  that  the 
enjoyment  of  the  light  will  be  more  disadvantageous  to 
the  servient  tenement  than  that  which  he  before  had,  the 
latter  may  stop  the  same.^ 

8.  And  an  easement  of  light  cannot  be  carried  beyond 
the  enjoyment  of  access  of  light  through  the  same  aper- 
ture, or  one  of  the  same  dimensions,  and  in  the  same 
position,  as  it  had  been  used  and  enjoyed  at  the  time 
when  the  consent  or  grant,  which  prescription  implies, 
was  given.  Therefore,  where  one  had  an  ancient  window 
in  his  wall,  and  carried  out  the  wall  several  feet  in  the 
form  of  a  bow,  and  in  it  inserted  three  windows  instead 
of  the  original  one,  but  not  occupying  the  same  place  as 
the  former  one,  it  was  held  that  the  change  prevented 
his  claiming  for  these  the  prescriptive  right  of  light  which 
belonged  to  the  former  window.* 


1  Luttrell's  case,  4  Bep.  84-89.     See  Allan  v.  Gomme,  11  Adolph.  &  E. 
759  ;  M'Donald  v.  Bear  River  Co.,  13  Cal.  220. 

2  Luttrell's  case,  4  Eep.  87  a. 

8  Garritt  v.  Sharp,  3  Adolph.  &  E.  325. 

*  Blanchard  v.  Bridges,  4  Adolph.  &  E.  176 ;  Hutchinson  v.  Copestake,  9 
C.  B.  N.  s.  863  ;  Cherrington  v.  Abney  Mil',  2  Vern.  646. 
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9.  It  is,  however,  stated  in  one  case  to  be  law,  that,  by 
mei-ely  enlarging  a  window  in  one's  house,  he  does  not 
lose  the  right  to  enjoy  the  original  space  of  access  of  light, 
though  he  cannot  claim  a  right  to  any  easement  outside 
of  such  space.  But  the  owner  of  the  adjacent  estate  may 
obstruct  all  except  the  original  extent  of  the  aperture.^ 

10.  But  if  the  owner  of  the  adjacent  estate  could  not 
stop  the  increased  access  of  light  through  the  enlarged 
window  without  stopping  the  window  altogether,  he  may 
do  so,  and  justify  the  act.  This  question  came  up,  and 
was  freely  examined,  in  Eenshaw  v.  Bean,  in  1852.  In 
that  case,  the  plaintiff's  house  consisted  of  three  stories, 
and  was  erected  upon  the  site  of  a  former  one  less  than 
twenty  years  before  the  acts  of  the  defendant  complained 
of.  There  was  an  easement  of  light  belonging  to  the  for- 
mer house  through  windows  in  the  several  stories  ;  but  the 
windows  in  the  new  house  were  some  of  them  enlarged, 
and  the  situations  of  the  others  were  changed,  and  no  one 
of  them  was  in  all  respects  identical,  in  point  of  size  and 
situation,  with  any  oiae  of  the  previously  existing  old  win- 
dows. The  defendant  owned  certain  premises  adjoining 
those  of  the  plaintiff,  on  which  he  rebuilt  a  house,  and 
thereby  darkened  the  windows  in  the  plaintiff's  house  ;  and 
for  this  the  present  action  was  brought.  Campbell,  C.  J., 
in  giving  judgment  for  the  defendant,  says  he  does  not 
mean  to  say,  that,  by  altering  his  windows,  the  plaintiff 
entirely  lost  the  right  which  he  before  had  of  light  and 
air,  nor  does  he  mean  to  overturn  any  of  the  cases  cited 
by  the  plaintiff,  among  which  was  the  above  case  of  Chan- 
dler V.  Thompson.  But  he  adds :  "If,  by  the  alterations 
which  he  (the  plaintiff)  has  made,  he  exceeded  the  limits 
of  that  right,  and  has  put  himself  into  such  a  position  that 
the  excess  cannot  be  obstructed  by  the  defendant,  in  the 
exercise  of  his  lawful  rights  on  his  own  land,  without,  at 


1  Chandler  v.  Thompson,  3  Campb.  80. 
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the  same  time,  obstructing  the  former  right  of  the  plaintiff, 
he  has  only  himself  to  blame  for  the  existence  of  such  a 
state  of  things,  and  must  be  considered  to  lose  the  former 
right  which  he  had,  at  all  events,  until  he  shall,  by  himself 
doing  away  with  the  excess,  and  restoring  his  windows  to 
their  former  state,  throw  upon  the  defendant  the  necessity 
of  so  arranging  his  buildings  as  not  to  interfere  with  the 

admitted  right If  the  wall  in  which  the  window  is, 

be  on  the  extremity  of  the  owner's  land,  and  the  window  is 
enlarged  at  the  lower  part  of  it,  the  owner  of  the  adjoining 
land  could  easily  obstruct  the  unprivileged  part  of  the  win- 
dow, and  would  not  be  justified  in  building  a  wall  which 
would  obstruct  the  whole.  But  there  was  no  mode  of  ob- 
structing merely  the  new  and  unprivileged  windows  and 
the  unprivileged  portions  of  the  windows  in  the  lower  sto- 
ries in  this  case ;  and  the  obstructions  of  the  privileged 
portions  of  these  windows  is  a  necessary  consequence  of 
the  obstruction  of  the  unprivileged  portions  of  them  and 
of  the  new  windows  in  the  additional  story."  ^ 

In  the  above  case,  Campbell,  C.  J.  says :  "  We  by  no 
means  say,  that,  where  the  owner  of  a  house  alters  the 
dimensions  of  an  ancient  window  in  it,  he  may  in  no  case 
maintain  an  action  for  that  which  is  an  obstruction  to  the 
window  in  its  new  state;  and  would  have  been  an  obstruc- 
tion to  it  in  its  former  state."  And  in  Thomas  v.  Thomas, 
Alderson,  B.,  citing  the  above  case  of  Chandler  v.  Thomp- 
son, says  :  "  It  has  been  held,  that,  where  a  party  enlarges 
an  ancient  window,  the  owner  of  the  adjoining  land  cannot 
obstruct  any  part  of  the  light  which  ought  to  pass  through 
the  space  occupied  by  an  ancient  window."  ^ 

11.  But  there  is  nothing  in  either  of  the  above-cited 
cases  which  controls  or  qualifies  the  limitation  above  stated, 
that,  if  the  adjacent  owner  cannot  obstruct  the  excess  with- 


1  Eenshaw  v.  Bean,  18  Q.  B.  112,  130,  132. 

2  Thomas  v.  Thomas,  2  Crompt.  M.  &  R.  34,  40. 
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out  obstructing  the  entire  window,  he  may  do  so  in  further- 
ance of  the  exercise  of  his  legal  right  to  erect  a  wall  or 
building  on  his  own  land.  And  this  doctrine  is  sustained 
by  two  recent  cases  in  England,  —  Binckes  v.  Pash^  and 
Jones  V.  Tapling,^  —  in  the  latter  of  which  cases  the  court 
divided  upon  the  point  whether,  if  one  had  ancient  windows 
in  his  house,  and  constructed  new  additional  ones,  and  the 
adjacent  owner,  in  building  to  obstruct  the  latter,  was 
obliged  at  the  same  time  to  obstruct  the  former,  and  then 
the  owner  of  the  house  were  to  brick  up  his  new  windows, 
he  could  have  an  action  against  the  other  party  for  contin- 
uing the  wall  originally  built  to  obstruct  their  light,  on  the 
ground  that  it  now  obstructed  only  the  ancient  windows. 


SECTION    V. 

EFFECT  OF  ABANDONING  AN  EASEMENT. 

1.  An  act  of  abandonment  requires  intent. 

2.  Stokoe  V.  Singers.     Stopping  light  not  an  abandonment. 

3.  Lovell  1).  Smith.    Substituting  a  way  not  an  abandonment. 

4.  Loss  of  easement  of  light  by  ceasing  to  occupy. 

5.  Taylor  v.  Hampton.    What  amounts  to  an  abandonment. 

6.  Corning  v.  Gould.    Doctrine  applied  to  ways. 

7.  Partridge  v.  Gilbert.    Stopping  a  way  defeating  the  right. 

8.  Rebuilding  house  with  new  windows,  loss  of  ancient  light. 

9.  Length  of  time  not  necessary  to  work  abandonment. 

10.  Changing  wheel  of  a  mill  may  affect  the  easement. 

11.  Change  of  premises  not  affecting  natural  easements. 

12.  Difference  in  effect  of  act  of  God  and  of  owner  on  easements. 

13.  What  owner  must  do,  if  suspended  by  act  of  God. 

14.  Effect  of  removal  of  mill  by  one,  and  a  new  one  by  another. 

15.  Acts  done  by  owner  on  dominant  estate  affecting  easement. 

1.  The  owner  of  an  easement  may  destroy  his  right  to  the 
same  by  actually  abandoning  the  right  as  well  as  the  enjoy- 
ment, especially  if  a  third  party  become  interested  in  the 
servient  estate  after  such  act  of  abandonment ;  and  it  would 

1  Binckes  v.  Pash,  24  Law  Rep.  427.  ^  Jones  v.  Tapling,  Ibid.  552. 
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operate  unjustly  upon  him  if  the  exercise  of  the  easement 
were  resumed  in  favor  of  the  dominant  estate.  It  is  not 
easy  to  define,  in  all  cases,  what  would  be  such  act  of  aban- 
donment as  would  destroy  a  right  of  easement,  and  each  case 
seems  to  be  a  matter  for  a  jury  to  determine.  But  nothing 
short  of  an  intention  so  to  abandon  the  right  would  operate 
to  that  effect,  unless  other  persons  have  been  led  by  such 
acts  to  treat  the  servient  estate  as  if  free  of  the  servitude, 
and  the  same  could  not  be  resumed  without  doing  an  injury 
to  their  rights  in  respect  to  the  same.  And  in  this  it  is  not 
intended  to  embrace  questions  which  may  arise  from  a  mere 
non-user  of  an  easement. 

2.  The  case  of  Stokoe  v.  Singers  (in  1857)  presents  sev- 
eral of  the  points  above  referred  to.  In  that  case,  there  was 
in  1837  an  ancient  warehouse  with  windows  on  both  sides. 
In  that  year  the  owner  blocked  up  the  windows  on  one  side 
of  the  house,  on  the  inside  thereof,  with  rubble  and  plaster. 
The  bars  remained  on  the  outside,  so  that  one  there  could 
see  that  there  had  been  windows  there.  The  windows  re- 
mained in  this  state  till  1856.  The  defendant,  having  be- 
come the  owner  of  the  land  next  to  the  side  of  the  ware- 
house on  which  the  windows  had  thus  been  stopped,  was 
preparing  to  build  a  house  thereon  which  would  effectually 
darken  the  windows,  and  actually  erected  a  board  on  his 
own  land  which  stopped  them,  and  for  this  an  action  was 
brought  before  the  twenty  years  expired  from  the  stopping 
of  the  windows  by  the  plaintiff  in  1837.  The  judge  who 
tried  the  case  instructed  the  jury  that  the  right  to  light  and 
air  "  might  be  lost  by  abandonment,  and  that  closing  the 
windows,  with  the  intention  of  never  opening  them  again, 
would  be  an  abandonment  destroying  the  right,  but  that 

closing  them  for  a  temporary  purpose  would  not  be  so 

Though  the  person  entitled  to  the  right  might  not  really  have 
abandoned  his  right,  yet  if  he  manifested  such  an  appearance 
of  having  abandoned  it  as  to  induce  the  owner  of  the  ad- 
joining land  to  alter  his  position,  in  the  reasonable  belief 
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that  the  right  was  abandoned,  there  would  be  a  preclusion, 
as  against  him,  from  claiming  the  right."  He  left  it  to  the 
jui'y,  whether  they  believed  that  the  plaintiff's  predecessor 
blocked  up  the  windows  with  the  intention  of  abandoning 
them  forever,  and  told  them,  unless  he  did,  the  right  was  not 
gone.  In  the  course  of  the  discussion  of  the  case,  Earle,  J, 
says  :  "  In  Moore  v.  Rawson  it  seems  to  be  said  that  an  in- 
tention to  abandon  it  permanently  destroys  it,  unless  a  con- 
trary intention  be  manifested  within  a  reasonable  time  which 
is  not  defined.  I  should  feel  inclined  to  say,  that  the  inten- 
tion permanently  to  abandon  it  would  destroy  it  as  soon  as 
it  was  communicated  to  the  owners  of  the  servient  tenement, 
without  lapse  of  time."  Lord  Campbell,  C.  J. :  "I  doubt 
whether  the  communication  of  that  intention  destroys  the 
right  until  the  communication  is  acted  upon.  Then  it  cer- 
tainly does."  The  final  judgment  by  Earle,  J.  was  :  "  Tak- 
ing the  whole  summing  up  together,  it  seems  to  us  the  true 
points  were  left  by  the  judge  to  the  jury.  We  consider  the 
jury  to  have  found  that  the  plaintiff's  predecessor  did  not  so 
close  up  his  lights  as  to  lead  the  defendant  to  incur  expense 
or  loss,  on  the  reasonable  belief  that  they  had  been  perma- 
nently abandoned,  nor  so  as  to  manifest  an  intention  of  per- 
manently abandoning  the  right  of  using  them."  ^ 

In  Perkins  v.  Dunham  the  same  rule  was  applied  as  in 
the  above  case,  that  the  question  of  abandonment  was  one 
for  the  jury.^ 

3.  In  Lovell  v.  Smith,  there  was  an  attempt  to  establish 
an  abandonment  of  a  way  under  the  following  facts.  The 
owner  of  a  right  of  way  across  the  land  of  another  made  a 
parol  agreement  with  him  to  substitute  another  way  across 
the  same  land  and  to  give  up  the  one  he  had.  He  accord- 
ingly made  use  of  the  new  way  for  some  years,  less  than 
twenty,  and  the  question  arose  whether  he  had  not  thereby 


1  Stokoe  V.  Singers,  8  Ellis  &  B.  31  -  39. 

2  Perkins  v.  Dunham,  3  Strobh.  224. 
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abandoned  the  first  way  and  lost  it.  But  the  court  held  that 
he  had  not,  for  that  such  was  not  his  intention  ;  that  he 
merely  intended  to  substitute  one  for  the  other,  and  as  he 
had  not  enjoyed  the  new  one  the  requisite  time  to  acquire  it 
by  prescription,  the  owner  of  the  servient  estate  might,  at 
his  election,  revoke  the  license  by  which  he  used  it,  and 
leave  him  without  any  way  if  his  first  right  was  lost.  To 
work  an  abandonment  of  a  right  of  way  acquired  by  pre- 
scription, there  must  be  a  release  by  deed,  or  evidence  from 
which  a  jury  may  presume  a  release.^ 

4.  But  in  case  of  light  the  right  to  which  was  acquired 
by  occupancy,  the  same  ceases  when  the  person  who  ac- 
quired it  discontinues  the  occupancy.* 

5.  Wliat  shall  be  an  act  of  abandonment  of  an  easement 
in  any  given  case  depends,  of  course,  upon  the  nature  of 
the  property  and  the  easement.  In  Taylor  v.  Hampton,  the 
easement  in  question  was  a  prescriptive  right  of  flowing 
back  water  upon  another's  land  for  the  use  of  a  mill.  The 
owner  of  tlie  mill  to  which  this  right  belonged,  removed  it 
up  the  stream,  and  established  it  upon  a  new  spot,  and 
ceased  to  flow  the  former  land.  The  owner  of  this  land 
then  converted  it  into  a  rice-field,  and  cultivated  it,  and 
subsequently  sold  it.  And  it  was  held  that  the  mill-owner 
could  not  afterwards  resume  the  occupancy  of  the  land  by 
replacing  his  mill,  and  flowing  it  again. ^ 

In  Hale  v.  Oldroyd  the  owner  of  three  closes  had  an  an- 
cient pond  for  their  accommodation,  which  was  supplied  by 
water  through  a  ditch  in  another's  land.  He  dug  a  pond 
in  each  of  the  closes  as  a  substitute  for  the  general  one,  and 
enjoyed  the  same  for  twenty  years,  the  old  pond  having,  in 
the  mean  time,  become  filled  up  with  rubbish.  But  upon 
a  trial  for  diverting  this  water,  his  title  to  the  three  ponds 

1  Lovell  V.  Smith,  3  C.  B.  N.  s.  120;  Wright  v.  Freeman,  5  Harr.  &  J.  467, 
478.     Contra,  Pope  ».  Devereax,  5  Gray,  409. 
"  Per  Littledak,  J.,  Moore  r>.  Eawson,  3  Barnew.  &  C.  332,  341. 
8  Taylor  v.  Hampton,  4  M'Cord.  96. 
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by  prescription  having  failed,  he  -was  allowed  to  make  good 
his  original  right  to  fill  the  ancient  pond,  not  having  lost 
his  right  by  abandonment,  as  he  did  not  intend  to  abandon 
the  right  to  the  water.^ 

6.  The  case  of  Corning  v.  Gould  illustrates  many  of  the 
positions  above  taken,  as  they  apply  to  ways.  In  that  case, 
there  was  a  way  between  the  plaintiif's  premises  and  de- 
fendant's, the  centre  line  of  which  was  the  dividing  line 
between  the  estates.  The  plaintifiF  built  upon  a  part  of  the 
way  next  his  estate,  and  run  a  fence  along  the  middle  of  it, 
leaving  the  other  half  within  the  enclosure  of  the  adjacent 
estate.  This  was  less  than  twenty  years  before  the  action 
brought.  In  that  state  the  owner  of  the  other  estate  sold  it 
to  the  defendant,  who  proceeded  to  occupy  the  part  of  the 
way  inside  of  the  fence  next  to  his  estate.  It  was  held  that 
the  plaintiff  had,  by  his  act,  abandoned  and  lost  the  ease- 
ment, since  his  actions  showed  an  intent  to  do  so  on  his 
part,  and  this  was  followed  by  the  act  of  the  party  owning 
on  the  other  side  of  the  line,  constituting  a  joint  abandon- 
ment by  both,  and  the  defendant  purchased  the  estate  in 
this  condition.^ 

7.  So  in  Partridge  v.  Gilbert,  where  a  passage  over  two 
adjoining  estates  through  an  arch  in  the  dividing  line  of  the 
estates  was  stopped  by  the  parties  converting  the  arch  into 
a  solid  wall,  the  easement  of  way  was  mutually  abandoned.* 

8.  In  a  leading  case  upon  this  subject,  where  the  ease- 
ment claimed  was  that  of  light  and  air,  the  owner  of  the 
building  to  which  it  was  appurtenant  tore  it  down,  and 
erected  another  with  a  blank  wall,  and  suffered  the  same 
to  remain  in  that  situation  for  seventeen  years.  A  ques- 
tion having  arisen  whether  the  house  had,  by  this,  lost 
this  easement,  the  court  held  that  it  was  incumbent  upon 
the  owner  to  show  that,  at  the  time  when  he  erected  the 

1  Hale  ».  Oldioyd,  14  Mees.  &  W.  789. 

"  Corning  v.  Gould,  16  Wend.  531,  538;  Pardessus,  Trait^  des  Servitudes,  478. 

»  Partridge  v.  Gilbert,  15  N.  Y.  601. 
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blank  wall,  and  apparently  abandoned  the  use  of  the  win- 
dows that  gave  the  light  and  air,  it  was  not  a  permanent, 
but  a  temporary  abandonment,  and  that  he  intended 'to 
resume  the  enjoyment  within  a  reasonable  time.  By  build- 
ing the  blank  wall,  he  may  have  induced  another  person  to 
become  the  purchaser  of  the  adjoining  ground  for  building 
purposes,  and  it  would  be  most  unjust  that  he  should  after- 
wards prevent  such  person  from  carrying  those  purposes 
into  effect.  And  it  was  held  that  the  plaintiff  could  not 
recover  for  an  obstruction  to  the  light  of  windows  opened 
in  this  blank  wall.'^ 

In  Lawrence  v.  Obee  the  same  doctrine  was  applied, 
except  that,  in  that  case,  the  window  had  been  bricked 
up,  and  remained  so  for  twenty  years,  which  was  held  to 
be  an  abandonraent.  And  an  adjacent  owner,  having  con- 
structed a  privy  upon  his  premises,  which  was  not  a  nui- 
sance so  long  as  the  window  remained  "closed,  was  held  not 
liable  for  such  erection,  although,  when  the  first  owner 
reopened  his  window,  it  became  a  nuisance  to  the  first- 
mentioned  house.^ 

9.  Although,  as  will  be  seen,  an  abandonment  is  some- 
times inferred  from  a  non-user  for  twenty  years,  it  seems  to 
depend  less  upon  the  duration  of  the  time  than  the  acts 
which  accompany  the  ceasing  to  use  the  easement,  for  its 
effect  upon  the  right.  The  length  of  time  that  this  is  con- 
tinued is  one  of  the  elements  from  which  the  intention  to 
abandon  or  retain  the  right  is  inferred.  It  is  not  therefore 
necessary  to  have  ceased  to  use  a  private  way  the  whole 
term  of  twenty  years  in  order  to  lose  it.  And  among  the 
illustrations  given  to  this  effect,  is  that  of  a  way  to  a  malt- 
house  through  a  gate  leading  from  a  lane,  and  the  owner 
were  to  tear  down  the  malt-house,  and  erect  a  wall  where 
the  gate  was.     It  would  authorize  the  inference  that  the 

1  Moore  v.  Eawson,  3  Barnew.  &  C.  332 ;  Dyer  v.  Sanford,  9  Mete.  395. 
See  Ballard  v.  Butler,  30  Me.  94. 

2  Lawrence  v.  Obee,  3  Campb.  514. 
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way  had  been  effectually  abandoned.  The  cesser  to  use, 
coupled  with  any  act  clearly  indicative  of  an  intention  to 
abandon  the  right,  would  have  the  same  effect  as  a  release, 
without  any  reference  to  the  time  during  which  such  cesser 
has  continued.  And  in  the  same  case,  it  was  held  that 
the  owner  of  the  servient  estate,  over  which  the  dominant 
estate  had  a  right  of  way,  could  not  affect  the  right  of  the 
latter  by  dedicating  the  way  to  the  public  use.^ 

But  Lord  Campbell,  in  Stokoe  v.  Singers,  said  the  case  of 
Regina  v.  Chorley  was  "  an  authority  that  an  abandonment 
is  effectual  if  communicated  and  acted  upon.  It  goes  no 
further."  ^ 

In  Grain  v.  Fox  one  having  a  right  of  way  to  a  house 
across  another's  close,  took  down  the  house,  and,  after 
twelve  years,  enclosed  the  way  and  cultivated  it.  It  was 
held  that  he  had  abandoned  it  as  an  easement.^ 

10.  In  one  case,  a  party  having  acquired  a  right  to  the 
use  of  water  for  operating  a  mill  with  a  low  wheel,  changed 
the  use,  so  as  to  employ  a  larger  wheel  and  greater  head  of 
water,  and  continued  this  long  enough  to  acquire  a  right  to 
the  same.  He  then  voluntarily  discontinued  the  use  of  the 
larger  wheel,  and  resumed  that  of  the  stnaller  one,  and  it 
was  held  that  he  thereby  abandoned  the  right  to  maintain 
the  increased  head  of  water.* 

11.  But  this  would  not  apply  to  the  case  of  an  interrup- 
tion of  the  natural  flow  of  a  stream  of  water  through  one's 
premises.  As  where  one  who  had  enjoyed  the  waters  of  a 
natural  stream  flowing,  in  a  particular  channel,  through  his 
land  for  nineteen  years,  sued  for  an  obstruction  to  the  same 
above  his  premises,  it  was  held  to  be  no  defence,  that, 
prior  to  that  time,  the  stream  had  been  obstructed  for  a 
time,  or  that  the  course  of  the  stream  bad  been  changed 

1  Regina  v.  Chorley,  12  Q.  B.  515  ;  Pope  v.  Devereux,  5  Gray,  409. 

2  Stokoe  V.  Singers,  8  Ellis  &  B.  31,  37. 
»  Grain  v.  Fox,  16  Barb.  184. 

"  Drewett  v.  Sheard,  7  Carr.  &  P.  465, 
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above  the  plaintiff 's  land,  by  the  act  of  the  plaintiff  him7 
self.i 

12.  In  the  above-cited  case  of  Taylor  v.  Hampton  the 
judge  thus  discriminates  between  the  effect  of  the  act  of  the 
party  owning  the  easement  and  the  act  of  God  in  destroy- 
ing or  interrupting  the  same.  "  Where  a  right  is  suspended 
by  the  act  of  God,  as  by  the  drying  up  of  a  spring,  it  will 
revive  again  if  the  spring  chance  to  flow.  But  if  it  be  sus- 
pended by  the  act  of  the  party,  as  by  building  a  house  or  a 
wall,  it  would  not  be  restored,  even  though  the  obstacle 
should  be  removed  by  a  stroke  from  heaven."  ^ 

13.  But  it  would  seem  that,  if  the  enjoyment  of  the  ease- 
ment was  suspended  by  the  act  of  God,  and  might  be  re- 
stored by  the  owner  thereof,  but  he  fail  to  do  so  within  a 
reasonable  time,  and  in  the  mean  time  another  party  is 
suffered  to  go  on  and  enjoy  an  easement  upon  his  own  land, 
which  he  could  only  do  upon  the  assumption  that  the  first 
was  abandoned,  it  would  have  the  effect  to  defeat  the  origi- 
nal easement  altogether.  Thus  where  one  had,  by  user, 
acquired  the  right  to  divert  water  from  a  stream  for  the 
working  of  a  mill,  but  the  mill  was  carried  away,  and  the 
channel  filled  up  by  which  the  water  of  the  stream  had  been 
diverted,  and  it  remained  so  for  forty-five  years,  during 
which  time  a  mill  below  had  enjoyed  the  use  of  the  natural 
stream,  it  was  held  that  the  owner  of  the  original  mill-site 
could  not,  by  erecting  a  new  mill  thereon,  and  opening  the 
old  channel,  have  a  right  to  divert  the  water  into  its  former 
channel.  The  lower  mill  had,  by  this  period  of  enjoyment, 
acquired  the  right  to  the  natural  flow  of  the  stream,  which 
the  former  mill-owner  might  not  disturb.^ 

14.  And  the  case  put  by  Tindal,  C.  J.,  in  Liggins  v.  Inge, 

1  Hall  V.  Swift,  4  Bing.  n.   c.  381.     See  Patteson,  J.,  in  Carr  ».  Foster,  3 
Q.  B.  581,  585. 

2  Taylorw.  Hampton, 4  McCord,  96.  See  CorningB. Gould,  16  Wend.  531,541. 
8  Thomas  v.  Hill,  31  Me.  252.     See  ante,  sect.  3,  pi.  9  ;  Dunklee  v.  Wilton 

R.  E.,  4  Foster,  489. 
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is  this :  "  Suppose  a  person  who  formerly  had  a  mill  upon  a 
stream  should  pull  it  down  and  remove  the  works,  with  the 
intention  never  to  return,  could  it  be  held  that  the  owner  of 
other  land  adjoining  the  stream  might  not  erect  a  mill  and 
employ  the  water  so  relinquished  ?  or  that  he  could  be  com- 
pellable to  pull  down  his  mill,  if  the  former  mill-owner 
should  afterwards  change  his  determination,  and  wish  to 
rebuild  his  own  ? "  The  question  would  be  for  the  jury, 
whether  he  had  completely  abandoned  the  use  of  the  stream 
or  not.^ 

15.  And  the  court  in  Dyer  v.  Sanford  say :  "  It  may 
well  be  maintained,  upon  the  authorities,  that  the  owner  of 
a  dominant  tenement  may  make  such  changes  in  the  use 
and  condition  of  his  own  estate  as  in  fact  to  renounce  the 
easement  itself.  And  this  may  be  relied  on  by  the  owner 
of  the  servient  tenement  as  evidence  of  abandonment."  ^ 


SECTION    VI. 

EFFECT   OF  NON-USER   OF  EASEMENTS. 

1.  Must  be  an  adverse  user  to  have  non-user  an  abandonment. 

2.  No  length  of  non-user  bars  a  right  granted  by  deed. 

3.  What  acts  on  servient  estate  defeat  a  non-used  right. 

4.  Doe  V.  Butler.    What  presumption  arises  from  non-user. 
6.  Effect  of  non-user  of  a  right  gained  by  prescription. 

6.  Grounds  and  extent  of  presumption  from  non-user. 

7.  Twenty  years'  non-user,  if  explained,  no  abandonment. 

8.  What  necessary  to  have  non-user  operate  an  abandonment. 

9.  Hatch  V.  Dwight.     Case  of  a  mill;  same  subject. 

10.  Williams  u.  Nelson.    Non-user  of  right  to  flow  land. 

11.  Non-user  of  right  to  flow  under  Massachusetts  mill  laws. 

12.  Farrar  v.  Cooper.    Non-user  with  acts  of  abandonment. 

13.  Shields  v.  Arndt.     Bight  lost  by  non-user  extinguished. 

14.  When  one  is  bound  to  inquire  if  the  other  has  abandoned. 

1.  In  some  cases  an  abandonment  of  an  easement  is  in- 
ferred from  a  non-user  of  the  right.     But  though  this  is 

''  Liggins  V.  Inge,  7  Bing.  682.  2  Dygj.  „  Sanford,  9  Mete.  395,  401. 
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true,  under  certain  circumstances,  it  is  believed  never  to 
apply  unless  the  non-user  shall  have  been  of  as  long  dura- 
tion as  the  period  that  is  required  in  order  to  gain  the  ease- 
ment by  user,  and  rarely,  if  ever,  unless  there  has  been, 
besides,  such  a  use  by  the  owner  of  the  premises  in  or 
over  which  the  easement  has  been  enjoyed,  as  to  indicate  a 
claim  of  right  which  is  adverse  to  the  enjoyment  of  the  ease- 
ment. Here,  as  in  the  case  of  acts  of  abandonment,  the 
non-user  must  be  of  such  a  character  and  duration  as  to 
show  an  intent  to  abandon  the  easement,  or  it  must  have 
induced  another  to  expend  money  upon  the  supposition  of 
such  abandonment,  which  is  known  and  acquiesced  in  by  the 
one  who  might  otherwise  claim  it,  and  where  to  enforce 
the  right  of  easement  would  work  injustice  upon  an  inno- 
cent party  .1 

And  an  adverse  enjoyment  of  the  servient  estate,  though 
presumptive  evidence,  in  some  cases,  of  an  extinguishment 
of  the  easement  in  or  over  the  same,  is  always  subject  to  be 
rebutted  by  evidence.^ 

2.  In  the  first  place,  if  the  easement  has  been  acquired 
by  deed,  no  length  of  time  of  mere  non-user  will  operate  to 
impair  or  defeat  the  right.  Nothing  short  of  a  tise  by  the 
owner  of  the  premises  over  which  it  was  granted,  which  is 
adverse  to  the  enjoyment  of  such  easement  by  the  owner 
thereof,  for  the  space  of  time  long  enough  to  create  a  pre- 
scriptive right,  will  destroy  the  right  granted.^ 

In  the  case  of  Arnold  v.  Stevens  the  easement  granted 
was  the  right  to  dig  ore  in  the  grantor's  land,  which  had 
remained  unused  for  forty  years,  but  there  had  been  no 


1  See  2  Eournel,  Trait^  du  Voisinage,  406. 

2  Hoffman  v.  Savage,  15  Mass.  130. 

8  Bannor  v.  Angier,  2  Allen,  128  ;  Jennison  v.  Walker,  15  Gray;  Arnold  v. 
Stevens,  24  Pick.  106,  113,  114;  White  v.  Crawford,  10  Mass.  183;  Jewett ». 
Jewett,  16  Barb.  150;  Farrar  v.  Cooper,  34  Me.  394,  400;  Smiles  v.  Hastings, 
24  Barb.  44  ;  3  Kent,  Comm.  359  ;  Ang.  Watercourses,  §  252 ;  Nitzell  v.  Pas- 
chall,  3  Eawle,  76 ;  rreuch  v.  Braintree  Co.,  23  Pick.  222. 
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adverse  enjoyment  of  the  premises,  and  it  was  held  to  be  no 
abandonment  of  the  right.^ 

In  Butz  V.  Ihrie  there  was  a  grant  of  land,  excepting  and 
reserving  a  right  to  raise  the  water  of  a  stream  running 
through  the  same  to  a  certain  height  by  means  of  a  dam,  to 
be  erected  in  a  certain  locality.  This  right  had  remained 
unused  for  over  thirty  years,  and  it  was  contended  by  the 
land-owner  that  the  right  had  been  abandoned  and  lost. 
The  court  held  that,  inasmuch  as  the  terms  of  the  reservar 
tion  did  not  require  the  right  to  be  exercised  at  once,  no 
mere  lapse  of  time  during  which  it  was  not  exercised  could 
be  deemed  evidence  of  an  abandonment,  and  that  the  law  of 
limitation  did  not  apply  so  as  to  run  against  such  right, 
until  some  default,  negligence,  or  acquiescence  was  shown, 
or  might  be  fairly  presumed  in  the  owner.  "  The  time  of 
limitation  may  begin  to  run  as  soon  as  the  laches  exists, 
but  not  before."  ^ 

The  case  of  Yeakle  v.  Nace  was  that  of  an  easement  of  a 
way,  and  confirms  the  doctrine  above  stated. 

3.  It  was  held,  that,  though  such  easement  might  be  lost 
by  an  enjoyment  or  occupation  of  the  servient  estate,  ad- 
versely to  the  right  claimed,  it  must  be  such  as  indicates  a 
denial  of  the  right  on  the  part  of  the  owner  of  the  lajid. 
Otherwise,  a  mere  non-user  of  a  privilege  in  land  granted  or 
reserved,  where  there  is  nothing  in  the  grant  to  show  that  it 
was  to  be  exercised  immediately,  would  not  deprive  one  of 
his  right. 

The  facts  to  which  this  doctrine  was  applied  were  as  fol- 
low. One  granted  a  house  and  lot,  adjoining  another  lot  be- 
longing to  the  grantor,  with  a  right  of  a  passage-way  between 
the  lots  of  four  feet  in  width,  reserving  to  himself  a  right  to 
build  over  and  under  this  passage-way.  It  was  held  that  a 
mere  non-exercise  of  the  right  thus   to  build  would  not 


1  See  also  2  Evans,  Pothier,  Oblig.  137. 

2  Butz  V.  Ihrie,  1  Eawle,  218,  222.    See  Nitzell  v.  Paschall,  3  Eawle,  76,  82. 
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operate  to  defeat  the  same,  though  continued  for  ever  so 
long  a  time.  But  if  the  grantee  in  such  a  case  were  to 
build  over  the  passage-way,  and  occupy  it  thus  for  twenty- 
one  years,  it  would  destroy  the  right  reserved  to  the  grantor, 
by  such  adverse  occupation  and  enjoyment  by -the  grantee. 
In  that  case,  the  same  grantor  sold  eleven  lots  to  differ- 
ent purchasers,  lying  by  the  side  of  each  other,  with  a 
tight  of  way  across  the  rear  ends  of  each  of  these  lots, 
twenty  feet  in  width,  from  one  street  to  another.  The  pur- 
chaser of  the  outside  lot,  next  to  one  of  these  streets,  en- 
closed his  lot,  including  the  twenty  feet  in  width  in  the  rear, 
and  kept  it  so  enclosed  and  cultivated  for  thirty  years ;  and 
it  was  held  that  the  owners  of  the  other  lots,  by  acquiescing 
in  this  enclosure,  had  lost  the  right  of  way  over  and  across 
the  lot  so  enclosed.^ 

A  mere  obstruction,  however,  of  an  easement,  a  way  for 
instance,  caused  by  the  owner  of  the  servient  estate,  for  less 
than  twenty  years,  though  yielded  to  by  the  owner  of  the! 
easement,  would  not  bar  the  right  any  more  than  a  mere 
non-user  of  it  for  that  length  of  time.  An  obstruction  to 
its  use  cannot  be  said  to  be  an  adverse  possession  of  an  ease- 
ment, since  an  easement  is  not  capable  of  actual  possession 
apart  from  its  enjoyment.^ 

So  in  regard  to  the  effect  of  an  interruption  of  the  right 
of  way.  It  must  have  been  acquiesced  in  by  the  owner  of 
the  easement' to  be  affected  by  it.  "  If  the  right  be  once 
established  by  clear  and  distinct  evidence  of  enjoyment,  it 
can  be  defeated  only  by  distinct  evidence  of  interruptions 
acquiesced  in."  ^ 

4.  So  that  the  doctrine  stated  in  Doe  v.  Butler  applies  to 
cases  of  incorporeal  liereditaments  in  the  case  of  a  mere  non- 
user.  "  The  rule  of  presumption  is,  ut  res  rite  acta  est, 
and  is  applied  whenever  the  possession  of  the  party  is  right- 

1  Yeakle  v.  Nace,  2  Whart.  123. ' 

"  Bowen  v.  Team,  6  Rich.  298,  305  ;  2  Smith,  Lead.  Cas.,  5th.  Am.  ed.  211 . 
*  Harrie  v.  Rogers,  3  Bligh;  n.  s.  440,  447. 
47 
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fill,  to  invest  the  possession  with  a  legal  title.  Such  a  pre- 
sumption will  be  made  when  it  is  necessary  to  clothe  a  right- 
ful possession  with  a  legal  title,  but  the  court  must  first  see 
that  there  is  nothing  but  the  form  of  a  conveyance  wanting. 
But  this  presumption  in  favor  of  a  grant  against  written 
evidence  of  title  can  never  arise  from  the  mere  neglect  of 
the  owner  to  assert  his  right,  where  there  has  been  no  adverse 
title  or  enjoyment  by  those  in  whose  favor  the  grant  is  to  be 
presumed,  for  the  obvious  reason  that  the  presumption  of 
the  person  showing  title,  which  arises  from  the  delay  in  as- 
serting his  title,  is  equally  balanced  by  the  like  presumption 
arising  from  the  same  delay  on  the  part  of  the  supposed 
grantee."  ^ 

5.  In  respect  to  the  effect  to  be  given  to  a  mere  non-user 
of  an  easement  which  has  been  acquired  by  adverse  user  or 
prescription,  although  the  language  of  some  of  the  cases 
would  imply  that  if  continued  for  twenty  years  it  would  be, 
of  itself,  an  abandonment,  it  is  believed  that  such  non-user 
is  in  no  case  anything  more  than  evidence  of  an  intent  to 
abandon  the  right ;  that  it  never  applies  when  the  period  of 
such  non-user  is  less  than  the  period  of  limitation,  and  is 
open  to  explanation  and  to  be  controlled  by  evidence  that 
the  owner  of  the  easement  did  not  intend  to  abandon,  it 
while  omitting  to  use  it.^ 

A  case  is  mentioned  by  Mr.  Evans,  in  his  edition  of  Pothier 
on  Obligations,  where  the  court  held  that  a  cesser  to  use  a 
watercourse  was  an  extinguishrdent  of  such  right,  although 
no  act  had  in  the  mean  time  been  done  by  the  owners  of 
the  adjacent  land  adverse  to  the  right.  But  the  editor  con- 
tends that  such  inference  ought  not  to  have  been  drawn, 
because,  among  other  reasons,  no  inconsistent  or  adverse 
enjoyment  had  been  acquired  in  the  mean  time.^ 

6.  So  it  is  laid  down  in  Hillary  v.  Walker,  by  Erskine, 

1  Doe  V.  Butler,  3  Wend.  149,  153. 

^  Pardessus,  Traite  des  Servitudes,  458. 

"  Prescott  V.  Phillips,  2  Evans,  Pothier,  Oblig.  136. 
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Ch. :  "  The  presumption  in  courts  of  law  from  length  of 
time  stands  upon  a  clear  principle.  It  resolves  itself  into 
this,  that  a  man  will  naturally  enjoy  what  belongs  to  him. 
As  to  incorporeal  hereditaments,  1st,  Tights  of  way  not  en- 
joyed for  a  number  of  years,  though  a  convenience,  if  not  a 
necessity  for  the  enjoyment,  has  existed,  the  court  directs 
the  jury  to  presume  either  that  it  never  did  exist,  or  that  it 
was  surrendered,  upon  this  plain  reason,  the  absence  of  any 
cause  why  a  man  possessed  of  a  right  that  is  convenient  or 
necessary  for  him  should  in  no  instance  have  enjoyed  it. 
So  as  to  the  use  of  water  and  light,  and  whenever  a  party 
has  been  long  out  of  possession  of  an  incorporeal  heredita- 
ment, the  question  has  always  been  determined  in  that 
manner."  ^ 

The  language  of  Abbot,  C.  J.,  in  Doe  v.  Hilder,  on  this 
subject,  is  this  :  "  The  long  enjoyment  of  a  right  of  way  by 
A  to  his  house  or  close  over  the  land  of  B,  which  is  a  preju- 
dice to  the  land,  may  most  reasonably  be  accounted  for  by 
supposing  a  grant  of  such  right  by  the  owner  of  the  land. 
And  if  such  right  appear  to  have  existed  in  ancient  times,  a 
long  forbearance  to  exercise  it,  which  must  be  inconvenient 
and  prejudicial  to  the  owner  of  the  house  or  close,  may  most 
reasonably  be  accounted  for  by  supposing  a  release  of  the 
right.  In  the  first  of  these  cases,  therefore,  a  grant,  in  the 
latter  a  release,  of  the  right  is  presumed."  ^ 

This  seems  to  put  it  on  the  true  ground,  as  a  matter  of 
evidence,  and  not  a  conclusive  presumption.^ 

7.  Thus  it  was  held  in  Ward  v.  Ward, 'that  "the  pre- 
sumption of  abandonment  cannot  be  made  from  the  mere 
fact  of  non-user.  There  must  be  other  circumstances  in  the 
case  to  raise  that  presumption.  The  right  is  acquired  by 
adverse  enjoyment.  The  non-user,  therefore,  must  be  the 
consequence  of  something  which  is  adverse  to  the  user." 

1  Hillary  ».  Walker,  12  Ves.  239,  265. 

2  Doe  V.  Hilder,  2  Bamew.  &  Aid.  782,  791. 
8  See  Eldridge  v.  Knott,  Cowp.  214. 
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And  ill  that  case  the  presumption  was  effectually  met  by 
showing  that  the  owner  of  the  close  for  which  the  right  of 
way  was  claimed,  had  had  a  more  convenient  and  easy  ac- 
cess to  it  in  some  other  way  during  the  time  of  the  cesser 
to-  use  the  way.'^ 

8.  The  language  of  the  court  in  Corning  v.  Gould  ^  upon 
the  subject  is  this  :  "  Abandonment  is  a  simple  non-user  of 
an  easement,  and  in  order  to  make  out  an  effectual  answer 
to  the  claim  upon  that  ground,  I  find  it  perfectly  well  settled 
that  the  enjoyment,  nay,  all  acts  of  enjoyment,  must  have 
totally  ceased  for  the  same  length  of  time  that  was  necessary 
to  create  the  original  presumption."  And  the  cases  cited 
below  not  only  sustain  this  position,  but  that  a  non-user  for 
a  longer  period  of  time  than  necessary  to  acquire  a  right  is 
only  evidence  of  an  abandonment,  where  the  right  has  been 
gained  by  user.  There  must  be  an  adverse  enjoyment  by 
some  party  adversely  interested  for  twenty  years,  to  give  a 
non-user  the  effect  of  evidence.  Such  non-user  must  be 
accompanied  by  acts  or  declarations  indicating  an  intent  to 
abandon  the  right,  and  the  non-user  must  have  continued 
for  twenty  years,  or  other  persons  have  been  induced,  by 
such  acts  or  declarations  of  abandonment,  to  expend  money 
upon  the  premises  over  which  the  easement  once  existed.^ 

9.  In  Hatch  v.  Dwight  the  easement  was  the  use  of 
water  by  a  mill,  which  was  obstructed  by  the  owner  of 
a  lower  mill.     The  court  say :    "If  a  site  once  occupied 


1  Ward  V.  Ward,  7  Exch.  838. 

2  Corning  v.  Gould,  16  Wend.  531,  535. 

8  Hatch  V.  Dwight,  17  Mass.  289 ;  Emerson  v.  Wiley,  10  Pick.  310 ;  Williams 
■D.  Nelson,  23  Pick.  141,'  147  ;  French  v.  Braintree  Mg.  Co.,  23  Pick.  216 ; 
White  V.  Crawford,  10  Mass.  183 ;  Arnold  v.  Stevens,  24  Pick.  106  ;  Eegina  ». 
Chorley,  12  Q.  B.  515  ;  Jewett  ».  Jcwett,  16  Barb.  150  ;  Wright  v.  Freeman,  5 
Harr.  &  J.  467,  476 ;  Hurd  v.  Curtis,  7  Meto.  94,  115  ;  Pillsbury  v.  Moore,  44 
Me.  154 ;  Townsend  c  M'Donald,  2  Kern,  381  ;  Dyer  v.  Depui,  5  Whart. 
584  ;  Perkins  v.  Dunham,  3  Strobh.  224  ;  Farrar  v.  Cooper,  34  Me.  394,  400 ; 
Nitzell  V.  Paschall,  3  Eawle,  76,  82 ;  Hall  v.  Swift  6  Scott,  167 ;  Miller  v. 
Garlock,  8  Barb.  153. 
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had  been  abandoned  by  the  owner,  evidently  with  an  in- 
tent to  leave  it  unoccupied,  it  would  be  unreasonable 
that  others,  owning  above  or  below,  should  be  prevented 
from  making  a  profitable  use  of  their  sites  from  fear  of 
being  exposed  to  an  action  for  damages  by  their  neighbor. 
Questions  of  this  kind,  however,  are  proper  for  the  con- 
sideration of  a  jury." 

And  it  is  said  by  Coke :  "  The  title  being  once  gained 
by  prescription  or  custom,  cannot  be  lost  by  interruption 
of  possession  for  ten  or  twenty  years,  but  by  interruption 
of  the  right."  ^ 

10.  In  Williams  v.  Nelson,  mill-owners  had  acquired  a 
prescriptive  right  to  flow  certain  lands  of  another  without 
payment  of  damages  therefor.  They  took  down  their  mill 
and  removed  it,  carrying  away  all  the  valuable  parts  thereof 
except  the  wheel,  which  they  did  not  afterwards  use  in  re- 
building the  mill.  Some  of  the  owners  of  the  mill  had 
moreover  declared,  and  one  of  them  had  done  this  in  the 
presence  of  the  owner  of  the  land,  that  the  mill  would  not 
again  be  put  in  operation.  The  premises  continued  in 
this  position  nine  years,  and  the  owner  of  the  land  had 
in  the  mean  time  cultivated  and  improved  his  meadow, 
cutting  the  brush  thereon,  and  turning  some  parts  into 
English  grass.  But  the  court  held  it  was  not  an  abandon- 
ment, aiid  that  they  were  justified  in  resuming  the  occupa- 
tion of  the  mill,  and  overflowing  the  land,  without  thereby 
being  liable  to  damages  for  such  flowing.^ 

11.  But  it  would  seem,  that  if  the  right  of  the  mill- 
owners  to  flow  the  land  had  been  acquired  under  the 
mill  acts  of  Massachusetts  by  paying  annual  damages  there- 
for, and  they  'had  removed  the  mill,  and  given  notice  to 
the  land-owner  of  their  intention  not  to  flow  the  land  any 


1  Co.  Litt.  lu  b. 

2  See  Hurd  v.  Curtis,  supra ;  Dyer  v.  Depui,-  5  Whart.  584,  597  ;  Mowry  v, 
Sheldon,  2  E.  I.  369,  378; 
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longer,  it  might  operate  to   extinguish  the  privilege  and 
remit  the  land-owner  to  his  original  rights. '^ 

12.  And  the  case  of  Farrar  v.  Cooper  affirms  the  doc- 
trine above  stated,  that,  if  the  owner  of  an  upper  mill- 
privilege  abandon  the  use  of  it,  he  may  lose  the  same,  if 
he  so  acts  towards  the  owner  of  a  lower  privilege,  pro- 
posing to  occupy  the  same,  as  to  give  him  reasonable 
ground  to  suppose  the  privilege  had  been  abandoned,  and 
he  proceeds  to  occupy  the  lower  one  accordingly.  Thus 
where  the  owner  of  an  upper  privilege  ceased  to  use  it, 
and  joined  with  other  owners,  of  which  he  was  one,  in 
occupying  a  lower  privilege,  it  was  held  to  be  such  an 
abandonment  that  he  could  not  afterwards  resume  the 
occupation  of  the  .first,  to  the  injury  of  the  second.^ 

13.  The  case  of  Shields  v.  Arndt  is  referred  to  in  this 
connection,  as  presenting  some  of  the  foregoing  propo- 
sitions in  a  somewhat  peculiar  light,  but  illustrating  how, 
though  a  mere  non-user  of  an  easement  may  not  operate 
as  the  loss  of  the  same,  yet  if  it  results  from  an  adverse 
enjoyment  of  the  land-owner  over  which  it  is  claimed, 
and  this  is  continued  for  twenty  years,  the  effect  is  to 
extinguish  it,  as  if  it  never  had  existed.  Thus  where  one 
owning  land  upon  a  stream,  below  that  of  another,  suffered 
the  upper  owner  to  divert  the  entire  water  of  the  stream 
from  his  land,  so  that  for  twenty  years  none  run  to  the 
land  of  the  lower  owner,  and  then  the  upper  owner  turned 
the  water  so  that  it  run  again  upon  the  lower  owner's 
land,  and  continued  to  do  so  for  a  time  less  than  twenty 
years,  it  was  held  that  the  upper  owner  might  again  divert 
it  upon  his  own  land,  and  that  the  lower  owner  wo\ild  be 
without  remedy  for  such  diversion.^ 

14.  In  the  case  of  Mowry  v.  Sheldon,  above  cited,  the 


'  French  v.  Braintree  Mg.  Co.,  supra ;  Liggins  v.  Inge,  7  Bing.  682. 
Baird  v.  Hanter,  12  Pick.  556  ;  Hunt  v.  Whitney,  4  Mete.  603. 

2  Farrar  v.  Cooper,  34  Me.  394,  400  ;  Mowry  v.  Sheldon,  2  R.  I.  369. 
8  Shields  v.  Arndt,  3  Green,  Ch.  234. 
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ranguq,ge  of  the  court  bears  upon  the  inference  that  may 
be  drawn  from  a  mere  discontinuance  of  the  use  of  a  mill- 
privilege,  and  how  far  that  depends  upon  the  intent  with 
which  it  is  done,  namely:  "It  is  said,  that  leaving  the 
dam  not  only  unoccupied  for  such  a  length  of  time  (nine 
years),  but  so  injured  as  not  to  pond  the  water,  and  taking 
the  gate  out  of  the  bulkhead,  were  calculated  to  mislead 
the  owner  below,  who  might  go  on  and  erect  his  dam  in 
the  belief  that  the  privilege  was  abandoned.  We  think, 
in  such  a  case,  it  is  the  duty  of  the  owner  below,  before 
he  attempts  to  flow  out  the  privilege  above,  to  inquire  of 
the  owner  thereof.  If  the  owner  of  the  upper  privilege 
acts  in  good  faith  with  the  actual  intent  to  repair  the 
dam,  and  occupy  it  or  sell, to  some  one  who  will,  we  do 
not  think  he  ought  to  lose  his  privilege."-' 


SECTION    VII. 

EFFECT   OF  AN  EXECUTED  LICENSE  UPON  AN  EASEMENT. 

1.  Effect  of  acts  done  on  dominant  and  servient  estates. 

2.  Acts  on  dominant  estate  whicli  destroy  easements. 

3.  Acts  done  by  license  on  servient  estate. 

4.  If  act  done  destroys  easement,  it  is  irrevocable. 

6.  Liggins  v.  Inge.    Case  of  act  done  on  servient  estate. 

6.  Morse  v.  Copeland.    Easement  destroyed  by  an  executed  license. 

7.  Dyer  v.  Sanford.    Act  on  servient  estate  destroying  easement. 

1.  In  some  of  the  cases  which  have  been  referred  to,  the 
rulings  of  the  courts  might  have  been  sustained  upon  what 
has  now  become  well-settled  law,  that,  if  the  owner  of  the 
dominant  estate  do  acts  thereon  which  permanently  prevent 
his  enjoying  an  easement,  the  same  is  extinguished ;  or  if 
he  authorize  the  owner  of  the  servient  estate  to  do  upon 
the  same  that  which  prevents  the  dominant  estate  from  any 

1  Mowry  v.  Sheldon,  2  R.  L  369,  378. 


660  THE  LAW  OF  EASEIIENTS  AND  SEEVITTIDES.  [Ch.  V. 

longer  enjoying  the  easement,  the  effect  will  be  toextiu' 
guish  it. 

2.  In  respect  to  the  first  part  of  the  proposition,  it  has 
been  heretofore  illustrated  by  referring  to  the  case  of  light 
and  air,  where  the  owner  of  the  dominant  estate  had  erected 
a  permanent  blank  wall  in  place  of  the  one  through  which 
the  light  and  air  had  been  enjoyed  ;  and  it  is  only  necessary 
to  repeat  the  doctrine  in  this  coimection.^ 

3.  But  the  other  part  of  the  proposition  requires  a  more 
extended  explanation,  in  order  to  distinguish  between  the 
cases  of  a  license  to  do  acts  on  the  land  of  the  licenser  and 
similar  acts  on  that  of  the  licensee.  If  one  licenses  another 
to  do  an  act  upon  the  licenser's  land,  he  may,  at  common 
law,  revoke  it,  so  far  as  it  remains  unexecuted,  at  his  pleas- 
ure, with  very  rare,  if  any,  exceptions.^ 

4.  And  consequently,  if  the  act  so  licensed  to  be  done 
affects  the  enjoyment  of  the  land,  or  any  easement  con- 
nected therewith,  when  the  same  is  revoked  the  right  to 
the  easement  revives  with  full  vigor.  But  if  the  act  be  to 
be  done  on  the  licensee's  land,  and  the  effect  thereof  is 
to  impair  or  destroy  an  easement  belonging  to  land  of  the 
licenser,  the  latter  cannot  himself  restore  what  has  been 
changed  on  the  other's  land,  nor  can  his  revocation  of  the 
license  affect  what  has  already  actually  been  accomplished  ; 
and  it  would  be  sufficient  that  the  license  was  by  parol,  and 
not  in  writing. 

This  position  will  be  found  illustrated  by  the  cases  which 
are  cited  below  .^ 

1  Dyer  ».  Sanford,  9  Mete.  395  ;  Moore  v.  Rawson,  3  Barnew.  &  C.  332 ; 
Lavillebeuvre  v.  Cosgrove,  13  La.  Ann.  323  ;  La.  Civ.  Code,  §  779. 

^  Hewlins  v.  Shippam,  5  Barnew.  &  C.  221. 

8  Liggins  V.  Inge,  7  Bing.  682  ;  Winter  v.  Brockwell,  8  East,  308 ;  Morse  v. 
Copeland,  2  Gray,  302  ;  Elliott  v.  Rhett,  5  Rich.  405,  418,  419  ;  Dyer  v.  San- 
ford, 9  Mete.  395.  See  also  Addison  v.  Hack,  2  Gill,  221  ;  3  Toullier,  Droit 
Civil  Fran^ais,  506  ;  3  Barge,  Col.  &  E.  Law,  445  ;  ante,  p.  394. 

Lalaure  states  the  law  thus  :  "  Si  je  vous  derois  un  droit  de  ehemin  ^  travers 
mon  champ,  et  que  vous  me  permissiez  de  batir  sur  le  ehemin ;  ou  d'enclorre 
le  champ,  alors  vous  perdriez  la  servitude."  Traits  des  Servitudes,  80.  See  D. 
8,  6,  8. 
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5.  In  Liggins  v.  Inge  the  plaintiff's  ancestor,  a  mill- 
owner,  by  parol,  licensed  or  authorized  the  defendant  to 
lower  the  bank  of  the  stream  within  his  own  land,  and 
to  raise  a  weir  in  the  stream  tjiere,  whereby  the  water  of 
the  stream  was  diverted.  This  the  defendant  did  at  his 
own  expense,  and,  after  the  same  had  continued  in  that 
state  for  five  years,  the  mill-owner  called  on  the  defendant 
to  restore  the  bank  to  its  original  state,  which  he  refused  to 
do.  The  court  held,  that,  when  the  mill-owner  authorized 
this  diversion  to  be  made,  he  thereby  signified  his  relin- 
quishment of  a  right  to  so  much  of  the  water ;  and  after 
he  had  done  this  by  words  or  acts,  and  suffered  other  per- 
sons to  act  upon  the  faith  of  such  reliquishment,  and  to 
incur  expense  in  doing  the  very  act  to  which  his  consent 
was  given,  it  was  too  late  to  retract  such  consent,  or  to 
throw  on  those  other  persons  the  burden  of  restoring  mat- 
ters to  their  former  state  and  condition.  "  There  is  notliing 
unreasonable  in  holding  that  a  right  which  is  gained  by 
occupancy  shpuld  be  lost  by  aljandonment."  The  court 
put  the  following  case  by  way  of  illustration  :  "  Suppose  A . 
authorizes  B,  by  express  license,  to  build  a  house  on  B's 
own  land,  close  adjoining  to  some  of  the  windows  of  A's 
house,  so  as  to  intercept  part  of  the  light,  could  he  after- 
wards compel  B  to  pull  down  the  house  again,  simply  by 
giving  notice  that  he  countermanded  the  license  ?  " 

The  act  authorized  to  be  done  in  Winter  v\  Brockwell 
was  for  the  owner  of  the  servient  estate  to  place  a  skylight 
thereon,  adjoining  the  dominant  estate,  the  effect  of  which 
was  to  prevent  the  light  and  air  coming  to  the  latter,  as  it 
had  previously  done  ;  and  it  was  held  not  to  be  revocable, 
after  it  had  been  executed. 

6.  The  case  of  Morse  v.  Copeland  was  in  many  respects 
like  that  of  Liggins  v.  Inge  ;  and  a-  similar  doctrine  was 
sustained  in  it.  The  t' plaintiff  owned  a  mill  and  a  right  to 
flow  the  defen'dant's  land.  He  gave  the  defendant  oral 
permission  to  erect  a  dam  on  his  own  land,  which  excluded 
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the  water  of  the  plaintiff's  pond  frona  a  portion  of  the  land 
previously  flowed,  which  dam  he  erected.  The  plaintiff 
also  gave  the  defendant  license  to  cut  a  trench  from  the 
part  of  the  land  thus  cut  off  by  the  dam,  across  the  plain- 
tiff's land,  and  thereby  to  drain  the  water  from  that  part  of 
the  defendant's  land,  which  trench  the  defendant  also  con- 
structed. A  few  years  after  this,  the  plaintiff  revoked  these 
licenses,  and  insisted  upon  having  the  dam  removed  and 
the  ditch  filled  up.  But  the  court  held,  that,  as  to  the 
executed  license  under  which  the  defendant  had  erected  a 
dam  on  his  own  land,  it  was  not  revocable  ;  but,  as  to 
that  which  related  to  a  ditch  across  the  plaintiff's  land,  it 
might  be  revoked,  and,  in  an  action  for  keeping  up  the 
dam  and  ditch,  judgment  was  rendered  in  accordance  with 
this  ruling.  , 

7.  The  same  doctrine  is  again  repeated  in  Dyer  v.  San- 
ford,  which  related  to  an  obstruction  of  an  easement  of  light 
and  air,  by  an  erection  by  the  owner  of  the  servient  estate 
upon  his  own  land,  by  the  license  and  permission  of  the 
owner  of  the  dominant  estate.  "  It  results  from  the  consid- 
eration that  a  license  when  executed  is  not  revocable,  and  if 
the  obstruction  be  permanent  in  its  nature,  it  does,  de  facto, 
terminate  the  enjoyment  of  the  easement.  But  the  license 
is  for  the  specific  act  only,  and  if,  when  executed,  it  is  of 
such  a  nature  as,  de  facto,  to  destroy  the  easement,  but  is 
only  temporary  in  its  nature,  or  limited  in  its  terms,  then, 
as  the  easement  is  not  released  when  the  obstruction, 
erected  in  pursuance  of  such  specific  license,  is  removed, 
the  owner  of  the  servient  tenement  cannot  erect  another 
obstruction  of  the  same  or  of  a  different  kind  without  a  new 
license."  But  this  statement  of  the  law  is  accompanied  by 
the  remark  :  "  We  think  there  is  a  distinction  between  an 
executed  license  to  impede  or  obstruct  an  easement  of  this 
description,  and  an  abandonment  of  the  easement."  So 
that  it  seems  that,  whether  the  execution  of  the  license  is  a 
suspension  merely,  or  a  practical  destruction  of  the  right  of 
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easement,  depends  upon  the  nature  and  effect  of  the  act 
licensed  to  be  done.  And  furthermore,  such  license,  or  the 
atft  done  under  it,  can  extend  no  further  than  the  right  and 
interest  of  the  licenser  in  the  estate,  since  the  tenant  of  a 
term  cannot  bind  the  reversioner  by  acts  done  by  him  while 
in  possession  of  the  premises  as  a  termor.  Thus  it  is  said 
in  the  case  cited :  "  The  license  in  question,  and  the  acts 
done  under  it,  could  not  operate  as  a  release,  because  not 
in  writing,  nor  as  an  abandonment,  because  B.  T.  (the 
licenser)  was  not  the  owner  of  the  inheritance,  and  had  at 
most  a  right  of  dower  in  the  premises,  and  the  occupation 
as  guardian  of  her  children,  or  otherwise."  ^ 

1  Dyer  v.  Sanford,  9  Mete,  395. 
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KEPAIES  OF  EASEMENTS  AND  REMEDY  FOE  INJURIES. 

Sect.  1.  Repairs  of  Easements. 

Sect.  2.  Remedy  at  Law  for  Injuries  to  Easements. 

Sect.  3.  Remedy  in  Equity  for  Injuries  to  Easements. 

Sect.  4.  Remedy  by  Abatement  for  Injuries  to  Easements. 

SECTION    I. 

EEPAIES   OF  EASEMENTS. 

1.  General  duty  of  repair  in  dominant  tenement. 

2.  One  having  right  of  a  well  bound  to  repair  it. 

3.  One  bound  to  repair  may  do  all  that  is  necessary. 

4.  Liford's  case.     One  repairing  may  enter  on  servient  land. 
B.  What  may  be  done  in  way  of  repairs. 

6.  When  the  dominant  must  repair  servient  estate. 

7.  As  to  repairing  party  walls. 

8.  Easements  revive  upon  the  restoration  of  means  of  enjoyment. 

1.  As  a  general  proposition,  whoever  has  an  easement, 
like  a  right  of  way,  for  instance,  in  or  over  another's  land, 
is  the  one  to  keep  it  in  repair.  He  may  not  call  upon  the 
land-owner  to  make  such  repairs,  unless  bound  to  do  so  by 
covenant  or  prescription.  And  if  a  private  way  becomes 
founderous  or  impassable,  the  owner  of  the  way  has  no  right, 
in  consequence  thereof,  to  go  upon  other  parts  of  the  land 
over  which  it  lies,  imless  the  owner  of  the  land  is  bound  to 
make  the  repairs.  Having  such  easement  carries  with  it 
the  right  to  make  all  necessary  repairs  at  all  reasonable 
times.i 

I  Com.  Dig.,  Chimin,  D.  6 ;  Pomfret  v.  Ricroft,  1  Saund.  322 ;  Duncan  r>. 
Louch,  6  Q.  B.  904;  Taylor  v.  Whitehead,  Dougl.  745,  748  ;  Garrard  v.  Cooke, 
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2.  Where  one  granted  a  lot  of  land  having  a  well  upon 
it,  and,  in  his  deed,  reserved  to  himself,  and  to  his  heirs  and 
assigns  who  might  occupy  a  certain  dwelling-house,  "  the 
right  to  take  water  freely  from  the  well,  &c.,  or  from  any 
other  well  which  may  be  sunk  there,"  it  was  held  that  the 
grantee  was  not  bound  to  keep  the  well  in  repair,  or  to 
preserve  its  existence.^ 

But  if  the  owner  of  the  servient  estate  covenant  to  keep 
the  easement  in  repair,  he  is  not  exonerated  from  the  bur- 
den by  the  dominant  one  having  actually  repaired  it  himself, 
in  one  case  for  forty  years.^ 

3,  The  grant'  of  a  right  to  build  a  dam  and  flow  the 
grantor's  land  carries  the  right  to  erect  and  repair  the  dam 
and  cleanse  the  pond,  as  occasion  may  require.^ 

The  grantee  of  a  way  is  the  party  who  is  to  make  as  well 
as  repair  it.* 

So  where  one  granted  to  another  the  right  to  enjoy  a  cer- 
tain strip  of  land,  to  be  used  as  a  way,  in  connection  with 
certain  houses,  from  a  public  highway,  it  was  held  to  pass  a 
right  to  lay  down  a  flagstone,  within  this  space,  in  front  of 
one  of  those  houses,  for  the  accommodation  thereof,  it  being 
a  suitable  mode  of  repairing  the  same,  so  that  it  should  not 
be  wet  and  dirty .^ 

But  where  one  had  acquired  a  prescriptive  right  of  way, 
by  long-continued  use  and  enjoyment,  it  was  held  that  he 
did  not  thereby  acquire  a  right  to  dig  ditches  in  the  servient 


2  Bos.  &  P.  N.  R.  109  ;  Prescott  v.  White,  21  Pick.  341 ;.  Peter  v.  Daniel,  5  C. 
B.  568 ;  Prescott  v.  Williams,  5  Mete.  429  ;  Doane  v.  Badger,  12  Mass.  65,  70 ; 
Jones  V.  Percival,  5  Pick.  485  ;  Miller  v.  Bristol,  12  Pick.  550 ;  2  Foumel, 
Traits  du  Voisinage,  358  ;  Liford's  case,  11  Rep.  46,  52  ;  Ballard  v.  Harrison, 
4  Maule  &  S.  387,  393  ;  Eider  v.  Smith,  3  T.  B.  766  ;  Com.  Dig.,  Chimin,  D. 
6  i  Ayl.  Pand.  307  ;  Williams  v.  Safford,  7  Barb.  309. 

1  Ballard  v.  Butler,  30  Me.  94. 

2  Holmes  v.  Buckley,  1  Eq.  Gas.  Abr.  27. 
8  Frailey  ».  Waters,  7  Penn.  St.  221. 

*  Osborn  v.  Wise,  7  Carr.  &  P.  761.' 
6  Gerrard  v.  Cooke,  2  Bos.  &  P.  n.  k.  109. 
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estate  for  the  purpose  of  repairing  the  way,  unless  he  had 
gained  this  right  by  use  and  enjoyment,  as  he  had  that  of 
the  way  itself.^ 

M.  Fournel  states  the  French  law  upon  the  subject  of  the 
right  to  do  acts  upon  the  freehold  of  the  servient  tenement, 
by  the  way  of  repairing  a  way  or  an  aqueduct,  as  being 
much  more  restricted  than  what  might  be  done  in  the  origi- 
nal construction  of  such  way.  He  quotes  the  civil  law : 
Aliud  est  enim  reficere,  longe  aliud  facer e? 

4.  In  Liford's  case,  it  is  said :  "  The  law  giveth  power 
to  him  who  ought  to  repair  a  bridge  to  enter  into  the  land, 
and  to  him  who  hath  a  conduit  within  the  land  of  another 
to  enter  the  land  and  mend  it  when  cause  requireth,  as  it 
was  resolved  in  9  Ed.  IV.  35,"  where  it  was  held  that  the 
right  to  scour  and  amend  a  trench  was  incident  to  a  grant 
of  a  right  to  dig  it  in  another's  land  for  the  purpose  of 
drawing  water  through  the  same ;  ^  and  the  same  doctrine  is 
sustained  in  Peter  v.  Daniel.* 

5.  The  law  upon  the  subject  is  thus  stated  by  Mr.  Burge :  ^ 
"  With  the  exception  of  the  servitude  onus  ferendi,  where 
the  owner  of  the  servient  tenement  is  bound  to  repair  that 
which  is  used  for  the  support,  the  owner  of  the  dominant 
tenement  is  bound  to  keep  in  repair  the  way  or  other  means 
by  which  he  uses  the  servitude.  Thus  the  person  entitled 
to  a  servitude  of  drain  must  at  his  own  expense  cleanse 
and  repair  it.  So  the  dominant  of  a  road  must  keep  it  in 
order  for  his  own  use,  and  any  stipulation  to  the  contrary 
imposes  a  personal  obligation  superadded  to  the  servitude. 
The  owner  of  the  dominant  has  the  right,  as  a  part  of  the 


1  Capers  v.  M'Kee,  1  Strobh.  164. 

2  2  Fournel,  Traits  du  Voisinage,  362 ;  5  Duranton,  Cours  de  Droit  Fran- 
(jais,  626  ;  D.  43,  19,  3,  15. 

'  Liford's  case,  11  Rep.  46,  52. 

'  Peter  v.  Daniel,  5  C.  B.  568 ;  3  TouUier,  Droit  Civil  Franfais,  508 ;  D.  8, 
4,  11,  1. 

>  3  Burge,  Col.  &  F.  Law,  443. 
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servitude,  to  perform  at  his  own  expense  all  such  works  as 
are  necessary  for  preserving  and  'making  use  of  the  servi- 
tude, and  so  he  is  entitled  to  have  access  to  make  the  neces- 
sary repairs.  The  owner  of  the  servient  estate  can  do 
nothing  to  diminish  the  use  or  convenience  of  the  servi- 
tude to  the  owner  of  the  dominant.  Nor  can  the  owner 
of  the  dominant  enlarge  his  use  so  as  to  increase  the  bur- 
den on  the  servient,  unless,  in  so  far  as  such  change  of  use 
may  be  necessary  in  order  to  make  the  servitude  effectual." 

Though  for  the  doctrine  above  stated  Mr.  Burge  has 
chiefly  cited  authorities  from  the  civil  and  Scotch  law,  it  is 
appreliended  that  the  rules  here  laid  down  are  equally 
established  as  a  part  of  the  common  law.  One  or  two  cita- 
tions may  be  added  to  those  above  given,  sustaining  the 
views  expressed  by  him.  Thus  Duranton,  after  saying  that 
the  owner  of  the  dominant  estate  may  do  whatever  is  neces- 
sary to  his  enjoying  a  servitude  upon  another's  tenement, 
adds,  that  this  must  be  at  his  own  charge,  and  not  at  that 
of  the  owner  of  the  servient  estate,  since  it  is  of  the  very 
nature  of  a  servitude  that  he  who  has  the  right  to  it  is 
the  one  to  act,  while  the  other  is  only  to  suffer  and  not 
to  do.i 

And,  by  the  Scotch  law,  the  servitude  onus  ferendi  does 
not,  as  it  did  by  the  civil  law,  impose  upon  the  servient  es- 
tate the  burden  of  maintaining  the  wall  at  his  charge.^ 

6.  Where  the  easement  is  of  a  character  that  a  want  of 
repair  injuriously  affects  the  owner  of  the  servient  land,  it 
becomes  not  only  the  right  but  the  duty  of  the  owner  of  the 
easement  to  cause  a:ll  necessary  repairs  to  be  made.  As, 
for  instance,  if  one  has  an  aqueduct  by  pipes  or  a  gutter 
across  the  land  of  another,  he  is  bound  to  keep  these  in 
repair,  so  that  the  owner  of  tlie  land  shall  not  be  damaged 
by  tlie  want  of  such  repair.^ 

1  5  Duranton,  Coure  de  Droit  Franyais,  619,  620 ;  3  TouIIier,  Droit  Civil 
Franfais,  501 ;  Ayl.  Pand.  307,  309.  • 

2  3  Barge,  Col.  &  F.  Law,  404. 

8  Egremont  v.  Pulman,  Mood.  &  M.  404  ;  Bell  v.  Twentyman,  1  Q.  B.  766. 
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7.  For  the  law  relative  to  the  repairs  of  party  walls 
reference  may  be  had  to  a  former  part  of  the  work  in  which 
the  subject  is  treated  of  ^ 

8.  It  may  be  observed,  as  a  well-settled  rule  of  the  civil 
law,  which  would  doubtless  be  regarded  as  a  part  of  the 
common  law,  that  if  a  house,  a  wall,  a  water-spout,  or  any- 
thing of  that  kind  with  which  or  by  which  a  servitude  exists 
or  is  enjoyed,  is  destroyed,  and  the  same  is  afterwards, 
within  the  period  of  prescription,  reconstructed  or  restored, 
whatever  may  have  been  '  the  servitudes  connected  there- 
with, they  are,  by  such  restoration,  revived.^ 


SECTION    II. 

REMEDY  AT   LAW  FOR  INJURIES  TO  EASEMENTS. 

1.  Action  lies  for  an  injury  to  a  right,  though  no  damage. 

2.  Owner  of  easement  not  affected  by  suit  between  others. 

3.  Distinction  in  remedy  for  Injury  to  private  and  public  easement. 

4.  Action  for  injury  to  easement,  Case  and  not  Trespass. 

5.  When  actions  for  such  injury  are  local. 

6.  Any  one  in  possession  may  have  the  action. 

7.  Right  of  easement  not  triable  in  ejectment. 

8.  Right  of  easement  no  bar  to  a  real  action. 

9.  When  one  liable  for  continuing  a  nuisance. 

10.  Norton  v.  Volentine.    Continuing  nuisance  to  natural  easement. 

11.  When  notice  necessary  to  sustain  action  for  nuisance. 

12.  After  easement  destroyed,  alienee  of  the  estate  not  liable. 

13.  Lessor  liable  for  nuisance  on  the  demised  estate. 

14.  Grantor  with  warranty,  when  liable  for  nuisance. 

15.  One  who  erects  nuisance  on  a  third  person's  land  liable. 

16.  Of  justifying  under  a  right  of  easement  for  a  trespass. 

1.  Although  it  is  not  proposed  to  dwell  at  any  length 
upon  the  forms  of  pleading  or  rules  of  evidence  applicable  to 
an  alleged  violation  of  a  right  of  easement,  there  seems  to 
be  an  obvious  propriety  in  treating  briefly  of  the  remedy 

1  Ante,  chap.  4,  sect.  3,  pp.  459, 472. 

2  3  TouUier,  Droit  Civil  Fran9ais,  522 ;  D.  8,  2,  20,  2. 
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which  the  law  has  provided  to  secure  to  one  the  enjoyment 
of  such  a  right,  or  an  adequate  redress  for  being  unlawfully 
deprived  thereof.  These  remedies  are  either  in  equity  or  at 
common  law,  and  may  be  considered  separately. 

Though  it  is,  generally,  true  that,  in  order  to  maintain 
an  action  at  law  for  the  recovery  of  damages,  something 
ainounting  to  an  actual  loss  or  injury  must  be  shown  to 
have  been  sustained  on  the  part  of  the  plaintiff,  it  is  now 
settled,  as  an  elementary  principle,  that  one  having  an  in- 
corporeal hereditament,  like  an  easement,  may  maintain  an 
action  to  vindicate  his  claim  to  the  same,  if  he  can  show  a 
violation  of  his  right  to  enjoy  it,  although  he  may  be  unable 
to  show  any  actual  damage  or  loss  occasioned  thereby.  The 
law,  in  order  to  protect  him  from  a  repetition  of  such  acts 
as  might,  in  time,  defeat  or  impair  his  right,  will  presume 
damages  to  have  resulted  therefrom,  and,  by  a  rendition  of  a 
judgment  therefor,  establish  his  right  and  protect  it  from 
interruption.^ 

2.  Another  circumstance,  in  connection  with  the  vindica- 
tion of  rights  of  easements  by  actions  at  law,  which  has 
already  been  referred  to,  is  that  the  claimant  of  such  right 
would  not  be  affected  by  any  judgment  which  might  be 
rendered  in  a  real  action  brought  by  a  stranger  against  the 
owner  of  the  servient  estate,  to  recover  possession  of  the 
same.^ 

3.  There  is  a  clear  and  well-sustained  distinction  between 
a  right  to  maintain  an  action  for  an  infringement  of  one's 
right  to  use  a  private,  and  that  of  using  a  public  way.  In 
the  latter,  in  order  to  maintain  a  personal  action,  the  plain- 
tiff must   show   special  damages   sustained  by  himself  in 


1  Ante,  p.  229,  and  cases  cited.  See  also  Ashby  v.  White,  2  Lord  Raym. 
938 ;  Woodman  v.  Tufts,  9  N.  H.  88 ;  Northam  v.  Hurley,  1  Ellis  &  B.  665, 
673 ;  Tillotson  v.  Smith,  32  N.  H.  90,  where  defendant  turned  a  new  stream 
into  an  old  one;  Smith  L.  Cas.,  5th  Am.  ed.  105  et  seg. 

2  Hancock  v.  Wentworth,  5  Mete.  446. 
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order  to  recover.  In  the  former  he  only  need  show  the 
violation  of  a  right.^ 

4.  Where  the  action  is  to  recover  consequential  damages 
for  interfering  with  the  plaintiff's  right  of  easement,  and 
not  for  an  act  done  upon  his  own  land,  the  form  of  the 
action  is  case,  and  trespass  will  not  lie.^ 

6.  If  it  be  for  obstructing  a  watercourse,  it  is  local  in  its 
nature.^  But  where  the  act  complained  of  is  done  in  one 
county,  but  the  injurious  consequences  thereof  are  felt  in 
another,  as,  for  instance,  if  one  erect  a  dam  in  A,  which  flows 
back  upon  another's  mill  in  B,  the  mill-owner  may  bring 
his  action  in  the  latter  county.*  So  where  the  plaintiff's 
fishery  in  A  was  injured  by  a  dam  in  'B,  it  was  held  that  the 
plaintiff  might  sue  in  either  county,  if  either  of  the  parties 
lived  there  .^ 

6.  Any  one  in  possession  of  the  premises  to  which  an 
easement  belongs  may  have  an  action  for  an  obstruction  or 
disturbance  of  enjoyment  of  the  same.^  Thus  a  tenant  at 
will  may  have  such  an  action  for  disturbance  of  a  right  of 
way  or  drain.'^  And  if  the  same  be  an  injury  to  the  inherit- 
ance, an  action  will  also  lie  in  favor  of  a  reversioner.^ 
What  would  constitute  such  an  injury  is  considered,  among 
many  others,  in  the  cases  cited  below.^ 


1  Atkins  c.  Bordman,  2  Mete.  456,  469  ;  Greasly  ».  Codling,  2  Bing.  263 ; 
Hartshorn  v.  South  Heading,  3  Allen,  501  ;  Nash  v.  Peden,  1  Speers,  17 ; 
Sedgw.  Damages,  141,  et  seq. 

2  Com.  Dig.,  Action  upon  the  Case  for  a  Nuisance,  A ;  Baer  v.  Martin,  8  Blackf. 
317. 

8  Mersey  &  Irwell  Nav.  Co.  v.  Douglass,  2  East,  497. 

4  Thompson  v.  Crocker,  9  Pick.  59  ;  Sutton  v.  Clarke,  6  Taunt.  29  ;  Worster 
V.  Winnipiseogee  Lake  Co.,  5  Post.  525. 

^  Barden  v.  Crocker,  10  Pick.  383. 

^  3  Stephen,  N.  P.  2366  ;  Com.  Dig.,  Action  upon  the  Case  for  a  Nuisance,  B. 

'  Foley  V.  Wyeth,  2  Allen,  135  ;  Hastings  v.  Livermore,  7  Gray,  194. 

*  Hastings  v.  Livermore,  7  Gray,  194  ;  Com.  Dig.,  Action  upon  the  Case  for  a 
Nuisance,  B  ;  Kidgill  v.  Moor,  9  C.  B.  364  ;  Metropolitan  Association,  &c.  o. 
Fetch,  5  C.  B.  N.  s.  504  ;  Tinsman  v.  Belvidere,  &c.  E.  R.  Co.,  1  Dutch.  255. 

^  Baxter  v.  Taylor,  4  Barnew.  &  Ad.  72  ;  Tucker  v.  Newman,  U  Adolph.  & 
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7.  An  action  of  ejectment  will  not  lie  against  one  claim- 
ing an  easement  in  a  parcel  of  land,  to  try  his  right  to  enjoy 
the  same.^ 

8.  But  the  owner  in  fee  of  land  may  maintain  a  writ  of 
entry  to  establish  his  title  to  the  freehold  against  one  having 
a  prescriptive  right  of  way  over  the  same.^ 

9.  In  respect  to  who  is  liable  to  be  sued  on  account  of  a 
nuisance  to  a  private  easement,  the  rule  at  common  law  is 
thus  stated  :  "  An  action  of  the  case  lies  against  him  who 
erects  a  nuisance,  and  against  him  who  continues  a  nui- 
sance erected  by  another.  The  occupant,  as  well  as  the 
owner  of  the  place,  suppose  a  house  or  mill  erected  to  the 
nuisance  of  another,  is  liable  in  an  action  of  the  case, 
which  may  be  brought  by  successive  owners  and  occupants 
of  the  place  where  the  injury  is  sustained.  In  short,  the 
coatinuance,  and  every  use  of  that  which  is  in  its  erection 
and  use  a  nuisance,  is  a  new  nuisance,  for  which  the  party 
injured  has  a  remedy  for  his  damages.  And  although,  after 
judgment,  and  damages  recovered  in  an  action  for  erecting 
a  nuisance,  another  action  is  not  to  be  maintained  for  the 
erection,  yet  another  action  will  lie  for  the  continuance  of 
the  same  nuisance."^ 

10.  A  similar  doctrine  is  maintained  in  Norton  v.  Volen- 
tine,  whereby  a  purchaser  of  an  estate  upon  which  there  is 
a  subsisting  nuisance  affecting  an  easement  upon  an  adjoin- 
ing estate,  was  held  liable  for  continuing  the  same,  without 
any  previous  notice  or  request  to  remove  it.  The  subject- 
matter,  however,  of  the  injury  there,  was  an  interruption  of 
the  natural  flow  of  a  stream  by  means  of  the  nuisance 
complained  of.* 


E.  40;  Shad  well  ».  Hutchinson,  3  Carr.  &  P.  615;  Dobson  v.  Blackmore,  9 
Q.  B.  991 ;  Sedgw.  Damages,  139  et  seq. 

1  Child  V.  Chappell,  6  Seld.  246,  251. 

^  Morgan  v.  Moore,  3  Gray,  319. 

8  Staple  V.  Spring,  10  Mass.  72,  74;  Sedgw.  Damages,  144. 

*  Norton  v.  Volentine,  14  Vt.  239. 
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11.  The  rule  would  doubtless  be  uniform  in  respect  to  the 
liability  of  any  purchaser  or  occupant  of  an  estate,  for  con- 
tinuing a  nuisance  thereon,  which  had  been  erected  by  a 
previous  owner  or  occupant.^  But  there  are  cases  where  it 
has  been  held,  that,  before  such  purchaser  can  be  made  liable, 
he  must  be  notified,  and  requested  to  abate  or  remove  the 
nuisance.  The  rule,  as  laid  down  in  Penruddock's  case,^  is 
a  general  one,  that  such  purchaser  would  not  be  liable  for 
simply  continuing  a  structure  which  causes  a  nuisance,  until 
after  notice  and  request  to  remove  it.  And  such  seems  to 
be  recognized  as  law  in  the  cases  of  Johnson  v.  Lewis,^ 
Pillsbury  v.  Moore,*  Plumer  v.  Harper,^  and  Woodman  v. 
Tufts.^  And  the  case  of  Norton  v.  Volentine,  under  its 
circumstances,  can  hardly  be  considered  as  opposed  to  these 
cases,  for  the  judge,  in  giving  the  opinion,  says  :  "  If  it  were 
necessary  to  decide  this  case  upon  this  point,  I  am  not*at 
present  prepared  to  go  the  length  of  the  old  cases,  nor  that 
in  Connecticut,  still  lep  am  I  prepared  to  say  they  are  not 
well  founded.^ 

And  the  reader  will  find  a  collection  of  American  cases 
upon  the  subject  in  a  note  to  the  case  of  Todd  v.  Flight.^ 

12.  But  where  the  owner  of  the  servient  estate  destroys 
the  subject-matter  of  the  easement,  as,  for  instance,  fills  up 
the  well  from  which  the  dominant  drew  water,  or  builds 
buildings  over  it  so  that  it  cannot  be  reached,  and  then  con- 
veys it  to  a  stranger,  the  latter  would  not  be  liable  to  the 
owner  of  the  dominant  estate  for  the  loss  of  the  easement. 
It  is  gone  before  he  becomes  the  owner.* 


1  Sedgw.  Damages,  145  ;  2  Hilliard,  Torts,  90 ;  Brady  v.  Weeks,  3  Barb.  157  ? 
Bemis  v.  Clark,  11  Pick.  452,  485. 

2  Penruddock's  case,  5  Rep.  101.  ^  Johnson  v.  Lewis,  13  Conn.  303. 
'  Pillsbury  v.  Moore,  44  Me.  154.            ^  Plumer  ti.;Harper,  3  N.  H.  88. 

8  Woodman  v.  Tufts,  9  N.  H.  88. 

'  Norton  v.  Volentine,  14  Vt.  239,  245.    See  also  Salmon  v.  Bensley,  By. 
&  M.  189,  that  notice  to  one  tenant  binds  his  successor. 
8  Todd  V.  Flight,  9  C.  B.  n.  s.,  Am.  ed.  377,  390. 
«  Ballard  v.  Butler,  30  Me.  94. 
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13.  If  the  owner  of  an  estate  erect  a  nuisance  thereon  to 
the  injury  of  a  neighboring  estate,  and  demise  it  in  that 
condition,  he  will  still  continue  liable  if  the  nuisance  is 
continued  by  his  tenant.^ 

14.  The  same  rule  would  apply  if  the  vendor  conveyed 
the  premises  with  covenants  of  warranty ;  he  would  be  liable 
for  a  continuance  of  the  nuisance  subsequently  to  the 
conveyance.^ 

15.  And  one  who  erects  a  nuisance  to  another's  estate 
would  be  liable  for  a  continuance  of  the  same,  though  the 
erection  were  upon  land  not  belonging  to  the  defendant,  and 
he  could  not  abate  or  remove  the  same  without  being  a 
trespasser.^ 

16.  While  the  owner  of  an  easement  may  have  an  action 
against  the  owner  of  an  adjacent  estate  for  a  disturbance 
thereof  created  upon  his  own  premises,  it  often  occurs  that 
one  undertakes  to  justify  acts  which  would  otherwise  be  un^* 
lawful,  as  injuriously  affecting  another's  possession,  on  the 
ground  that  he  had  a  right  to  do  so  under  and  by  virtue  of 
a  right  of  easement.  And  where,  to  an  action  for  such  in- 
jury, the  defendant  justifies  in  his  plea,  great  particularity 
and  precision  are  required  in  stating,  for  instance,  the  right 
of  way  under  which  the  defendant  alleges  a  right  to  enter 
mpon  the  close  of  the  plaintiff. 

Illustrations  of  this  are  found  in  Wright  v.  Rattray  *  and 
Slowman  v.  West.^  In  the  first  of  these  it  was  held,  that, 
if  the  way  be  claimed  by  prescription,  it  must  be  set  out 
in  the  same  manner  as  if  it  had  been  by  grant.  Thus, 
if  one  justify,  under  a  right  of  way  from  A  over  B  and  C 


1  Fish  V.  Dodge,  4  Denio,  311 ;  Eosewell  v.  Prior,  1  Lord  Raym.  713.  See 
Todd  V.  Flight,  9  C.  B.  n.  s.  377,  and  note  to  Am.  ed. ;  Sedgw.  Damages,  145. 

^  Waggoner  v.  Jermaine,  3  Denio,  306,  explaining  Blunt  v.  Aikin,  15  Wend. 
522  ;  Sedgw.  Damages,  145  ;  2  Hilliard,  Torts,  91. 

8  Thompson  v.  Gibson,  7  Mees.  &  W.  456 ;  Smith  v.  Elliott,  9  Penn.  St.  345. 

"  Wright  ».  Rattray,  1  East,  377. 

5  Slowman  v.  West,  Palm.  387. 
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to  D,  he  would  not  sustain  his  plea  of  a  right  of  way  over 
B,  by  showing  a  prescriptive  right  of  way  from  A  to  C, 
which  does  not  extend  to  D.  But  had  he  set  up  a  claim 
of  a  way  from  A  over  B  towards  D,  whether  this  would 
have  amounted  to  a  justification  or  not,  is  left  doubtful. 
In  the  other,  Doddridge,  J.  puts  this  case :  "  If  a  man 
have  a  right  of  way  from  his  house  to  the  church,  and 

^the  close  next  his  house,  over  which  the  way  leads,  is  his 
own,   he   cannot    prescribe    that   he   has   a  right   of  way 

from  his  house  to  the  church,  because  he  cannot  prescribe 
for  a  way  over  his  own  land." 

And  a  more  recent  case  of  Colchester  v.  Roberts  is 
equally  definite  and  precise  in  the  application  of  these 
rules.  The  action  was  trespass  qu.  cl.  The  defendant 
pleaded  a  right  of  way  from  a  highway  over  the  plain- 
tiff's close,  to  his  house,  by  having  enjoyed  the  same  for 
twenty  years.  The  plaintiff  replied,  that  such  enjoyment 
had  been  by  plaintiff's  leave  and  license.  On  the  trial 
it  was  proved  that  the  defendant  owned  a  close,  E,  to 
reach  which  he  had  to  go  from  his  house  over  the  plain- 
tiff's close  and  across  a  highway  to  the  same.  The  plain- 
tiff showed  that  the  defendant  had  had  leave  and  license  to 
go  from  his  house  to  the  highway,  and  thence  where  he 
pleased,  without  going  to  his  close  R.  But  it  was  held 
that  the  replication  did  not  meet  the  defendant's  plea,  for 
he  might  have  a  right  of  way  to  his  close  A,  whereby 
he  might  go  to  and  cross  the  highway,  and  another  to 
the  highway,  and  not  to  go  to  his  close  R,  but  to  some 
other  place  on  the  highway,  or  to  which  the  highway 
leads,  and  that  the  latter  way,  by  license,  was  no  answer 
to  the  right  set  up  to  go  to  R  by  passing  to  and  across 
the  highway.  .  The  general  right  of  way  to  the  road  and 
thence  to  all  other  places  included  a  right  to  go  to  R. 
The  traverse,  therefore,  by  the  replication  •  would  include 
the  right  of  going  to  the  highway,  and  thenee  to  R,  and 
as  the  case  finds  the  defendant  had   the  last-mentioned 
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way,  and  as  he  had  it  without  leave  and  license  of  the 
plaintiff,  the  replication  was  not  sustained.^ 

So  where  defendant  to  an  action  of  trespass  pleaded  a 
right  of  way  on  foot  and  with  horses,  cattle,  carts,  wagons, 
and  other  carriages,  for  the  convenient  occupation  of  his 
close  K,  the  jury  found  he  only  had  a  right  to  cart 
wood  and  timber  over  plaintiff's  close.  It  was  held  that 
the  plaintiff  was  entitled  to  a  general  verdict,  for  it  was 
not  averred  in  the  plea  that  he  was  using  the  way  to 
carry  wood  or  timber  on  the  occasion  charged  in  the  decla- 
ration.^ 


SECTION    III. 

REMEDY  IN  EQUITY  FOE  INJUEIES   TO   EASEMENTS. 

1.  Where  a  bill  in  equity  for  an  injunction  lies. 

2.  To  what  class  of  injuries  this  applies. 

3.  Where  courts  restrain  public  nuisances. 

4.  Injunction  not  gi'anted  to  individuals  for  public  nuisance. 

5.  Granting  injunction  a  discretionary  power. 

6.  Power  of  courts  of  equity  over  nuisances. 

7.  Cases  where  this  power  has  been  applied. 

8.  Barrow  ».  Eichard.    Equity  interposes  where  the  law  cannot. 
9\  10.  Where  equity  interposes,  though  title  doubtful. 

11.  Where  equity  will  not  interpose  till  right  settled  at  law. 

12.  Statnte  proceedings  for  abating  private  nuisances. 

1.  Besides  his  remedy  by  action  at  common  law,  the 
owner  of  an  easement  may,  as  a  general  proposition,  not 
only  seek  redress  for  an  infringement  of  his  right  to  the 
same  through  a  court  of  equity,  but  may  prevent  the  same, 
when  threatened,  by  an  application  to  that  court  for  an  in- 
junction to  that  effect.  If  the  title  of  the  plaintiff,  in  such 
case,  is  in  controversy,  the  court  will  not  ordinarily  inter- 

1  Colchester  v.  Roberts,  4  Mees.  &  W.  769. 

2  Highaiu  V.  Rabett,  5  Bing.  N.  c.  622.     See  Knight  v.  Woore,  3  Bing.  n.  c.  3. 
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pose  by  way  of  injunction  until  the  same  has  been  estab- 
lished at  law,  unless  the  injury  to  be  done  by  the  threatened 
act  is  of  a  nature  to  require  immediate  interference  in  order 
to  prevent  great  and  permanent  mischief. 

The  language  of  Story,  in  his  Equity  Jurisprudence,  upon 
the  subject  is  this  :  "  In  regard  to  private  nuisances  the 
interference  of  courts  of  equity,  by  way  of  injunction,  is  un- 
doubtedly founded  upon  the  ground  of  restraining  irrepa- 
rable mischief,  or  of  suppressing  oppressive  and  interminable 
litigation,  or  of  preventing  multiplicity  of  suits.  It  is  not 
every  case  whiph  will  furnish  a  right  of  action  against  a 
party  for  a  nuisance  which  will  justify  the  interposition  of 
courts  of  equity  to  redress  the  injury  or  remove  the  annoy- 
ance. But  there  must  be  such  an  injury  as  from  its  nature 
is  not  susceptible  of  being  adequately  compensated  by  dam- 
ages at  law,  or  such  as,  from  its  continuance  or  permanent 
mischief,  must  occasion  a  constantly  recurring  grievance 
which  cannot  be  otherwise  prevented  but  by  an  injunction. 
A  mere  diminution  of  the  value  of  property  by  the  nui- 
sance, without  irreparable  mischief,  will  not  furnish  any 
foundation  for  equitable  relief.  On  the  other  hand,  where 
the  injury  is  irreparable,  as  where  loss  of  health,  loss  of 
trade,  destruction  of  the  means  of  subsistence,  or  permanent 
ruin  to  property  may  or  will  ensue  from  the  wrongful  act 
of  erection ;  in  every  such  case  courts  of  equity  will  inter- 
fere by  injunction  in  furtherance  of  justice  and  the  violated 
rights  of  the  party.  Thus,  for  example,  where  a  party 
builds  so  near  the  house  of  another  as  to  darken  his  win- 
dows, against  the  clear  rights  of  the  latter,  either  by  con- 
tract or  by  ancient  possession,  courts  of  equity  will  inteifere 
by  injunction  to  prevent  the  nuisance,  as  well  as  to  remedy 
it,  if  already  done,  although  an  action  for  damages  would 
lie  at  law,  for  the  latter  can,  in  no  just  sense,  be  deemed  an 
adequate  relief  in  such  a  case."  ^ 


1  2  Story,  Eq.  Jurisp.,  Eedfield's  ed.,  §§  925,  926 ;  1  Fonbl.  Eq.,  Laussat's 
ed.,  3,  note. 
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2.  Among  the  cases  mentioned  as  those  where  courts  of 
equity  will  interpose  for  the  protection  of  parties,  are  ob- 
structions to  watercourses,  the  diversion  of  streams  from 
mills,  and  pulling  down  of  the  banks  of  rivers,  and  thereby 
exposing  adjacent  lands  to  inundation,  or  adjacent  mills  to 
destruction,  and  digging  in  one's  soil  so  as  to  endanger  a 
neighbor's  buildings.  So  where  easements  or  servitudes  are 
annexed  to  private  estates.^ 

3.  They  can  interpose  in  case  of  public  nuisances,  where 
courts  of  law  cannot,  to  restrain  and  prevent  them  when 
threatened,  or  if  they  are  in  progress,  as  well  as  to  abate 
those  already  existing.^ 

4.  But  though  a  bill  in  equity  will  lie  to  restrain  a  per- 
manent and  continuous  injury  to  a  private  easement,  courts 
will  not  in  that  manner  aid  an  individual  to  sustain  his  right 
to  enjoy  a  public  easement,  when  the  injury  of  which  he 
complains  affects  the  whole  community.^ 

In  Rhea  v.  Forsyth  the  court  say  :  "  Where  the  plaintiff's 
right  has  not  been  established  at  law,  or  is  not  clear,  but  is 
questioned  on  every  ground  on  which  he  puts  it,  not  only  by 
the  answer  of  the  defendant,  but  by  proofs  in  the  cause,  he 
is  not  entitled  to  remedy  by  injunction."  * 

6.  But  whether  the  court  will  exercise  this  power  of 
granting  an  injunction  in  any  given  case  or  not,  is  within 
the  sound  discretion  of  the  court,  and  it  will  be  withheld  if 
it  will  operate  oppressively  or  inequitably,  or  contrary  to  the 
real  justice  of  the  case.  Thus,  where  the  owner  of  a  build- 
ing encouraged  the  owner  of  adjoining  land  to  build  thereon, 


1  2  Story,  Eq.  Jurisp.,  Eedfield's  ed.,  §  927,  927  a ;   Bardwell  v.  Ames,  22 
Pick.  332,  353 ;  Stevens  v.  Stevens,  11  Mete.  251. 

2  2  Story,  Eq.  Jurisp.,  Eedfield's  ed.,  \  924,  924  a.    See  2  Green,  Ch.  139, 
note. 

8  Hartshorn  v.  South  Beading,  3  Allen,  501  ;  Brainard  v.  Conn.  Eiv.  E.  E. 
Co.,  7  Cush.  506. 

*  Ehea  v.  Forsyth,  36  Penn.  St.  503,  507  ;  King  v.  M'CuUy,  38  Penn.  St. 
76  ;  Coe  v.  Lake  Co.,  37  N.  H.  254. 
49 
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the  court  will  not  stop  the  work  on  the  ground  that  it  is 
likely  to  do  an  injury  to  the  premises  of  the  other  party.^ 

6.  In  a  note  to  Ponblanque's  Equity,  just  cited,  it  is  said  : 
"  In  cases  of  private  nuisance,  chancery  has  a  concurrent 
jurisdiction  with  courts  of  law.^  It  can  order  them  to  be 
abated,  as  well  as  restrain  them  from  being  erected.  On 
motion,  the  court  will  sometimes  order  a  thing  going  on  to 
be  stayed.  But  it  will  never  order  it  to  be  pulled  down, 
without  first  hearing  .the  opposite  party. ^  But  the  cases 
in  which  chancery  has  interfered  by  injunction  to  prevent 
or  remove  a  private  nuisance  are  those  in  which  the  nui- 
sance has  been  erected  to  the  prejudice  or  annoyance  of 
a  right  which  the  other  party  had  long  previously  enjoyed. 
It  must  be  a  strong  and  mischievous  case  of  pressing  neces- 
sity, or  the  right  must  have  been  previously  established  at 
law."  *  In  the  case  of  Earle  v.  Be  Hart  the  Chancellor  says : 
"  The  complainant  is  entitled  to  have  the  obstruction  re- 

,  moved.     There  is  no  reason  why  the  court  should  not  exer- 
,  cise  a  power  to  abate  as  well  as  prevent  the  erection  of 
nuisances,  in  clear  cases." 

7.  The  case  of  Van  Bergen  v.  Van  Bergen  was  that  of  a 
mill,  where  the  plaintiff  alleged  that  the  defendant  flowed 
back  water  to  interrupt  its  use.  But  the  court  refused  to 
grant  an  injunction,  first,  because  the  plaintiff  had  an  ade- 
quate remedy  at  law  ;  and  his  right,  moreover,  at  law  was 
in  dispute.  And  it  appeared,  besides,  that  the  plaintiff  ac- 
tually erected  his  miU  after  the  defendant  had  erected  the 


1  2  Story,  Eq.  Jur.,  §  959  a ;  1  Ponbl.  Eq.,  Laussat's  ed.  49,  note ;  Williams 
V.  Jersey,  1  Craig  &  P.  91.  See  Short  v.  Taylor  &  Anonymous,  2  Eq.  Gas. 
Abr.  522. 

2  Gardner  v.  Village  of  Newbargh,  2  Johns.  Ch.  162  ;  Van  Bergen  v.  Van 
Bergen,  Ibid.  272. 

^  Van  Bergen  v.  Van  Bergen,  supra ;  Earle  v.  Be  Hart,  1  Beasl.  280,  287  ; 
Hammond  v.  Fuller,  1  Paige,  197.     See  ca.ses  collected,  2  Green,  Ch.  136,  note. 

*  Van  Bergen  v.  Van  Bergen,  3  Johns.  Ch.  282 ;  Beid  v.  Gifford,  6  Johns. 
Ch.  19.  See  Wood  v.  Sutdiff,  8  Eng.  L.  &  Eq.  217  ;  Burden  v.  Stein,  27  Ala. 
104  ;  Corning  v.  Lowerre,  6  Johns.  Ch.  439  ;  Baxk  v.  Stacy,  2  Russ.  121. 
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dam  complained  of,  and  he  ought  to  settle  his  legal  rights  in 
respect  to  the  same  before  the  court  could  properly  be  called 
on  to  interpose  to  prevent  the  defendant  in  the  use  of  his 
dam.^ 

In  Bur  well  v.  Hobson  the  defendant  undertook  to  build  a 
dike  and  embankment  along  the  margin  of  a  stream,  the 
effect  of  which  would  be  to  throw  the  water  thereof  upon 
the  land  of  the  plaintiff  on  the  opposite  side  of  the  stream, 
and  the  court  granted  the  injunction  prayed  for.^ 

Where  one  had  an  easement  to  lay  logs,  &c.  upon  an- 
other's land  as  a  mill-yard,  and  the  owner  of  the  land 
obstructed  the  use  of  the  same  by  placing  gravel  upon  the 
land,  the  court  granted  an  injunction  and  decreed  damages 
to  the  plaintiff  for  the  injuries  thereby  sustained.^ 

So  where  one  in  mining  dug  so  near  another's  dwelling- 
house  as  to  endanger  the  same  by  weakening  its  lateral  sup- 
port by  the  natural  soil,  the  court  restrained  any  further 
excavation  by  injunction.* 

So  courts  of  equity  will  restrain  one  mill-owner  from 
unlawfully  obstructing  the  mill-privilege  of  another.^ 

In  Corning  v.  Lowerre,  above  cited,  the  injury  complained 
of  and  enjoined  was  the  building  of  a  house  upon  a  street, 
which  materially  injured  the  plaintiffs,  as  owners  of  lots 
adjoining  the  same  upon  the  street.^ 

And  in  Attorney-General  v.  Nichol  the  court  held  that 
they  would  interpose  to  prevent  one  man  from  obstructing 
the  light  of  another,  where,  from  the  circumstances  of  en- 
joyment, usage,  or  interest,  some  contract  can  be  implied 
that  the  adverse  party  should  not  build  upon  the  prem- 
ises on  which  he  has  erected  the  obstruction,  if  the  con- 

1  See  Simpson  v.  Justice,  8  Ired.  Eq-  115. 

2  Burwell  v.  Hobson,  12  Gratt.  322,  332. 

"  Gurney  v.  Ford,  2  Allen,  576  ;  Eichardson  v.  Pond,  15  Gray. 
4  Hunt  V.  Peake,  Johns.  Cli.  (Enf .)  705. 

6  Crittenden  v.  Field,  8  Gray,  621 ;  Bemis  v.  Upham,  13  Pick.  169 ;  Ballou 
e.  Hopkinton,  4  Gray,  324  ;  Hill  v.  Sayles,  12  Cash.  454. 
6  Corning  v.  Lowerre,  6  Johns.  Ch.  439.     See  Hills  v.  Miller,  3  Paige,  254. 


580      THE  LAW  OF  EASEMENTS  AND  SERVITUDES.   [Ch.  VI. 

sequences  of  the  act  of  obstruction  appear  to  be  such  as 
should  not  only  be  redressed,  but  prevented.  But  they  will 
not  do  this  upon  every  degree  of  darkening  one's  lights  and 
windows,  though  ancient,  nor  in  every  case  where  an  action 
upon  the  case  could  be  sustained.^ 

8.  On  the  other  hand,  equity  will  sometimes  interpose  to 
prevent  the  doing  of  an  act  injurious  to  the  plaintiff's  estate, 
although  he  would  be  without  remedy  for  the  injury  by  an 
action  at  common  law.  Thus  in  the  case  of  Barrow  v. 
Eichard,  where  M.,  having  a  large  parcel  of  land  in  a  city, 
cut  it  up  into  building-lots,  and  sold  them  to  sundry  indi- 
viduals, taking  a  covenant  in  the  deed  of  each  that  no 
offensive  trade  should  be  carried  on  in  the  premises.  The 
plaintiff  was  one  of  these  purchasers,  and  the  defendant 
another.  The  defendant  having  begun  to  carry  on  such  a 
business,  it  was  held  that,  upon  the  plaintiff's  complaint, 
the  court  would  enjoin  him,  although  the  plaintiff  could  not 
maintain  an  action  upon  the  covenant  into  which  the  de- 
fendant had  entered  with  the  vendor.^ 

9.  But  in  Biddle  v.  Ash  the  court  refused  to  restrain 
one  from  building  so  as  to  stop  the  plaintiff's  lights,  because 
the  title  was  doubtful  and  in  controversy,  though  they  held 
that,  if  the  plaintiff  were  to  make  out  a  case  of  clear  right  by 
contract  or  ancient  possession,  they  would  enjoin  against  the 
erection  of  any  nuisance  which  should  darken  his  lights  or 
interfere  with  his  right  of  way.^ 

10.  Accordingly,  the  court  in  Robeson  v.  Pittenger* 
granted  an  injunction  against  building  a  wall  which  dark- 
ened the  lights  of  the  plaintiff.  And  in  Shields  v.  Arndt  ^ 
they  granted  a  like  injunction,  to  prevent  the  diversion  of 


1  Attorney-G«neral  ».  Nichol,  1 6  Ves.  338. 

'  Barrow  v.  Richard,  8  Paige,  351 ;  Trustees,  &c.  of  Watertown  v.  CoXven,  4 
Paige,  510,  514  ;  Bedford  v.  Trustees  of  Britisli  Museum,  2  Mylne  &  K.  552. 
3  Biddle  v.  Ash,  2  Ashm.  211. 
*  Robeson  v.  Pittenger,  1   Green,  Ch.  57. 
5  Shields  v.  Arndt,  3  Green,  Ch.  234,  245,  246. 
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the  water  of  a  stream,  and  that  without  first  having  the  title 
of  the  party  to  do  so  tried  at  law,  the  right  claimed  by  the 
plaintiff  having  been  long  enjoyed.  They  recognize,  how- 
ever, the  ordinary  rule  to  be,  to  have  questions  of  doubtful 
title  settled  at  law  before  equity  will  interpose  by  way  of 
injunction. 

11.  But  if  the  injury  be  a  reversionary  one,  and  is  not  in 
its  nature  irreparable,  or  can  be  compensated  in  damages, 
the  court  will  not  grant  an  injunction.  Nor  will  they 
where  the  plaintiff's  title  is  doubtful,  and  there  is  no  dan- 
ger of  irreparable  mischief  therefrom,  until  after  an  issue 
of  fact  tried  at  law.^ 

12.  In  Massachusetts  there  is  provision  made  by  statute 
that,  after  a  judgment  upon  proceedings  at  common  law 
for  the  recovery  of  damages  for  a  private  nuisance,  the 
court  may  issue  a  warrant  to  an  officer,  authorizing  him  to 
abate  and  remove  the  nuisance,  at  the  expense  of  the  de- 
fendant. And  in  this  the  statute  is  little  more  than  carry- 
ing out  the  principle  ofthe  common  law.^ 

In  South  Carolina  there  is  a  statute  authorizing  certain 
authorities  to  cause  dams  or  embankments  to  be  abated, 
which  one  may  erect  upon  his  own  land,  across  streams, 
which  prevent  the  natural  flow  of  the  water  in  the  same,  to 
the  injury  of  another's  land,  above  such  dam,  unless  the 
owner  of  such  dam  or  embankment  shall  have  made  an 
artificial  drain  on  his  own  land,  and  kept  the  same  in 
repair,  suitable  to  draw  off  such  water  into  the  natural 
stream.  These  regulations  have  reference  to  the  culture  of 
rice-swamps  in  that  State.^ 

1  Ingraham  v.  Dunnell,  5  Mete.  US  ;  Dana  v.  Valentiae,  5  Mete.  8. 

2  Mass.  Gen.  St.,  c.  139;  Stevens  v.  Stevens,  11  Mete.  251  ;  Baten's  case,  9 
Eep.  55.     See  Bemis  v.  Clark,  11  Pick.  452. 

3  Brisbane  v.  O'Neall,  3  Strobh.  348. 
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SECTION    IV. 

REMEDY  BY  ABATEMENT  FOR  INJURIES  TO  EASEMENTS. 

1.  General  right  of  party  injured  to  abate  a  nuisance. 

2.  Care  in  one  abating  not  to  exceed  his  right  to  do  so. 

3.  Greenslade  v.  Halliday.    Case  of  exceeding  this  right. 

4.  One  having  the  right  may  do  it  effectually. 

5.  Abating  a  mill-dam  in  part,  though  spoilirig  the  privilege. 

6.  One  may  not  injure  third  parties  to  protect  his  own  estate. 

7.  Within  what  time  the  right  of  abatement  is  to  be  exercised. 

8.  Of  the  effect  of  danger  to  the  peace  in  abating  a  nuisance. 

9.  Abatement  no  bar  to  an  action  for  the  nuisance. 

1.  In  cases  of  violation  of  a  right  like  that  of  an  ease- 
ment, by  the  wrongful  acts  of  another  in  erecting  upon 
his  own  land  that  which  causes  such  injury,  -the  party 
whose  right  js  thereby  invaded  is  not  obliged  to  seek  his 
redress  by  a  suit  at  law,  or  proceedings  in  equity,  but  may 
vindicate  the  same  by  his  own  act,  by  entering  upon  the 
land  of  such  wrong-doer,  and  abating;  as  it  is  called,  the 
cause  of  such  injury.  The  language  of  Coke  is :  "  Note, 
reader,  there  are  two  ways  to  redress  a  nuisance,  —  one  by 
action  ;  and  that  is  to  recover  damages,  and  have  judgment 
that  the  nuisance  shall  be  removed,  cast  down,  or  abated, 
as  the  case  requireth ;  or  the  party  grieved  may  enter 
and  abate  the  nuisance  himself,  as  it  appeareth  by  17  Bdw. 
III.  44  and  9  Edw.  IV.  35."  ^ 

2.  But  the  party  exercising  this  right  of  abating  a  nui- 
sance to  his  property  must  be  careful  not  to  exceed  the  right 
by  doing  more  than  he  is  justified  to  do.     Thus,  one  in- 

1  Baten's  ca.se,  9  Eep.  55  ;  Perry  v.  Fitzhowe,  8  Q.  B.  757  ;  Penrnddock's 
case,  5  Rep.  101 ;  Great  Falls  Co.  v.  Worster,  15  N.  H.  412  ;  Adams  v.  Bar- 
ney, 25  Vt.  225  i  Amick  v.  Tharp,  13  Gratt.  564,  567  ;  Rex  v.  RosewcU,  2  Salk. 
459  ;  anfe,  chap.  3,  sect.  5,  pi.  14  ;  2  RoUe,  Abr.,  Nusance,  S  ;  Raikes  v.  Towns- 
end,  2  Smith,  9  ;  Com.  Dig.,  Action  on  the  Case  for  a  Nuisance,  D.  4 ;  Rhea 
V.  Forsyth,  37  Penn.  St.  503. 
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jured  in  his  property  by  another  raising  his  dam  higher 
than  he  had  a  right  to  do,  and  tliereby  flowing  back  water 
upon  the  same,  may  enter  upon  the  premises  of  the  owner 
of  the  dam,  and  abate  the  same  to  its  proper  height.  But 
he  may  not  abate  it  altogether,  nor  beyond  what  is  neces- 
sary to  reduce  the  flowing  to  its  proper  limits ;  and  the 
same  rule  applies  to  all  cases  of  abating  nuisances  by  the 
party's  own  act.^ 

3.  Thus  in  Greenslade  v.  Halliday  one  had  a  right  to 
divert  the  water  of  a  stream  for  the  purpose  of  irrigating 
his  land,  by  placing  loose  stones  or  a  board  across  the 
stream.  He  drove  stakes  in  the  stream  to  support  the 
board  more  firmly  than  it  had  been  previously  done,  but 
which  he  had  no  right  to  do ;  and  another,  who  was  in- 
terested in  the  water,  entered  upon  the  premises,  and  re- 
moved the  stakes  and  the  board ;  and  it  was  held  that  he 
was  liable  for  the  removal  of  the  board,  though  he  might 
have  removed  the  stakes.  . 

So  in  Dyer  v.  Depui,  one  having  erected   a  house   so 

high  as  to  obstruct  the  ancient  windows  of  another,  it  was 

held  that  the  latter  might  abate  so   much   of  the   house 

*  as  obstructed  his  lights,  but  could  not  destroy  the  entire 

house.^ 

But  the  party  will  not  be  justified  in  abating  by  his 
own  act  an  erection  upon  his  neighbor's  land,  until  he 
shall  have  actually  been  injured  by  it.  It  is  not  enough 
that  he  apprehends  the  structure  will  injure  him,  or  that 
the  one  erecting  it  intends  to  use  it  so  as  to  injure  him 

1  Dyer  v.  Depui,  5  Whart.  584 ;  Heath  v.  Williams,  25  Me.  209 ;  Jewell 
V.  Gardiner,  12  Mass.  311 ;  Hodges  v.  Raymond,  9  Mass.  316  ;  Greenslade  v. 
Halliday,  6  Bing.  379  ;  Colburn  v.  Richards,  13  Mass.  420 ;  Gates  v.  Blincoe, 
2  Dana,  158;  Prescott  ».  'Williams,  5  Mete.  429;  Prescott  d.  White,  21  Pick. 
341  ;  Rex  V.  Pappineau,  Strange,  686  ;  Perry  v.  Fitzhowe,  8  Q.  B.  757  ;  James 
V.  Hajward,  W.  Jones,  221,  222  ;  Rex  v.  Rosewell,  2  Salk.  459  ;  Mason  v. 
Caesar,  2  Mod.  65  ;  Davies  v.  Williams,  16  Q.  B.  546  ;  Moffett  v.  Brewer,  1 
Green,  Iowa,  348;  Elliot'!).  Fitchburg  R.  R.  Co.,  10  Cush.  191. 

2  See,  also  Rex  ».  Pappineau,  supra. 
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in  the  enjoyment  of  his  estate.  He  must  wait  until  it 
has  begun  to  injure  him  before  he  can  enter  upon  his 
neighbor's  land  to  abate  it.^ 

Though  if  his  neighbor  erects  his  house  with  eaves  pro- 
jecting over  his  land,  he  need  not  wait  till  the  rain  shall 
have  actually  fallen  upon  his  neighbor's  roof,  and  been 
thereby  thrown  upon  his  land,  before  he  may  abate  the 
part  that  projects  over  his  land.^ 

4.  But  if  one  having  a  right  of  easement  in  another's 
premises  unlawfully  extends  the  use  of  the  same,  or  uses 
it  in  connection  with  rights  not  belonging  to  them,  the 
owner  of  the  tenement  may  stop  the  excess  of  such  use  j 
and'  if  he  cannot  do  this  without  stopping  its  use  alto- 
gether, he  may  do  so,  until  a  separation  of  the  lawful  from 
the  unlawful  use  can  be  made,  and  the  illegal  part  is 
stopped  by  itself.^ 

So  if  the  branches  of  a  tree  growing  in  one's  land  ex- 
tend beyond  the  line  of  the  same,  and  over  his  neighbor's 
land,  the  latter  may  cut  them  off  so  far  as  they  extend 
over  his  land.* 

5.  And  this  doctrine  of  the  right  of  abating  a  nuisance 
by  one's  own  act  was  applied  in  the  case  of  two  owners  of  a  ' 
mill-privilege  divided  by  the  thread  of  the  stream,  where 
one  of  them  erected  a  dam  across  the  entire  stream.  It 
was  held  that  the  owner  of  the  land  upon  the  other  side  of 
the  thread  of  the  stream  might  abate  so  much  of  the  dam 
as  stood  upon  his  land.^ 

If  in  abating  the  dam  upon  his  own  land  he  do  no  more 
than  is  necessary  to  remove  it,  but  the  effect  is  to  have  the 
whole  water  of  the  pond  escape,  and  the  other  part  of  the 


1  Norris  v.  Baker,  1  EoUe,  393  ;  Jones  r.  Powell,  Palm.  536. 

2  Penruddock's  case,  5  Hep.  101. 

"  Elliott  V.  Rhett,  5  Rich.  405,  421.     See  ante,  as  to  lights,  p.  540. 
*  3  Sharsw.  Black.  Comm.  5,  and  cases  cited. 

^  Adams  v.  Barney,  25  Vt.  225  ;  Merritt  v.  Parker,  Coxe,  460 ;  Ang.  Water- 
courses, I)  332. 
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dam  to  fall,  he  would  not  be  responsible  for  these  conse- 
quences. And  it  is  said :  "  So  if  one  erects  a  wall  upon 
his  own  land  and  the  land  of  his  neighbor,  and  the  neighbor 
pulls  down  the  wall  upon  his  land,  and  thereupon  all  the 
wall  falleth  down,  this  is  lawful."  ^ 

6.  Upon  the  same  principle,  one  may  protect  his  property 
against  being  overflowed  by  the  unlawful  act  of  another, 
by  erecting  embankments  along  the  stream,  provided  by  so 
doing  he  does  not  injure  the  land  of  a  third  party,  who  took 
no  part  in  causing  such  overflowing.  "  But,"  says  Daniel, 
J.,  in  Amick  v.  Tharp,  ".the  circumstances  which  justify 
a  resort  to  counter  works,  which  must  result  in  damage  to 
the  property  of  the  wrong-doer,  are  by  no  means  clearly  de- 
fined." In  that  case,  the  city  had  turned  the  course  of  a 
sprmg  on  to  the  defendant's  land,  which  he  stopped,  and 
thereby  caused  the  water  to  set  back  upon  the  plaintifi"'s 
land  ;  and  for  this  the  defendant  was  held  liable.^ 

7.  The  court  in  Iowa  held,  in  the  case  of  Mofi&t  v.  Brewer, 
that,  in  order  to  justify  one  in  going  upon  another's  land  to 
abate  a  nuisance,  he  must  do  it  within  a  reasonable  time 
after  the  nuisance  was  created,  or  began  to  operate  as  a  nui- 
sance upon  him ;  and  if  he  forbore  to  exercise  the  right 
within  such  reasonable  time,  his  only  remedy  would  be  by 
a  resort  to  legal  proceedings,  though  they  add,  upoii  the 
point,  "  We  have  very  little  law  before  us."  ^ 

8.  And  in  Perry  v.  Pitzhowe  the  court  held,  that,  if  a 
dwelling-house  constitutes  a  nuisance  to  a  cogimoner,  though 
he  might  abate  it  if  imoccupied,  he  might  not  do  so  whilQ 
actually  occupied  by  a  family,  because  of  the  almost  neces- 


'  Wigford  V.  Gill,  Cro.  Eliz.  269. 

2  Amick  V.  Tharp,  13  Gratt.  567. 

"  Moffit  V.  Brewer,  1  Green,  Iowa,  348,  351.     See  Bract.,  fol.  233,  ^  1. 

The  language  of  Bracton  is  :  "  Ea  vero  qaee  sie  levata  sunt  ad  nocumentum 
injuriosum,  vel  prostrata  vel  demoUita  siatim  et  recenter  flagrante  maleficio  (sicut 
aliis  disseysinis)  demolliri  possunt  et  prosterni  vel  relevari  et  reparari  si  que- 
reus  ad  hoc  sufEciat." 
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sary  risk  of  life  and  breach  of  the  peace.  And  it  would 
seem,  moreoYer,  that,  if  the  nuisance  complained  of  had 
been  erected  by  another  person  than  the  occupant  thereof, 
the  party  thereby  injured  should  give  notice  to  the  owner, 
and  request  him  to  abate  it,  before  he  might  actually  pro- 
ceed to  abate  it  himself.^ 

The  rules  upon  this  subject,  as  stated  by  writers  upon  the 
French  and  civil  law,  may  be  briefly  alluded  to  in  this  con- 
nection, as  they  throw  light  upon  some  parts  of  the  common 
law. 

The  French  and  civil  law  apply  the  doctrine  of  prescrip- 
tion to  the  case  of  losing,  in  the  same  way  as  in  gaining,  a 
servitude,  with  the  exception  that,  by  the  Code  Napoleon, 
thirty  years  is  the  uniform  period  which  will  operate  to  ex- 
tinguish a  servitude  by  non-user.  Extinguishment  in  such 
a  case  rests  upon  a  presumed  abandonment  of  the  right. 
But  this  presumption  may  be  met  by  showing  that  the  cesser 
to  use  was  the  result  of  obstacles  thrown  in  the  way  of  such 
use  without  the  fault  of  the  owner,  which  had  rendered  the 
enjoyment  of  the  right  impossible.  By  the  Eoman  law,  if 
the  enjoyment  of  a  servitude  were  suspended  by  obstacles 
which  the  owner  thereof  could  not  prevent,  it  revived  again, 
and  became  re-established,  when  the  premises  were  restored 
to  their  former  condition.  And  Lalaure,  a  French  writer 
of  high  authority,  illustrates  the  proposition  by  supposing 
three  tenements.  The  first  acquires,  by  grant  from  the 
third,  an  easement  of  view  in  favor  of  his  tenement  over 
and  across  that  of  the  third,  there  being  nothing  at  the  time 
upon  the  intermediate  estate  to  prevent  the  owner  of  the 
first  enjoying  this  right  of  prospect  across  the  third.  The 
owner  of  the  second  estate  then  erects  upon  the  same  a 
house  so  high  as  wholly  to  obstruct  the  view  of  the  first  in 
the  direction  of  the  third,  whereupon  the  third  erects  a 


1  Perry  v.  Fitzhowe,  8  Q.  B.  757,  776  ;  Davies  v.  "Williams,   16   Q.  B.  546, 
556  ;  Jones  v.  Williams,  11  Mees.  &  W.  176,  182. 
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house  upon  his  estate ;  and  this  state  of  things  continues 
for  thirty-one  years,  when  the  intermediate  house  is  de- 
stroyed by  fire.  The  owner  of  the  first  then  insists  upon 
his  right  of  servitude  of  prospect  over  the  third  estate.  The 
question  raised  is,  whether  this  right  has  not  been  lost  by 
cesser  of  enjoyment  for  thirty  years.  Lalaure  and  Domat 
insist  that  it  was  not  lost,  the  obstacle  which  prevented  such 
enjoyment  having  been  interposed  by  the  act  of  a  third 
party,  which  the  owner  could  not  control.  But  M.  Toullier 
maintains  that  it  was  laches  on  the  part  of  the  first  owner 
in  not  having  obtained  command  of  the  second  tenement, 
so  as  to  enjoy  what  he  had  purchased  of  the  third,  and  that 
if  he  allowed  this  to  continue  for  the  terin  of  thirty  years, 
he  would  lose  the  right  by  prescription.^ 

Abandonment  is  to  be  presumed  where  the  owner  of  a 
right  has  neglected  to  use  it  while  at  liberty  to  do  so.  And 
if  the  servitude  be  a  discontinuous  one,  like  that  of  a  way 
or  a  right  to  draw  water,  the  time  from  which  prescription 
runs  is  from  the  last  act  of  user  done  under  it.  If  the 
servitude  be  a  continuous  one,  like  that  of  eaves'  drip  or 
of  prospect,  the  time  of  prescription  runs  from  the  doing 
of  some  act  which  conflicts  with  the  right  of  servitude.^ 

Where  the  interruption  of  the  enjoyment  of  a  right  of 
servitude  is  caused  by  the  act'  of  God,  and  the  capacity  of 
enjoyment  is  again  restored,  that  the  right  will  revive  is  a 
doctrine  both  of  the  Roman  and  French  laws.  Thus,  where 
a  spring,  from  which  the  dominant  estate  drew  water  in  the 
servient  land,  became  dry,  and  after  a  lapse  of  years  be- 
gan to  flow  again,  prescription  would  not  bar  the  right  dur- 
ing this  suspension.  So  where  the  servient  estate  across 
which  was  the  servitude  became  inundated  by  the  waters 
of  the  sea,  and  submerged,  and  after  a  course  of  years  the 
waters  receded  again,  the  same  principle  was  applied.^ 

1  3  Toullier,  Droit  Civil  Fran9aiS,  524,  526,  533  ;  Lalaure,  Traite  des  Servi- 
tudes,  71,  72  ;  Domat,  B.  1,  tit.  12,  §  6,  Art.  4. 

2  3  Toullier,  Droit  Civil  Franyais,  528,  529. 
=  Ib*d.  &30  -  532. 
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Oa  the  other  hand,  if  one  own  a  house  with  a  servi- 
tude of  prospect  or  right  of  view  belonging  to  it,  and  the 
same  is  burned,  and  the  owner  of  the  adjacent  estate  build 
thereon  so  as  to  obscure  this  view,  and  after  thirty  years  the 
first  owner  rebuilds  his  house,  the  servitude  belonging  to 
the  first  will  have  been  lost.  His  forbearing  to  do  what  he 
might  have  done  is  a  presumed  abandonment  of  the  riglit.^ 

In  respect  to  what  acts  one  must  do  in  order  to  retain  his 
right  of  servitude,  and  prevent  it  being  barred  by  a  pre- 
sumed abandonment,  several  rules  have  been  applied.  In 
the  first  place,  if  he  does  more  than  he  has  a  right  to  do 
under  the  servitude,  and  it  is  of  the  same  character  in  mat- 
ter and  manner  with  what  he  has  a  right  to  do,  it  will  save 
the  servitude,  upon  the  ground  that  the  greater  always  con- 
tains the  less.  Thus  if  one  has  a  right  of  footway,  and 
passes  in  a  carriage,  or  has  a  right  to  water  five  cattle,  and 
drives  ten  to  the  spring  to  drink,  he  will  thereby  save  the 
right  so  far  as  it  lawfully  belongs  to  him.  On  the  other 
hand,  if  the  servitude  is  in  its  nature  separable  into  what  is 
greater  or  less  in  its  parts,  and  one,  possessed  of  the  greater, 
use  only  the  less,  for  the  period  of  prescription,  he  will  lose 
the  excess  over  and  beyond  what  he  has  during  that  time 
exercised  and  enjoyed.  If  one  has  a  right  to  draw  water 
from  another's  well  at  all  times,  both  in  the  day  and  night, 
and  forbears  to  use  it  during  the  night  for  thirty  years,  he 
may  still  retain  the  servitude  of  drawing  during  the  day, 
but  lose  it  for  other  periods.^ 

The  mode  of  using  a  right  of  servitude  often  becomes  essen- 
tial in  determining  how  far  one  has  retained  it.  The  civil 
law  is  thus  stated :  "  Itaque  differentia  est  inter  aliud  facere 
et  plus  facere,  qui  aliud  facit,  servitutem  amittit  non  utendo, 
qui  plus  facit,  servitutem  non  amittit."  This  applies  where 
the  servitude  is  not  apparent  and  continuous,  and  the  same 


1  3  Toullier,  Droit  Civil  Franfais,  535. 

'  Ibid.  535,  536,  538 ;  Domat,  B.  1,  tit.  12,  §  6,  Art.  5. 
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is  exercised  in  a  manner  different  from  what  one  has  a  right 
to  do.  In  such  case,  he  loses  his  right  by  lapse  of  time. 
5[e  did  not  do  what  he  had  a  right  to,  but  something 
else.  But  if  the  servitude  be  apparent  and  continuous,  and 
one  to  whom  it  belongs  exercises  it  for  thirty  years,  but  in 
part  only,  he  loses  the  right  beyond  the  use  thus  made. 
But  if  he  uses  and  enjoys  more  than  he  has  a  right  to,  for 
thirty  years,  he  acquires  thereby  a  servitude  to  the  whole 
extent  of  his  enjoyment.^ 

It  may  be  added,  that  it  is  not  necessary  that  the  owner  of 
the  servitude  should  himself  do  the  acts  requisite  to  retain 
it  by  user.  If,  for  instance,  it  be,  a  right  of  way,  it  would 
be  sufficient  if  it  were  used  by  a  workman,  a  friend,  or  even 
a  stranger  in  making  a  visit  to  the  owner  of  the  servitude.^ 

And  it  may  be  further  remarked,  that  the  same  rule  ap- 
plies as  to  successive  owners  of  the  dominant  or  servient 
estate,  in  respect  to  losing,  as  in  acquiring,  easements.  The 
period  of  prescription  which  has  run  against,  or  in  favor  of 
a  former  owner,  will  be  added  to  that  of  his  vendee  or  suc- 
cessor, in  completing  the  requisite  period  to  gain  or  lose  the 
servitude.^ 

But  in  Davies  v.  Williams,  above  cited,  it  was  held  that, 
after  notice  and  demand  of  the  tenant  to  remove  the  house, 
the  owner  of  the  right  of  common,  with  which  the  house 
unlawfully  interfered,  might  pull  it  down,  although  the 
family  of  the  tenant  were  actually  in  it  at  the  time.  But 
the  case  affirms  the  necessity  of  a  demand  and  notice  to  the 
tenant  to  remove  the  house,  before  proceeding  to  abate  it. 

The  court  had  previously,  in  Burling  v.  Reed,  taken  occa- 
sion to  limit  and  modify  the  doctrine  of  Perry  i;.  Fitzhowe,  in 
which  case  the  plaintiff  owned  the  house,  by  saying,  that  if 
the  party  in  the  house  did  not  own  it,  and  was  a  stranger, 

1  3  Tonllier,  &c.  536  -  539. 
^  Pardessus,  Traite  des  Servitudes,  451,  465. 

8  Paidessus,  Traitd  des  Servitudes,  451,  465 ;  3  TouUier,  Droit  Civil  Frau- 
?ais  542 ;  Domat,  B.  1,  tit.  12,  §  6,  Art.  8. 
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his  being  in  the  house  was  no  reason  why  the  owner  of  it 
might  not  do  what  he  liked  with  it.^ 

The  question  of  how  far  the  grantee  of  the  estate  that  is 
injured  may  avail  himself  of  his  right  of  abating  a  nuisance 
upon  the  land  of  another  which  was  erected  by  the  grantor 
of  the  latter  estate,  is  settled  in  Penruddock's  case,  where  it 
was  held  that  in  such  a  case  the  owner  of  the  former  estate 
must  notify  the  owner  of  the  latter  to  remove  it,  unless  it  be 
immediately  dangerous  to  life  and  health  ;  and  if  he  do  not 
remove  it,  the  former  may  proceed  to  abate  it  himself  in  the 
same  manner  as  his  grantor  might  have  done  against  the 
grantor  of  the  other  estate,  and  that  he  need  not  wait,  be- 
fore so  doing,  till  he  shall  have  actually  suffered  prejudice 
by  the  erection  which  causes  the  nuisance.^ 

In  the  case  of  Salmon  v.  Bensley  the  court  held,  that  an 
action  would  lie  against  a  tenant  for  continuing  a  nuisance, 
if  his  immediate  predecessor  had  been  notified  to  remove  it. 
"  I  am,"  says  Abbot^  C.  J.,  "  of  opinion  that  a  notice  of  this 
nature,  delivered  at  the  premises  to  which  it  relates,  to  the 
occupier  for  the  time  being,  will  bind  the  subsequent  occu- 
pier. And  that  a  person  who  takes  premises  upon  which  a 
nuisance  exists,  and  continues  it,  takes  them  subject  to  all 
the  restrictions  imposed  upon  his  predecessors  by  the  receipt 
of  such  a  notice."  3 

9.  The  abatement  of  a  nuisance,  moreover,  does  not  operate 
as  a  bar  to  an  action  for  the  recovery  of  damages  occasioned 
thereby  prior  to  such  abatement.* 

The  law  on  this  subject  may  be  summed  up  in  the  lan- 
guage of  Blackstone  :  "  A  fourth  species  of  remedy  by  the 
mere  act  of  the  party  injured  is  the  abatement  or  removal 
of  nuisances.  Whatever  annoys  or  does  damage  to  another 
is  a  nuisance  ;  and  such  nuisance  may  be  abated,  that  is, 

1  Burling  v.  Eeed,  11  Q.  B.  904. 

2  Penruddock's  case,  5  Rep.  101  ;  Jones  v.  Williams,  U  Mees.  &  W.  176. 
s  Salmon  v.  Bensley,  Ey,  &  M.  189. 

*  Call  V.  Buttrick,  4   Cush.  345. 
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taken  away  or  removed  by  the  party  aggrieved  thereby,  so 
as  he  commits  no  riot  in  tlie  doing  of  it.  If  a  house  or  wall 
is  erected  so  near  to  mine  that  it  stops  my  ancient  lights, 
which  is  a  private  nuisance,  I  may  enter  my  neighbor's 
land  and  peaceably  pull  it  down.  And  the  reason  why 
the  law  allows  this  private  and  summary  method  of  doing 
one's  self  justice  is  because  injuries  of  this  kind,  which  ob- 
struct or  annoy  such  things  as  are  of  daily  convenience  and 
use,  require  an  immediate  remedy,  and  cannot  wait  for  the 
slow  progress  of  the  ordinary  forms  of  justice."  ^ 

1  3  Black.  Com.  5. 
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A. 
ABANDONMENT, 

■what  is,  as  applied  to  easements,  542-550. 

act  must  be  so  intended,  or  must  mislead  others,  542,  543,  545. 

effect  is  to  extinguish  easements,  542. 

effect  depends  on  the  nature  of  the  estate,  and  the  act  done,  545. 

how  far  length  of  time  affects  the  question  of  abandonment,  544. 

the  act  may  be  done  on  the  dominant  estate,  550. 

act  of  God,  no  abandonment  if  seasonably  restored,  549. 

how  far  natural  easements  may  be  abandoned,  548. 

how  far  non-user  amounts  to  abandonment,  545,  547. 

cases  of  abandoning  mill-sites,  340,  341,  549,  550. 

(See  Mill  Laws.) 
effect  of  tenants  abandoning  right  to  flow,  on  reversioner  or  infant, 

340. 
ABATEMENT, 

in  what  it  consists  as  applied  to  private  nuisances,  582. 

right  of,  limited  by  what  is  necessary,  582,  583. 

may  not  be  done  by  causing  a  nuisance  to  a  stranger,  575. 

when  an  entire  cause  of  a  partial  nuisance  may  be  abated,  584. 

applied  to  causing  water  to  injure  lands  or  mills,  291,  292. 

how  far  applicable  to  an  excessive  use  of  water,  292,  583. 

mill-owner  may  abate  a  dam  that  flows  upon  his  mill,  334. 

owner  of  ancient  windows  may  abate  what  darkens  them,  583. 

in  what  cases  owner  must  wait  till  actually  injured,  583,  584. 

within  what  time  the  right  must  be  exercised,  575. 

when  not  to  be  exercised,  until  after  notice  given,  586,  590. 

notice  to  one  tenant  binds  his  successor,  590. 

how  far  a  dwelling-house  may  be  abated  when  a  nuisance,  585, 

586,  589. 
if  exercised,  is  no  bar  to  an  action  for  prior  damages,  590. 
in  what  cases  equity  decrees  it,  577,  578. 
statutory  provisions  for  abating  nuisances,  581. 
50* 
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ACCIDENT, 

person  causing  it  not  responsible  for,  when,  288. 
ACCRETION   OF   SOIL, 

to  whom  it  belongs,  319. 
ACQUIESCENCE, 

essential  to  prescription,  86,  111. 

must  be  by  owner  capable  of  resisting,  and  with  knowledge,  86, 
111-116. 

negatived  by  resistance  or  denial  of  right,  112,  113. 

in  natural  changes  of  a  stream,  effect  of  upon  rights,  318. 
ACTION  AT  LAW, 

for  disturbance  of  easements,  8,  224,  570. 

lies  for  a  violation  of  right,  without  actual  damage,  219,  229,  569. 

any  one  in  possession  may  bring  such  action,  570. 

tenant  at  will  may  sue  for  disturbance  of  a  right,  570. 

Case,  not  Trespass,  the  form  to  be  adopted,  303,  570. 

Ejectment  does  not  lie  to  try  title  to  easements,  571. 

Real  and  other  actions  will  lie,  though  an  easement  exist,158,159, 571. 

action  for  disturbance  of  water  rights,  local,  570. 

judgment  between  servient  and  a  stranger  does  not  affect  a  right 
of  easement,  8. 

action  Ues  for  disturbing  or  flowing  back  water,  219,  224,  239,  260. 

how  far  actual  damage  by  one  mill  to  another  necessary  to  sustain 
an  action,  261,  262. 

action  lies  for  disturbing  support  of  soil  or  house,  436,  441,  446, 
447,  45S. 

when  an  action  lies  for  disturbance  of  light,  497. 

action  lies  for  continuing  as  for  creating  nuisance,  571. 

rule  the  same,  though  erected  on  a  stranger's  land,  573. 

against  lessor,  after  demise  to  a  tenant,  573. 

against  grantor  with  warranty,  573. 

assignee  of  estate  after  easgment  destroyed,  not  liable,  572. 

when  notice  to  abate  prior  to  an  action  is  necessary,  572. 

when  reversioner  may  sue  for  a  nuisance,  570. 
of  trespass  lies  for  disturbing  a  pew,  515. 
right  of,  for  nuisance,  not  affected  by  abating  the  nuisance,  590. 
ACT   OF   GOD, 

effect  on  easements,  109,  534,  535,  549,  587. 
ACTUS, 

a  servitude  by  civil  law,  161. 
ADITUS, 

a  rural  servitude  by  the  civil  law,  11,  161. 
AD   QUOD  DAMNUM, 

writ  of,  when  applied,  347,  350-352. 
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ADVERSE  USEE, 

what  is  such,  86,  88,  89.     (See  UsEK.) 

essential  to  gaining  prescriptive  rights,  86,  95. 

user  of  another's  premises  unexplained  presumed  adverse,  90, 91,  95. 

enough,  if  it  invades  the  owner's  rights,  90,  91. 

may  be  in  the  case  of  unenclosed  lands,  92. 

being  such  against  tenant,  &c.,  does.not  affect  reversioner,  1 14  - 1 16, 

tenancy  begun  after  user  begun,  does  not  change  it,  115. 

does  not  operate,  if  tenant  have  only  a  determinable  fee,  16. 

must  be  had  with  intent  adverse  to  the  owner,  95. 

user  by  one  joint  owner  of  a  stream  not  adverse  to  the  other,  222. 

may  be  as  to  user  of  an  excess  beyond  a  rightful  one,  94.' 

never  presumed  in  case  of  grant,  94. 

not  necessary,  in  order  to  be  so,  that  it  cause  actual  injury,  90. 
AFFIRMATIVE   SERVITUDES   AND  EASEMENTS,  11,  12. 

what  are,  12,  14. 
AGREEMENT, 

may  create  an  easement,  22. 
AGRICULTURAL  PURPOSES,  WAY  FOR, 

what  is,  187. 
AIR,  EASEMENT  OF.     (See  Light,  &c.) 
ALLUVION, 

rights  of  parties  to,  319. 
ALTERATION, 

in  user,  &c.  (See  Change.) 

ANCIENT  MILLS, 

rights  of  water  belonging  to,  249,  252,  309. 

limited  to  what  is  actually  occupied,  249,  263. 

if  injured  by  a  reasonable  use  of  new,  no  remedy,  250,  261. 

when  necessary  to  describe  as,  in  pleading,  and  when  not,  309. 
APPARENT  AND  NON-APPARENT   SERVITUDES, 

what  are,  13. 

effect  upon  easements  passing  on  dividing  heritages,  54,  57,  528. 
APPENDANT  AND   APPURTENANT, 

defined,  22,  23. 

what  rights  are,  22,  23,  24,  161. 

none  except  such  as  are  used  with  land,  9,  23,  37. 

apply  only  to  existing  easements,  9,  36,  38,  39,  526. 
APPORTIONMENT  OF  EASEMENT  OF  COMMON, 

when  made,  512. 
APPROPRIATION  OF  WATER,     ' 

as  affecting  rights  to  the  same,  248,  249,  250,  251,  336. 

what  amounts  td,  for  miU  purposes,  251,  336. 

limited  to  actual  occupation,  all  surplus  open  to  others,  249,  252, 
255,  263,  336,  337. 
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APPROPRIATION   OF   WATEB,,— (Continued.) 

priority  of,  relates  to  quantum  of  water  in  the  stream,notthe  faU,  264. 

it  is  only  by  act  and  intention,  intention  alone  insufficient,  338. 

as  applied  under  statute  of  Massachusetts  to  mills,  336  -  338. 

how  far  the  property  of  one .  can  be  appropriated  to  another  by 
legislation,  328. 
APPURTENANCES, 

in  a  grant  create  no  new  easement,  39. 

pass  with  principal  estate,  though  not  named,  25,  26,  39,  506. 

run  with  principal  estate  and  its  parts,  23,  26,  58,  59. 

"ways  used,"  if  granted  with  an  estate,  made  appurtenant,  39,  40. 

easements  created  by  dividing  heritages  are  appurtenant,  45,  47, 
55,  528. 

land  not  appurtenant  to  land,  61. 

one  easement  when  apurtenant  to  another,  24. 
APPURTENANT  EASEMENTS, 

not  to  be  granted  alone,  8,  161. 

when  a  way  becomes  appurtenant,  161,  526. 

when  ways  partly  appurtenant  and  partly  in  gross,  9. 

none  appurtenant  where  one  person  owns  both  tenements,  39. 

what  may  pass  as,  though  not  technically  such,  51,  525,  528. 

ways  of  necessity,  how  far  appurtenant,  165. 

artificial  channel  for  discharge  of  water  appurtensmt  to  a  miU,  308. 

on  dividing  heritage,  an  aqueduct  becomes  appurtenant  to  the  prin- 
cipal estate,  313,  527. 

distinction  as  to  appurtenancy  between  natural  and  artificial  ease- 
ments, 313,  527. 

appurtenant  easements  pass  with  the  principal  estate  and  its  parts, 
25,  26,  31,  36,  51,  58,  59,  506. 
AQUA  CURRIT,  &o., 

application  of  the  maxim,  214. 
AQUJE  BUCENDM, 

servitude  of,  by  the  civU  law,  423. 
AQJJM  HAURIENDJE, 

servitude  of,  by  the  civil  law,  423. 
AQUA   HAUSTUS, 

a  Scotch  servitude,  425. 
AQUEDUCT, 

aqumductus  a  rural  affirmative  servitude  by  the  civil  law,  11,  423. 
when  a  personal  right,  424. 
right  of  by  Scotch  law,  425. 

right  of  at  common  law,  an  incorporeal  hereditament,  303. 

acquired  by  prescriptive  use  and  enjoyment,  305. 

difference  between,  where  supply  is  natural  and  artificial,  294  -  305. 
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AQUEDUCT,  —  (  Continued.) 

one  may  have  an  easement  in  an  easement  of  aqueduct,  306. 

right  to,  passes  with  the  estate  for  which  used,  39,  313. 

rights  to,  pass  on  dividing  heritages,  57,  313. 

how  far  its  direction  may  be  changed  by  parol,  316. 
ARTIFICIAL  WATERCOURSES.    (See  Watbkcotjkse.) 
ASSIGNEE, 

as  tenant,  bound  by  notice  to  former  tenant,  590. 
ASSIGNMENT, 

of  estate,  passes  its  easements,  25,  26,  31,  36,  51,  58,  59,  506. 
AVULSION, . 

rights  of  parties  to  land  affected  by,  318,  319. 

within  what  time  after  the  act  a  party  may  reclaim  his  land,  319 
and  note. 


B. 

BANKS  OF  RIVERS  AND  STREAMS, 

how  bounded  as  to  ownership,  400,  401. 

how  far  public  may  use  them,  401  -403,  426,  427. 
BARGAIN  AND  SALE, 

not  sufficient  in  Maryland  to  create  an  easement,  22. 
BATHING, 

easement  of,  in  another's  water  or  the  sea,  409. 

may  be  gained  by  prescription  or  custom,  409. 
not  a  natural  right,  if  necessary  to  cross  other's  land,  to  enjoy 
.  it,  409. 

right  extinguished  by  erecting  dwellings  near  the  place,  409. 
BODIES  CORPORATE, 

may  prescribe  for  easements,  82,  125. 
BOGGY  PLACES, 

water  collected  in,  by  what  rules  governed,  359. 
BONUM  VACANS, 

how  far  water  is,  213,  218. 
BOUNDING  LAND  BY  A  WAY, 

or  contemplated  way,  effect  of,  170,  172,  173. 
BRIDGES, 

in  highways,  who  to  support  them,  197. 

a  bridge  regarded  as  a  way,  184. 
BROOK, 

what  constitutes  one,  209. 
BUILDINGS.    {See  Support  or  Houses  and  Party  Waxls.) 
BURIAL, 

right  of,  an  easement,  515. 
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c. 

CAKE,  AMOUNT  OF, 

in  use  of  easement  of  water,  sic  utere,  &c.,  217,  250,  380. 

in  digging  in  soil,  taking  down  buildings,  &c.,  436,  439,  442,  444, 

445,  448,  453,  476,  477. 
in  repairing  party  walls,  457. 
to  be  used  in  abating  nuisance,  582. 
CARRIAGE  WAY, 

implied  in  grant  of  tillage  land,  1 74. 
a  way  of  necessity,  not  always  a  carriage  way,  1 74. 
what  embraced  under  right  of,  160,  187. 
how  far  it  is  a  "  drift  way,"  160,  186. 
CASE,  ACTION  OF, 

not  trespass,  lies  for  disturbing  easements,  570. 
CAUSA  PROP  IN  QUA, 

non  remota  speciatur,  290. 
CHANCERY, 

remedy  in,  for  injury  to  easements.    (See  Equity.) 
CHANGE, 

in  user  of  water,  effect  of  on  the  right,  103-107. 

in  user  of  easements  generally,  effect  of,  107. 

how  far  owner  of  land  may  change  a  stream  within  his  premises, 

287,  314,  315. 
effect  of  change  of  a  stream  by  natural  causes,  287,  318. 
CHARACTER  OF  A  WAY, 

when  determined  by  user  and  when  not,  72,  73. 
CIVIL  LAW,     , 

•servitudes  under,  what  are  some,  11,  13,  422,  425,  454,  566. 
CLAIM  OF  RIGHT, 

without  actual  user,  will  not  gain  an  easement,  86,  95. 
CLAM  NEC,  NEC  PRECARIO, 

applied  to  gaining  easements,  84,  111  -  113. 
CLANDESTINE   USER 

and  enjoyment  will  not  gain  an  easement,  112. 
CLEARING  CHANNEL, 

a  right  incident  to  mills,  &c.,  283,  303,  304,  308. 
CLOTHES-LINE, 

right  to  support,  an  easement,  510. 
COALS, 

right  to  take,  good  by  prescription,  but  not  an  entire  vein,  83. 
CODE  CIVIL  OF  LOUISIANA, 

servitudes  under,  13,  117,  426,  427,  431. 
CODE  NAPOLEON, 

servitudes  under,  12,  13,  393,  425,  ^67-472,  485. 
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COMMON,  EASEMENT  OF, 

what  it  is,  3,  511. 

when  apportioned,  512. 

when  suspended  or  extinguished,  512,  513. 
COMMON,  TENANT  IN, 

cannot  create  easements  against  the  others,  30. 
CONDITIONAL  ESTATE, 

when  not  suificient  to  sustain  a  prescription,  116,  518-522. 
CONFUSION, 

loss  of  easement  by,  in  French  and  civil  law,  517. 

what  answers  to  it  in  the  common  laW,  517. 
'  CONSTITUTIONALITY 

of  the  mill  laws  considered,  322  -  328. 
CONTENTIOUS  USER 

and  enjoyment  will  not  gain  an  easement,  113. 
CONTINUANCE 

of  a  nuisance,  action  lies  for,  571,  573. 
CONTINUOUS  EASEMENTS, 

what  are,  13,  426. 

difference  between  ways  and  drains  in  this  respect,  101,  426. 
CONTINUOUS  USEE  AND  ENJOYMENT, 

to  gain  an  easement,  100. 

what  is,  depends  on  nature  of  the  thing  used,  101. 

ceases  if  interrupted,  101,  102. 

may  be  suspended,  though  not  interrupted,  102,  103,  106. 

how  far  change  in  use  breaks  the  continuity,  105,  107i 

what  acts  break  continuity  of  enjoyment,  109. 

if  broken,  its  eifect  upon  prescription,  109. 
■  effect  of  death  or  alienation  of  owner  of  an  estate,  108,  109,  115. 

user  by  successive  occupants,  when  and  when  not  an  interrup- 
tion, 108,  109. 

effect  of  union  of  the  two  estates  in  one,  109,  115. 

effect  of  servient  estate  being  in  minors,  110. 

how  far  continuous  flowing  measures  the  extent  of  the  right,  106. 
CONVENTIONAL  EASEMENTS,  15. 
CONVEYANCE  OF  AN  ESTATE, 

carries  easements  used  and  apparent  at  the  time,  48  -  58,  523  -  531. 

does  not  interrupt  acquiring  an  easement  by  grantee,  108. 

if  user  ceases  before,  grantee  loses  benefit  of  it,  109. 
CULINARY  USE   OF  WATER, 

an  easement,  242. 

when  a  precedent  right,  222,  223. 
CURIA  CLAUDENDA, 

writ  of,  at  common  law,  514. 
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CUSTOM, 

an  easement  by,  for  local  inhabitants  alone,  3,  6^  73,  74,  127,  407. 

the  common  law  of  a  particular  place,  76. 

confined  to  incorporeal  hereditaments,  74. 

does  not  extend  to  profits  a  prendre,  6,  75,  79,  407,  408. 

rights  by,  distinguished  from  those  by  prescription,  6,  73,  74,  76, 

82,  408. 
origin  of  such  claim  need  not  be  shown,  74,  76. 
does  not  imply  a  grant  or  grantees,  74,  127. 
who  may  claim  under  it,  6,  78,  127. 
what  may  be  enjoyed  under  it,  6,  76,  79,  407. 
what  may  not  be  claimed  under  it,  75,  79,  408. 
to  be  good  must  be  reasonable,  75,  76,  77,  78,  79. 
once  gained  for  local  residents,  cannot  be  released,  76,  77. 
how  far  coincident  in  efi'ect  with  prescription,  79,  81,  408,  409. 
cannot  be  claimed  by  the  public,  77,  404. 
how  far  applicable  to  a  public  landing-place,  79,  404. 
may  be  good  for  bathing  in  streams  or  the  sea,  409". 
rights  by,  in  the  use  of  water,  407-409. 

D. 

DAM.  {See  Mill-Dam.) 

DAMAGE, 

when  not  necessary  to  sustain  an  action,  229,  569. 

when  it  must  be  appreciable  to  sustain  an  action,  261,  262. 

by  flowing  lands,  claims  for  released  by  parol,  332. 

such  release  does  not  bind  successors,  332.  , 

when  owner  of  property  injured  need  not  wait  till  actual  damage 
done  before  suit,  477. 
DAM  HEAD,: 

servitude  of,  in  Scotland,  425. 
DAMNUM  ABSQUE  INJURIA, 

in  what  cases  the  doctrine  applies,  232,  270. 
DEATH  OP  A  PARTY, 

its  effect  upon  gaining  an  easement,  108,  109. 

suspends  it  if  followed  by  minor  heirs,  108,  110,  117,  121. 
DEDICATION, 

1.  who  may  take  by  it,  and  how,  128. 

apphes  only  to  public  uses,  never  to  private,  128,  129,  162. 

respects  the  possession  of,  not  the  title  to,  land,  155. 

is  always  a  gift,  132. 

may  be  without  deed,  by  acts  in  pais,  132,  139,  154. 

may  be  to  a  corporation  not  yet  existing,  128,  139. 
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DEDICATION,  —  {Continued.) 

does  not  require  a  specific  grantee  in  esse,  128. 
made  to  the  public  may  be  vaKd,  128,  129. 

2.  applies  to  ways,  and'all  public  easements,  129,  132,  137,  154. 
effect  in  case  of  ways,  like  tbat  of  prescription,  129,  130. 

to  be  effectual  requires  an  acceptance,  132,  153. 
a  modem  doctrine  in  this  country,  131,  132. 
how  far  adopted  in  this  country,  131,  132. 

3.  requisites  of;  an  owner  capable  to  grant  a  fee,  132. 

owner  must  intend  to  dedicate,  133,  135,  136,  140,  150,  151,  152. 

intent  must  be  shown  by  unequivocal  acts,  134,  140,  153. 

title  by,  is  gained  by  owner  being  estopped  in  pais,  139. 

owner  does  not  part  with  the  fee,  137,  155. 

owner  may  use  the  land,  consistent  with  public  use,  137. 

may  be  for  special  purposes,  must  be  for  the  whole  public,  135, 136. 

might  be  to  sacred  uses  by  the  civil  law,  136. 

may  be  to  pious  uses  at  common  law,  137,  154. 

how  the  thing  dedicated  is  to  be  used,  depends  on  the  purposes  for 

which  made,  136,  146. 
distinction  between  this  and  prescription,  128. 

4.  what  is  evidence  of  dedication ;  if  use  alone,  must  be  twenty  years, 

139. 
no  length  of  enjoyment  necessary,  if  actually  made,   138,  139, 

141,  154. 
use  by  the  public  does  not  create,  against  owner's  intent,  133,  134, 

136,  150,  151. 
leaving  land  open  by  side  of  highway,  not  a  dedication,  134,  135, 

152. 
sufficient  of  public  square,  if  public  have  used  it  as  such,  153. 
sufficient  if  a  part  of  public  only  are  actually  benefited  by  it,  138. 
husband  and  wife  may  dedicate  wife's  land,  132. 
what  is  evidence  of  acceptance  by  the  public,  140,  142,  148,  153. 
acceptance  may  be  of  part  of  what  is  offered,  140. 
restrictions  as  to  accepting  dedicated  ways,  141,  142,  148,  149. 
restrictions  as  to  ways  do  not  extend  to  other  easements,  150. 

5.  ways  dedicated  and  accepted  are  highways,  145. 
owner  liable  if  he  obstruct  such  way,  155. 

how  far  towns,  &c.,  liable  for  defects  in  such  ways,  155. 

of  private  rights  of  owners  of  lots,  in  dedicated  ways,  138. 

owners  of  lots  on  public  streets  have  no  private  rights  in,  138. 

dedication  once  made  cannot  be  revoked,  139,  140. 

case  of  squares  in  cities  laid  out  for  public  use,  137,  141  - 143, 

145,  146. 
case  of  quays,  —  these  carry  alluvion  also,  137,  153. 
51 
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DEDICATION,  —  (Continued.) 

sale  of  lots  on  streets  and  squares  necessary  to  complete  a  dedica- 
tion, 147. 

same  effect  produced  by  building  around  them,  146,  153,  154. 

extent  of  dedication  in  connection  with  such  lots,  147. 

effect  if  purposes  of  dedication  fail  or  cease,  145,  154. 

who  to  have  charge  of  dedicated  squares,  &c.,  156. 

there  may  be  prescriptions  against  dedications,  157. 

case  of  dedication  of  spring  of  water,  137. 

private  rights  acquired  by  acts  like  those  of  dedication,  141,  142, 
287. 
DEED  LOST, 

presumed  from  long  enjoyment  of  an  easement,  66,  79. 

such  presumption  may  be  rebutted  by  evidence,  67-69. 

when  such  presumption  deemed  conclusive,  70,  71. 

after  how  long  enjoyment  such  presumption  arises,  66,  72. 
DEROGATING 

from  one's  grant  not  admitted,  50,  436,  494. 

what  is  not,  as  to  lights,  499. 
DESCENT 

of  dominant  estate  does  not  interrupt  prescription,  108,  109. 

of  servient,  suspends  it  if  to  a  minor  heir,  108,  110,  117,  121. 
"DESTINATION  DU  PERE  DE  FAMILLE," 

defined,  16,  17,53. 

its  effect  upon  easements  in  parts  of  estate  wh«n  severed,  16,  43, 
53. 
DETERMINABLE  FEE 

in  servient  estate  defeated,  defeats  easement  gained,  116,  518,  522. 
DISCONTINUOUS  EASEMENTS, 

what  are,  13,  426. 
DISCHARGE  OP  WATER, 

right  of,  by  mills,  226,  265. 

by  land-owners,  224-226,  305. 

{See  Natural  Easements.) 

from  roofs,  by  eaves'  drip,  305,  390  -  392,  423. 
(See  Eaves'  Drip.) 

from  one  mine  into  another,  371. 

(See  Mines.) 
DISPOSITION  OF  ESTATES, 

effect  on  easements.     (See  Dividing  Heritage.) 
DISTURBANCE  OF  EASEMENTS. 

(See  Nuisance,  and  Remedy,  &c.) 
DITCH, 

what  constitutes  one  in  law,  208. 
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DIVERSION  OP  WATER, 

when  ground  of  action,  219,  229,  240,  256,  266,  364. 

when  not  actionable,  220-223,  230,  237,  240. 

may  not  be, made  except  for  domestic  uses  and  irrigation,  228, 240, 
256,  266,  267. 

may  never  be  made  by  one  mill  to  the  injury  of  another,  unless  by 
prescription,  241,  256,  266,  267. 

same  rule  applies  to  owner  of  one  bank  as  of  both,  231. 

same  rule  as  to  effect  on  mills,  applies  to  public  and  private 
streams,  273. 

same  rule  applies  to  remote  branches  as  to  the  main  stream,  275. 

every  diversion,  prima  facie,  actionable,  230. 

how  far  mill-owner  may  divert  the  increase  he  has  made  in  the 
stream,  274,  285. 

right  to  divert  gained  by  prescription,  220,  230  -  241. 

how  far  the  rule  applies  to  underground  waters,  364,  370,  372,  384. 
DIVIDING  HERITAGES, 

effect  in  creating  easements,  16,  17,  32,  33,  43,  48,  61. 

carries  benefits  and  burdens  with  the  several  parts,  44, 48, 49, 57,  58. 

rule  as  to  easements  passing  with  parts  of  estates,  32,  55-57,  59, 
61. 

how  far  limited  to  what  is  necessary,  47,  51,  52  -  55,  56. 

how  far  depends  on  being  continuous  and  apparent,  44,  46,  54. 

effect  of  partition  of  estate  as  to  passing  easements,  32,  55,  57. 

difference  in  effect  upon  part  being  granted  or  reserved,  55. 

rule  as  to,  in  Louisiana,  60. 

effect  upon  existing  drain,  support,  &c.,  32,  44. 

"  destination  dupere  defamille,"  how  applied,  16,  43,  53,  60. 

rule  applied  to  support  of  two  houses  by  each  other,  44,  50. 

what  pass  on  dividing  estates  may  be  shown  by  parol  as  to  the 
state  of  the  premises,  not  what  the  parties  intended,  44,  45. 

divisibility  of  easements,  24. 
DOMINANT  ESTATE, 

what  it  is,  3,  8. 

effect  of  its  division  on  appurtenant  easements,  26,  27. 
DOMO  REPARANDA, 

writ  of,  when  it  lies,  483,  488.  • 

DRAIN,  PRIVATE, 

easement  of,  when  it  passes  by  implication,  32,  44,  49,  51,  53,  54  - 
56,  525. 

when  gained,  is  not  lost  by  creating  a  public  one,  535. 

prescription  interrupted  by  change  of  use,  104. 

granted  for  one  purpose  not  to  be  used  for  another,  42. 

effect  if  drain  reserved  is  out  of  repair,  54. 


604  INDEX. 

DRAWING  WATEK, 

for  domestic  use,  easement  of,  242. 
DEIFT-WAY, 

how  far  included  in  carriage-way,  186,  187. 

one  of  the  classes  of  ways  known  to  the  law,  160. 
DROIT  DE  GOUTTIERE, 

servitude  of,  390. 

(See  Eaves'  Deip.) 


E. 
EASEMENTS, 

1.  Defined,  2,  3,  4,  8. 

essential  qualities  of,  3. 

answer  to  servitudes  of  the  civil  law,  4,  7. 

how  distinguished  in  use  as  a  term,  from  servitudes,  5. 

when  used  as  distinct  from  "  profits  a  prendre,"  3. 

imply  an  interest  in  lands  created  by  grant,  5,  6,  10,  18,  32,  161, 

162. 
distinct  from  licenses,  5,  18. 
are  incorporeal  hereditaments,  for  life,  years,  or  in  fee,  5,  10. 

2.  Created  by  Grant, 

to  create  by  direct  grant,  requires  a  deed,  6,  18,  28.  . 

when  created  by  implied  grant,  30  -  36.  t^'-'^    ^.y^n--vx,  d  a^  /tunu^  HC) 
do  not  affect  the  general  seizin  and  property  in  lands,  8,  10, 158. 
not  affected  by  conveyance  of  the  servient  estate,  6. 
imply  two  estates,  dominant  and  servient,  8,  206. 
none  can  create  but  owner  of  inheritance,  who  is  not  under  dis- 
ability, 28,  114. 
to  create,  requires  assent  of  the  owners  of  both  estates,  28. 
to  create,  grantor  must  have  entire  interest  in  the  land,  29. 
may  be  created  by  reservation  as  well  as  grant,  20,  28. 
cannot  be  created  by  grant  by  one  tenant  in  common,  29,  30. 
when  created  by  estoppel,  20,  48,  61,  62,  170  -  173,  318,  319. 
{See  Estoppel.) 

3.  May  be  created  by  Prescription.    {See  Prescription.) 

may  exist  by  custom.     (See  Custom.) 

those  gained  by  prescription  distinguished  from  custom,  6,  81,  128, 
129. 

4.  Classes  op,  by  Civil  Law,  &c.,  11-13,422-428. 

different  classes,  by  the  common  law,  8  -  14,  17. 
easements  in  gross,  8,  9,  26,  161. 

{See  In  Gross.) 
right  of  profil  a  prendre  in  gross,  an  estate,  9,  80. 
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EASEMENTS,  —  (^Continued.) 

what  are  continuous  or  discontinuous  easements,  13. 
what  are  affirmative  and  negative,  5,  12,  14,  17. 
what  are  natural,  15,  225,  230,  304,  307,  355  -  357. 

(See  Natukal  Easements.) 
what  are  appurtenant,  22,  23,  38,  39,  161. 

(See  Appurtenant.) 
what  easements  appurtenant  to  others,  24,  25. 
only  existing  easements  are  appurtenant,  39. 
such  pass  with  the  principal  estate,  whether  named  or  not,  25, 

26,  31,  36,  51. 
how  far  run  with  several  parts  of  dominant  estate,  22,  26,  36, 

38,  58,  182. 
appurtenant  cannot  be  changed  into  those  in  gross,  8,  26, 

161. 
easements  indivisible,  not  grautable  in  part,  24. 
may  be  limited  as  to  times  of  enjoyment,  29. 
if  granted  for  one  purpose,  not  to  be  used  for  another,  42. 
what  pass  by  implication,  with  an  estate,  30  -  36,  51,  52. 
effect  of  dividing  a  heritage  in  creating  easements,  16,  43-46, 

49,  54,  61. 
whether  created  depends  on  condition  of  estate  and  nature  of 

easement,  48,  52.  ^ 

to  pass  with  a  heritage,  must  be  apparent  and  continuous,  16, 

43-45,48,  54. 
may  be  gained  partly  by  grant  and  partly  by  prescription,  20. 
there  may  be  a  trust  as  to  an  easement  in  lands,  513. 
5.  Created  by  User. 

(See  User.) 
may  be  gained  in  what  is  itself  an  easement,  96. 
user  necessary  to  gain  a  prescription,  65,  84,  86,  111,  113,  118. 
what  length  of  time  necessary,  84,  85. 
what  is  an  adverse  user,  86  -  96,  110. 
what  isexclusive  user,  96  -  100. 
what  is  continuous  and  uninterrupted  user,  100  -  110. 
how  affected  by  change  in  mode  of  user,  104  -  107,  279,  280,  283, 

284. 
how  affected  by  change  of  ownership  of  estates,  108,  109,  116  - 

118. 
what  sufficient  knowledge  and  acquiescence,  111-113,  367. 
no  user  avails  against  reversioner  and  one  under  disability,  113  7- 

118. 
effect  of  minority  of  heir  of  servient  estate,  114,  118,  121,  122. 
user  must  be  of  what  could  be  granted,  118-121. 
51* 
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EASEMENTS,  —  (  Continued.) 

effect  of  user  by  tenant  for  life  as  to  reversioner,  115. 

how  far  user  conclusive  evidence  of  grant,  122,  123. 

user  of  water  in  substantially  same  manner,  sufficient,  279,  280. 

6.  Op  Water.  [See  Water,  Mills,  &c. 

must  be  of  what  one  can  grant  to  another,  227,  275,  279,  308,309. 
of  what  use  of  water  one  may  have  an  easement,  227,  240,  242, 

276,  280-282,  288. 
of  use  of  whole  stream,  281.  . 

watering  cattle,  and  domestic  use  of  water,  240,  242. 
of  flowing  land,  276,  281. 

of  penning  back  and  diverting  water,  230  -  241,  276,  281. 
of  fouling  water,  281,  288,  305. 
of  prior  use  of  water  owned  in  common,  279. 
of  clogging  streams  by  rubbish,  &c.,  227,  282. 
of  deepening  channel  to  increase  fall,  282. 
of  clearing  stream,  &o.,  in  another's  land,  283,  303,  304,  308. 
of  repairing  bank  of  stream  in  another's  land,  283. 
for  miU  purposes  does  not  affect  right  of  irrigation,  280. 
of  obstructing  water  of  a  stream,  227. 
in  artificial  watercourses  and  waters,  305,  306. 
in  natural  flow  of  stream  by  Mass.  Stat.  1840,  307. 
of  bathing  in  another's  waters,  409. 

7.  Op  Wat.  {See  Way,  Right  op,  159,  160.) 

what  is  implied  by  a  "  way,"  188. 

what  owner  may  do  to  it,  to  repair,  &c.,  190,  191,  199,  200. 

by  necessity,  what  and  how  long  continues,  160,  163-165. 

by  grant,  user  defined  by  terms  of  grant,  72. 

how  far  defined  by  purposes  intended,  6,  32,  33,  169,  174-176. 

by  prescription,  extent  and  character  of,  fixed  by  user,  72,  73. 

applies  to  a  way  in  one  line,  107. 

may  be  gained  by  bodies  corporate  and  persons,  125,  127,  129. 

of  light  and  ak,  489  -  509. 

{See  Light  and  Air.) 
of  party  walls,  453-474. 

{See  Party  Walls.) 
of  support  of  soil,  428  -  448. 

{See  Support,  &c.) 
of  support  of  houses,  449  -  453.) 

{See  Support,  &c.) 
of  subjacent  support,  474  -  479. 

{See  Subjacent  Right,  &c.) 
of  supports  of  parts  of  a  house,  480  -  488. 

{See  Support,  &c.) 
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EASEMENTS,  —  (Continued.) 
8.  Easbmbnts  Lost  or  Extinguished. 

by  unity  of  title  and  possession  of  both  estates,  310,  517  -  522. 

unity  of  possession  only  suspends,  517. 

by  failure  of  conditional  or  determinable  fee  in  servient  estate, 
116,  519,  520. 

by  release,  cannot  be  by  parol,  516,  537. 

by  acts  of  the  owner,  what  acts  will  be,  522,  532,  537-542. 

not  lost  by  merely  abusing  the  right,  537. 

by  destroying  that  to  or  over  which  it  is  to  be  used,  532. 

effect  of  such  destruction  by  act  of  God,  535. 

by  substantial  change  in  property,  increasing  the  burden,  537,  538. 

what  changes  would  or  would  not  do  this,  284  -  286,  538. 

servient  may  stop  entire  to  prevent  use  of  excess  of  right,  539,  540. 

effect  on  easement  of  destroying  party  wall,  535. 

partial  extinguishment  by  partially  destroying  the  means  of  enjoy- 
ing, 522. 

if  created  for  special  purpose,  ceases  with  that,  535. 
(See  Abandonment.) 

by  abandonment,  what  amounts  to,  542,  550. 

parol  exchange  not  an  abandonment,  544,  545. 

how  far  non-user  abandons  an  easement,  545,  547. 

act  must  be  done  with  that  intent,  or  must  mislead  others,  545, 
547,  548. 

when  it  takes  effect  in  defeating  easements,  548. 

how  far  it  applies  to  natural  easements,  548,  550. 

acts  of,  may  be  done  on  the  dominant  estate,  550. 

remedy  for  loss  and  repairs  of 

{See  Remedy.) 
9.  When  Easements  will  kevivb,  56,  524,  530,  531. 

after  union  of  estates  if  title  to  one  fail,  518,  520. 

if  lost  during  tenancy,  revives  as  to  reversioner,  520,  521. 

if  natural,  revives  when  the  two  estates  are  divided,  522,  523. 

if  necessary  to  one,  revives  when  estates  are  separated,  524. 

what  condition  of  estates  revive  easements  on  separation,  56,  524- 
531. 

What  easements  will  revive.     Apparent  and  continuous,   524, 
527-529. 

light,  drain,  eaves'  drip,  water,  and  way,  when  included,  525,  528. 

how  far  easements  must  be  necessary,  in  order  to  revive,  36,  54, 
529. 

unless  necessary,  not  properly  appurtenant,  526. 

effect  in  reviving  the  same  by  grant,  whether  of  dominant  or  servi- 
ent, 526. 
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EASEMENTS,  —  (Continued.) 

right  of  common  does  not  revive,  527. 

rule  of  civil  law  as  to  reviving,  527. 
10.  Miscellaneous  Easements. 

of  burial  rights,  515. 

of  common,  511,  513. 

of  depositing  bales  of  goods  on  ways,  510. 

of  digging  ore,  &c.,  510,  513. 

of  drying  clothes,  510. 

offences,  514, 

of  herbage  and  pasture,  511. 

of  holding  town-meetings  in  parish  meeting-house,  513. 

of  laying  gas-pipe,  &c.,  514. 

of  pew  rights  in  churches,  515. 

of  piling  logs  on  another's  land,  509. 

of  taking  sea-weed,  510. 

of  throwing  rubbish  in  streams,  611. 

of  turning  a  plough  on  another's  land,  510. 

of  wharf  and  wharfage,  510. 
EAVES'  DRIP, 

servitude  at  civil  and  common  law,  206,  391,  423. 

in  what  it  consists,  and  how  to  be  used,  390,  391,  394. 

right  in  one  form,  not  to  be  used  in  another,  392,  393. 

owner  may  change  the  height  of  his  house,  392. 

right  of,  may  be  gained  by  prescription,  305. 

land-owner  may  not  claim  a  right  to  the  drip,  392. 

right  of,  pEisses  with  the  house,  50. 

not  lost  by  destruction  of  the  house,  if  rebuilt,  393. 

right  revives  by  conveying  one  of  two  estates,  392,  625. 

rule  of  the  French  law  as  to  the  right,  393. 

executed  license  to  build  on  servient,  extinguishes  it,  394. 
EJECTMENT, 

will  not  lie  to  try  titles  to  easements,  571. 
EMINENT  DOMAIN, 

how  far  applicable  to  mill  laws,  325  n. 

how  far  to  private  roads  and  the  like,  327. 
ENJOYMENT. 

(See  Usee.) 
EQUITY, 

remedies  by,  for  disturbance  of  easements,  575-581. 
how  far  extends  to  cases  of  public  nuisance,  577. 
may  go  further  than  the  law  in  protecting  private  rights,  287 

will  enforce  an  executed  license,  63,  315-318. 
(See  Remedy,  &c.) 
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ESTOPPEL, 

how  far  easements  are  gained  by,  20,  62. 

if  granted  by  deed,  grantor  estopped  to  deny  they  exist,  62. 

Equity  applies  the  doctrine  by  injunction,  in  what  cases,  63,  315  - 

318. 
owner  of  stream  estopped  to  change  it  after  twenty  years'  use  by 

others,  287,  316. 
may  not  restore  it  after  being  changed,  when  others  were  led  to 

expend  money,  287,  314-  316. 
long  acquiescence  in  natural  change  in  premises  may  estop  from 

restoring  them,  318,  319. 
when  a  right  of  way  passes  by,  if  referred  to  in  a  grant,  172. 
right  of  easement  may  pass  from  grantee  to  grantor  by  recitals  in 
the  grantor's  deed,  21,  22. 
EXCAVATION.    {See  Support  of  Land.) 
EXCHANGE   OP  LOCALITY, 

of  an  easement  of  aqueduct,  316. 

how  far  one  of  way  may  be  made  for  another,  200-204. 
EXCLUSIVE  USEE  AND  ENJOYMENT, 
what  is,  97,  98. 

essential  to  gaining  an  easement  by,  86,  96. 
may  be  concurrent  with  others  if  not  open  to  all,  97,  98. 
EXECUTED  LICENSE.     {See  License.) 
EXECUTOR  OK  TRUSTEE, 

in  selling  land,  may  create  a  way  over  his  own,  165. 
EXTINGUISHMENT  OF  EASEMENTS. 
{See  Easements.) 
what  is,  8. 
by  unity,  517-522. 

by  acts  of  the  owner,  in  what  cases,  522,  532,  537  -  542. 
by  abandonment,  what  is,  542,  550. 
how  far  non-user  may  operate  as,  545,  547. 


F. 

FEME   COVERT, 

prescription  does  not  run  against,  114. 

effect  if  she  marry  after  it  begins  to  run,  114. 

may  dedicate  lands,  her  husband  joining,  132. 

may  acquire  easement,  through  act  of  husband,  30. 

cannot  by  her  sole  grant  create  one,  28. 
FENCE, 

servitude  of  supporting,  514. 

how  one  owing  it  may  place  the  same  when  built,  514. 
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FILUM  AQUJE, 

what  it  is,  and  -where  it  is,  221,  319. 

ownership  of  opposite  banks  bounded  by,  221,  231,  400. 
FISHERMEN, 

may,  by  custom,  dry  nets  on  land,  &c.,  76. 
FISHERY,  RIGHTS  OF, 

what  are  public,  410. 

how  private  rights  to,  gained  in  public  waters,  400, 411,  412  -  414, 
421. 

easement  of,  applies  to  fishery  in  private  waters,  79,  410. 

right  of,  a  natural  incident  of  property  in  the  soil,  410,  411,  420. 

owner  of  soil  has  a  natural  exclusive  right  to  fish,  411. 

one  may  have  exclusive  right  independent  of  soil,  411,  414,  415, 
417,419. 

such  right  an  incorporeal  hereditament,  414. 

owner  of  land  may  sell  exclusive  right  to  fish,  415  -  417. 

right  must  be  used  subject  to  public  use  of  stream,  421. 

different  kinds  of  fishery  at  common  law,  417,  419. 

public  fishery  gives  no  right  to  land  on  private  soil,  410. 

right  to  take  fish  a  profit  a  prendre,  415. 

rights  of,  regulated  by  local  statutes,  420,  421. 
FLOOD, 

applied  to  mills,  rules  as  to  efiect  on,  259. 
FLOWING  LANDS, 

right  of,  an  easement  gained  by  adverse  user,  243. 

passes  with  grant  or  reservation  of  mill,  &c.,  35,  36,  40,  526. 

how  far  this  right  affected  by  the  state  of  the  dam,  40. 

when  adverse  or  not,  under  mill-laws,  93,  343. 

when  prescription  begins  to  run  under  these,  276,  343. 

as  to  flowing  into  the  stream  above  the  owner's  hne,  260,  265. 

how  far  responsible  for,  if  caused  by  ice  and  floods,  259,  265. 

one  may  not  flow  a  mill,  though  on  a  public  stream,  274. 

right  of,  how  measured  by  height  of  dam,  40,  105,  106,  259,  263. 

remedy  for,  by  complaint,  under  the  statute,  329  -  331. 

right  of,  given  by  statute,  322,  329. 

right  of,  gained  under  process  ad  quod  damnum,  347-352. 

of  abandoning  the  right,  and  what  efiect,  if  done  by  the  tenant,  as 
to  reversioner,  &c.,  339,  340. 
F LUMEN, 

a  servitude  by  the  civil  law,  206j  390-392,  403. 
•  (See  Eaves'  Drip.) 

FOULING  WATER, 

violates  natural  rights,  216,  224,  225,  297,  298,  300. 

where  a  right  of,  gained  by  prescription,  281,  305. 
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FOWLING, 

as  an  easement,  ^.profit  h prendre,  81. 
FREEHOLDS, 

different,  in  mines  and  in  surface,  474,  475. 

different  in  the  same  house,  480. 

right  of  not  affected  by  existence  of  an  easement,  8,  10,  195,  196. 

in  the  soil  of  highways  private  property,  196. 

one  may  have  a  freehold  estate  in  an  easement,  5,  6. 
FKESHETS, 

what  are,  and  how  far  one  liable  to  another  for  damage  by,  259, 
289,  290. 

how  far  dam  owner  liable,  if  caused  by  ice,  290. 


G. 

GAS-PIPES, 

a  right  to  lay,  an  easement,  513. 
GRANT, 

all  easements  acquired  by,  5,  18,  32. 

when  implied  as  to  easement,  19,  31  -  33. 

how  grant  of  easement  proved,  18,  19,  28,  33. 

may  be  in  form  of  agreement,  22. 

can  only  be  by  one  having  the  entire  interest  in  the  soil,  29. 

one  tenant  in  common  cannot  create  in  favor  of  a  stranger,  29,  30. 

but  may  reserve  one  to  himself,  21. 

one  may  not  derogate  from  his  own  grant,  50,  499. 

what  easements  pass  by  grant  of  the  principal  estate,  25,  26,  31, 

34-36,41,42,48,  523-531. 
grant  construed  by  condition  of  the  estate  when  made,  36,  47,  48, 

50,  528,  530. 
grant  limited  by  what  grantor  has -to  pass,  41. 
effect  of  granting  an  estate  "  with  ways,"  "  with  lights,''  &c.,  9,  33, 

39,  40. 
grant  carries  all  that  is  necessary  to  enjoy  it,  25,  31,  32,  36,  504. 
grant  of  "  mill,"  "  mill-privilege,''  &c.,  what  passes  by  it,  34  -  36, 

42,  308,  311.  , 

grant  of  a  mill-pond  to  be  raised,  how  measured,  41. 
when  grant  of  water  is  a  measure  of  power  or  for  special  use,  276. 
grant  of  one  of  two  owners  of  a  privilege  to  erect  a  dam,  carries 

the  whole  power,  279. 
difference  between  grant  of  soil,  and  a  right  to  do  something  on  it,10. 
grant  of  a  right  to  search  for  metals  does  not  carry  the  whole 

metals,  11. 
may  be  proved  by  user,  but  not  controlled  by,  if  otherwise  proved, 

28,  72,  73,  86. 
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GRANT,  —  (  Continued.) 

grant  may  create  easements  without  naming  them,  because  used 
with  the  estate,   16,  47,  49. 

what  easements  pass  by  grant  of  a  part  of  the  principal  estate,  26, 
58,  59,  183. 

how-  far  right  to  hght  implied  in  grant  of  a  house,  504,  505. 
GROSS, 

easements  in,  what  they  are,  3,  29,  79,  161. 

such  a  right  of  way  never  presumed  and  is  not  a  tenement,  3,  29, 
81. 

such  a  right  to  profit  a  prendre  is  an  estate,  9,  80. 

such  easements  are  merely  personal,  10,  29,  81,  161. 

are  not  the  subjects  of  alienation,  29,  161. 

such  as  are  appendant  cannot  be  changed  into  in  gross,  .26,  29, 161. 
GUTTER, 

right  of,  what  easement  is,  12,  208. 

when  it  passes  on  dividing  an  estate,  49. 


H. 

HAWKING, 

right  of,  an  easement,  81. 
HEAD  AND  FALL, 

of  a  mill-privilege  defined,  246. 
HEAD-RACE, 

in  a  water  power,  what,  246. 
HERITAGES, 

division  of  effect  on  easements.     (See  Dividing,  &c.) 
HIGHWAYS, 

proved  by  prescription  or  dedication,  126,  128-130. 

what  necessary,  to  prove  such  by  user,  130. 

public  have  only  an  easement  in,  125,  159,  196. 

freehold  of  the  soil  of  public  ways,  in  private  owner,  159,  196. 

located  over  existing  watercourse,   the   public  to  support  the 
bridge,  197. 

owner  of  soil  may  use  it  for  all  purposes  consistent  with  public 
•feasement,  125,  159,  196. 
HOUSES.    (See  Support  of  Houses,  &c.) 

L 

ICE, 

how  far  owner  of  pond  has  a  property  in,  275,  n. 

how  far  mill-owner  liable  for  injury  caused  by,  265,  290. 
IMMITENDI  TIONA  IN  PARIETEM,  &c., 

servitude  of,  454. 
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IMPLIED  GRANTS, 

of  easements,  31  -33. 

(See  Grants.) 

carry  everything  necessary  to  enjoy  the  thing  granted,  31,311,312. 

when  they  carry  apparent  easements,  though  not  strictly  neces- 
sary, 43,  44,  528,  529. 
INCORPOREAL  HEREDITAMENTS, 

easements  are,  3,  303. 
INFANCY  OF  HEIR 

suspends  prescription,  116,  117. 

extends  to  infant  heir  of  an  infant,  117. 

French  law  upon  the  subject,  117. 
INFANT, 

cannot  impose  an  easement  on  his  land,  28. 

infant  mill-owner,  how  far  affected  by  tenant  abandoning  right  to 
flow,  340. 
INFRINGEMENT 

of  easement.  (See  Nuisance.) 

INHABITANTS, 

when  they  may  claim  easements  by  custom,  73. 

of  incorporated  towns  may  claim  by  grant  or  prescription,  76,  79, 
125,  126. 

may  prescribe  for  town  ways,  125,  126. 

what  easements  they  may  claim,  76,  79,  126. 

must  prescribe  for  profit  a  prendre  in  a  que  estate,  78,  80. 

how  far  public  ways  may  be  prescribed  for,  125,  126,  127. 

inhabitants  of  a  place  cannot  prescribe  unless  incorporated,  76. 
INJUNCTION, 

as  a  remedy  against  a  nuisance. 

(See  Equity.) 
INTERRUPTION 

to  gaining  easements,  what  may  be,  100-104. 

suspending  use  for  repairs,  no  interruption,  103. 

effect  of  change  of  use  in  working  an  interruption  of  a  right,  107. 

change  of  ownership  of  persons  using  works  it,  unless  continued 
by  privies  in  estate,  108,  109. 

death  of  servient  tenant  leaving  minor  heirs,  an  interruption,  110, 
116,  117. 

effect  of  failure  of  a  determinable  fee  in  the  servient  estate,  116. 
IRRIGATION, 

in  what  the  right  consists,  228  -  234,  236. 

is  an  incident  to  riparian  ownership,  228  -  235,  240,  426. 

water  of  stream  may  be  diverted  for  it,  not  stopped,  232,  233,  234. 

rule  of,  less  stringent  in  America,  233,  234. 
52 
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IRRIGATION,  —  (  Continued.) 

how  far  used  as  against  mill-owners,  231,  234. 

extentof  right  measured  by  what  is  reasonable,  230,  232,  236,  237. 

what  is  reasonable  depends  on  the  state  of  land  and  stream,  236, 
239,  240. 

right  may  be  lost  by  adverse  prescriptive  right  in  mill-owner,  236. 

right  not  lost  by  mere  non-user,  235. 

right  does  not  extend  to  diverting  all  the  stream,  239,  240. 

right  to  divert  water  for,  may  be  gained  by  prescription,  241. 

one  may  not  thereby  materially  injure  existing  mills,  241. 

same  rule  applies  to  owner  of  one  bank  as  of  both,  231. 

what  is  a  reasonable  use,  a  question  for  the  jury,  236,  240. 

right  of,  beyond  the  natural  one,  may  be  gained  by  prescription, 
241. 
ISLAND, 

formed  by  accretion  or  otherwise,  right  to,  319. 
ITER, 

a  rural  servitude  by  the  civil  law,  in  what  it  consists,  11. 


J. 

JOINT  OWNERS 

of  land  cannot  create  easements  against  each  other,  29,  30. 
ownership  of  water  by  owners  of  opposite  banks,  96,  272,  273,  279. 
effect  of  the  user  by  one  of  the  whole  property,  96. 
effect  of  one  owner  granting  the  other  a  right  to  extend  a  dam 

across  the  stream,  279. 
how  several   mill-owners   must   manage  the  joint  power  of  the 
stream,  273. 

(See  Partition.) 
JURE  NATURE, 

what  rights  are  among  those  like  easements,  15,  207,  213,  215,  218, 
225,  238,  257,  307,  309,  310,  355,  357,  388,  430,  475. 


L. 

LANDLORD.      (See  Keybrsioner  and  Tenant.) 
LATERAL  SUPPORT 

of  lands.  (See  Support.) 

LENGTH  OF  TIME.  (,See  Time.) 

LICENSE, 

how  differs  from  easement,  5,  18. 

carries  no  interest  in  land,  5. 
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LICENSE,  —  ( Continued.) 

suffering  land  to  lie  open  as  a  way,  a  license  to  pass  over  it,  133, 
142,  152. 

usually  revocable,  5,  19,  315. 

■what  may  be  revoked,  if  to  be  done  on  licenser's  land,  19,  307,  315. 

license  to  do  acts  on  licenser's  land  does  not  defeat  an  easement, 
560. 

executed  license  on  licensee's  land  may  defeat'an  easement,  560, 
563. 

executed  license  done  on  licensee's  land  not  revocable,  560. 

when  not  revocable  in  equity  and  in  Pennsylvania,  315,  318. 

license  to  hunt  on  one's  land,  when  personal,  and  how  to  be  exer- 
cised, 81. 
LIGHT,  AIE, 

and  prospect.  (See  Pbospect.) 

servitude  of,  by  the  civil  law,  17,  490. 

nature  of  the  easement,  and  how  acquired  at  common  law,  490, 
491,  493. 

easement  of  prospect  not  gained  by  user  at  common  law,  490,  493. 

right  to  light,  &c.  gained  by  twenty  years'  enjoyment,  493. 

right  results  from  presumed  covenant,  491,  492. 

can  only.be  gained  against  owner  of  estate  in  possession,  493. 

when  gained  by  implication  by  grant  of  house,  34,  44,  50,  494- 
496,  504,  505. 

none  retained  by  implied  reservation,  494. 

extent  of  easement  measured  by  its  purposes,  496. 

how  far  obscured  to  be  cause  of  action,  497. 

eifect  of  obstruction  to  excess  of  a  rightful  use,  540,  542,  584. 

American  law  of  light  and  air,  498-506. 

law  of  several  States  on  the  subject,  498,  505. 

easement  of  air  for  wind-mills,  506. 

easement  of  corrupting  air  by  trades,  &c.,  507,  508. 

negative  easement  not  to  corrupt  air,  506. 
LIMITATIONS, 

rules  of,  applied  to  prescription,  66. 

raises  presumption  of  a  grant,  but  is  not  conclusive,  67-71. 
LOCALITY  OF  TWO  ESTATES, 

what  easements  grow  out  of,  15,  226,  327,  365,  357,  430. 
LOSS  OF  EASEMENT.     (See  Easements,  8.) 
LOST  DEED, 

presumption  of,  its  nature  and  extent,  19,  20,  66-72. 
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M. 


MARRIED  WOMEN, 

cannot  create  servitudes,  28,  114. 
can  acquire  them  through  their  husbands,  30. 
MILLS, 

moved  by  water  not  known  to  Roman  law,  425. 

right  to  use  water  for,  an  incident  of  property  in  the  soil,  218,  244, 

264. 
right  to  flow  others'  lands  for,  gained  by  prescription,  93,  243. 
right  to  receive  water  to  and  discharge  from  is  a  natural  ease- 
ment, 244,  265,  271,  272. 
natural  right  limited  to  a  reasonable  use,  218,  244,  271. 
how  far  one  mill  may  interfere  with  the  operation  of  another,  218, 

247,  248,  266. 
what  is  a  reasonable  use  of  water  for,  218,  266  -  271. 
mill-owner  may  detain,  not  divert  water,  240,  256,  266. 
size  and  capacity  of  works  must  be  proportioned  to  the  stream,  267. 
what  passes  by  grant  or  reservation  of,  34,  35,  57,  525. 
grant  of  one  of  several  mills,  how  construed,  42,  273. 
all  unappropriated  mill-power  open  to  occupation,  249,  251,  254, 

255,  263. 
effect  of  prior  occupation  of  water  power,  248,  252,  256  -  258. 
does  not  prevent  occupying  an  upper  privilege,  251,  252,  253. 
priority  of  right  in  miU  or  mine  owner  to  water  in  California,  25S. 
mill-owner  may  flow  back  only  to  his  line,  259,  260. 
how  far  responsible  for  ice  and  freshets,  259,  260,  265,  289,  290. 
he  may  not  add  to  the  quantity  naturally  in  a  stream,  262. 
how  owners  of,  must  manage,  and  how  far  liable  for  same,  247- 

251,  267-277,  288. 
lower  not  liable  to  upper  for  added  benefit  of  water,  274. 
rights  of  separate  mills  on  the  same  privilege,  272,  279,  292. 
right  by  prescription  to  whole  stream,  against  irrigation,  236. 
remedy  for  invasion  of  right  to  water,  291,  292. 
whether  grant  of  is  for  specific  use  or  a  measure  of  power,  276, 

277. 
easement  of  discharging  water  from,  passes  with  the  mill,  308. 
flowing  for,  not  adverse  in  Maine,  till  injury  done,  93,  331,  347. 
right  of  owner  to  clear  channel  for,  in  another's  land,  226,  303, 

304. 
when  mill-owner  may  not  cease  to  flow  his  pond,  316. 
how  far  one  miU  must  cause  actual  damage  to  another,  to  sustain 

an  action,  261,  262. 
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MILL-DAM, 

right  of,  gained  by  prescription,  94,  106. 

how  far  the  measure  of  easement  of  flowing,  259. 

may  flow  back  to  owner's  line,  259. 

when  height  of  dam  not  the  test  of  right,  but  that  of  the  flowing, 

40,  105,  106. 
what  is  meant  by  "  height  of  dam,"  105. 
effect  of  dam  being  leaky,  and  right  to  repair  it,  40,  106,  263. 
repairing  dams  upon  privileges  jointly  owned,  272. 
effect  of  changing  height  upon  acquiring  prescription,  105. 
effect  of  changing  locality  of  it,  105. 
when  prescription  as  to,  begins  to  run,  100. 
license  to  build,  &o.  one,  is  revocable,  315. 
what  passes  by  grant  or  reservation  of  a  dam,  36,  565. 
what  owner  may  do  in  repairing  mill-dam,  272,  565. 
how  far  responsible  for  water  in  penetrating  other  lands,  290. 
MILL  LAWS, 

1.  Of  several  States,  320. 

origin  and  purpose  of  these,  321. 

how  far  constitutional,  322  -  324,  325,  326. 

how  far  an  exercise  of  eminent  domain,  325,  327. 

held  unconstitutional  in  Alabama,  327,  349,  352. 

rights  under  these  local  only,  328,  344. 

laws  of ,  Massachusetts,  Maine,  and  Wisconsin,  328. 

2.  Rights  and  liability  of  mill-owners, 
may  flow  another's  land,  329, 

limited  to  owners  of  mills  existing  or  being  constructed,  329,  333, 

334,339. 
limited  as  to  height  and  times  by  verdict  of  jury,  329,  331,  338. 
do  not  extend  to  injuries  to  existing  mills,  329,  336. 
do  not  apply  to.owners  upon  only  one  side  of  stream,  332,  333. 
nor  to  injuries  to  mills  by  unreasonable  use  of  water,  331. 
extend  to  creating  and  supporting  reservoirs,  333. 
apply  to  excess  of  flowing  beyond  prescriptive  rights,  339. 
do  not  justify  creating  a  nuisance  to  health,  330. 
owner  only  liable  in  damages  during  ownership,  342. 
liable  for  flowing  into  drains,  342. 
in  Maine,  may  divert  water  by  a  canal,  346. 
mill-owner  may  not  cause  a  nuisance  to  a  highway,  342. 
is  protected  from  injury  by  other  mills,  334,  342. 

3.  Eights  and  remedies  of  land-owner, 

only  remedy  for  injury  by  complaint,  329,  343,  351. 
has  this  remedy  for  injury  above  or  below  the  dam,  330. 
has  a  right  to  make  use  of  his  land  flowed,  341. 
52* 
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is  in  no  sense  disseized  by  such  flowing,  341. 
land-owner  in  Maine  has  no  remedy  till  actual  damage,  93,  331, 
343. 

4.  Eight  of  flowing  is  lost,  if  privilege  is  abandoned,  339. 
what  amounts  to  an  abandonment,  340. 

how  far  reversioner  or  infant  affected  by  tenant  abandoning,  340. 
damages  for  flowing  may  be  released  by  parol,  how  far,  332,  341. 
effect  of  occupation  of  a  mill-privilege  on  right  to  flow,  336,  337. 
what  constitutes  such  occupation,  334,  335,  336,  337,  338. 

5.  Mill  acts  do  not  extend  to  tide-mills,  334. 

how  far  United  States  affected  as  proprietors  by  these  laws,  344, 346. 
how  far  rights  claimed  under  these  laws  are  easements,  321,  341. 
when  mill-owner  may  gain  a  prescriptive  right  to  flow,  343. 

6.  Mill  laws  of  Arkansas,  350. 
Florida,  Indiana,  and  Illinois,  351. 
Kentucky,  Mississippi,  350. 
Missouri,  North  Carolina,  349,  350. 

Rhode  Island,  Virginia,  and  Wisconsin,  322,  347. 
MILL-POND, 

right  of,  what  included  in  grant  of,  41. 
MILL  SITE  OR  PRIVILEGE, 
what  it  includes,  244  -  247. 

extent  of  at  common  law  limited  by  ownership  of  land,  258,  265. 
what  is  embraced  in  a  grant  of,  34,  35,  40. 
effect  of  appropriating  a  part  only,  of  one,  249,  250,  254,  263,  336, 

337. 
occupying  one  under  the  mill  laws,  what  is,  335,  336  -  338. 
"  mill-site  "  implies  a  right  to  occupy  both  sides  of  a  stream,  265. 
owner  of,  may  deepen  the  channel  in  his  own  land,  265. 
rights  to  in  common  by  owners  of  opposite  sides  of  stream,  272, 

279,  292. 
MILL  YARD, 

when  an  easement  to  a  mill,  34. 
MINERALS, 

a  right  to  search  for  and  raise,  an  incorporeal  one,  11. 
MINES, 

one  owes  no  servitude  of  water  to  another,  371. 

when  owner  may  suffer  his  to  discharge  into  another's,  371. 

rights  of  owners  to  water  in  California,  253. 

what  care  owners  must  use  as  to  support  of  surface  in  working, 

476,  477. 
when  right  of  action  arises,  for  neglect  of  this,  477. 
when  grant  of  mines  does  not  give  access  to  same,  476. 
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MINOKITY 

of  heir  of  servient  estate,  suspends  prescription,  110,  114,  121. 
rule  in  such  case  in  Louisiana,  North  Carolina,  and  French  law, 
117,  118. 
MESrOKS 

cannot  create  easements,  28,  110. 

may  acquire  these  through  guardians,  30. 

female  marrying,  effect  of  on  acquiring  easements,  114. 


N. 

NATURAL  EASEMENTS, 

what  they  are,  15,  225,  235. 

what  constitute  some  of  them,  15,  225,  304,  353  -  356. 

arising  from  natural  position  of  two  parcels,  353  -  358,  425. 

revive  on  separating  one  estate  from  another,  523. 

right  of  irrigation  is  a  natural  easement,  235. 
NAVIGABLE  STREAMS.    {See  Public  Streams.) 

what  at  common  law,  396. 

what  are  by  State  laws,  397-400. 

right  in  the  public  to  use  them,  395. 

rights  in,  of  riparian  proprietors,  400,  401,  426. 

are  highways  by  the  civil  law,  425. 

obstructions  in,  are  pubUc  nuisances,  400. 
NECESSITY, 

easements  raised  by,  imply  a  grant,  31,  32,  162,  164. 

ways  by,  their  nature,  character,  and  use,  162  - 168. 

such  easements  revive  on  separating  two  estates  once  united,  524. 
NEGATIVE  EASEMENTS, 

what  implied  by,  12,  14. 

what  are  some  of  these,  12,  14,  94,  506. 

applied  at  common  law,  14. 

run  with  the  parts  of  the  principal  estate,  506. 
NON-APPARENT  SERVITUDES.    {See  Apparent,  &c.) 
NON  OFFICIENDI  LUMINIBUS,  &c. 

a  servitude  by  the  civil  law  adopted  by  the  common  law,  1 7. 
NON-USER  OF  AN  EASEMENT, 

its  effect  on  the  right,  550-556. 

mere  non-user  has  no  effect  on  such  as  are  created  by  deed,  551. 

in  other  cases  must  be  for  twenty  years  at  least,  to  affect  the  right, 
554. 

twenty  years'  non-user  not  conclusive,  unless  there  has  been  an 
adverse  user,  554,  555. 
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non-user  may  be  explained,  and  right  saved,  555. 

■when  adverse  party  bound  to  inquu-e  as  to  intention  in  non-user, 
559. 
NUISANCE,  (See  Abatement.) 

what  it  is,  and  what  remedy  therefor,  571,  575,  582. 

party  continuing  one  hable,  though  erected  by  another,  571. 

when  one  continues  liable  for,  though  not  in  possession  of,  the 
cause,  573. 

when  it  may  be  abated  by  the  party  injured,  582  -  585. 


O. 

OBSTRUCTION 

to  flow  of  water,  actionable,  224,  298. 

action  for  local,  570. 

action  may  be  by  one  in  possession,  570. 

owner  of,  liable  for  continuing  what  another  created,  571. 

when  owner  of  source  of  supply  may  obstruct  the  flow,  297. 

how  far  owner  between  source  and  mill  may  obstruct  an  artificial 

supply,  296. 
when  one  may  obstruct  a  drain  dug  in  his  own  land,  56,  299. 
when  owner  must  remove  them,  225. 
how  far  obstructions  in  a  way  may  justify  passing  extra  viam,  198, 

199. 
OCCUPATION  OF  A  MILL  POWER, 
what  is,  249,  251,  337,  338. 

effect  of  its  being  partial  or  total,  248  -  256,  336,  337. 
if  only  partial,  remainder  open  to  others,  248,  251,  337. 
can  only  be  done  by  acts  as  well  as  intent,  338. 
occupation  of  a  privilege  gives  no  exclusive  right  to  control  the 

stream,  249,  257. 
extent  of,  usuaUy  limited  by  the  original  capacity  of  the  dam,  263. 
effect  of  a  partial  occupation  in  California,  253. 
ONERIS  FERENDI, 

servitude  of,  by  the  civil  law,  12,  449,  454,  566,  567. 
by  civil  law  servient  bound  to  repair,     . 
otherwise,  by  the  Scotch,  12,  566,  567. 


P. 

PARTITION 

of  an  estate,  effect  of,  one  part  having  easements  in  the  other,  21, 

55,  57,  58. 
effect  upon  mode  of  using  water  power,  273. 
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PARTY  WALLS, 

what  constitute  sucli  walls,  454,  456,  458. 

their  ownership  may  be  several,  454,  464. 

may  become  so  by  twenty  years'  user  as  such,  454,  456. 

tenant  for  a  term  cannot  make  it  such,  459. 

when  walls  presumed  to  be  common,  456,  458. 

easement  of,  continues  while  wall  is  sufficient,  459,  462,  464. 

the  easement  of,  passes  with  each  estate,  464,  460. 

covenant  to  pay  for,  a  charge  on  the  estate,  459,  464. 

what  each  owner  may  and  may  not  do  with  the  wall,  454-456, 

464. 
of  the  rights  of  each  party  as  to  repairing  it,  457-459,  460-462, 

535. 
eflFect  of  its  destruction  on  the  easement,  and  right  to  rebuild,  458, 

460,  462,  463,  535. 
civifand  French  law  as  to  party  walls,  466  -  472. 
State  law  of  Pennsylvania  as  to  such  walls,  472. 
PERCOLATING  WATERS,     {See  Subterranean,  &o.) 

how  far  mill-owner  liable  for  such  escaping  from  his  dam,  290. 
PEWS, 

rights  of,  how  far  easements,  515. 
trespass  lies  for  disturbance  of,  515. 
PLEADING, 

strictness  required  in  setting  out  prescriptions,  73,  83,  513,  573, 

574,  575. 
what  must  be  averred  under  Stat.  2  &  3  Wm.  IV.  c.  71,  91. 
difference  between  setting  out  natural  rights  and  those  by  prescrip- 
tion, 309. 
PONDS, 

right  to  fish  in,  in  Massachusetts,  410,  n. 
POSITIVE  EASEMENTS, 

what  are,  5. 
PREDIAL  SERVITUDES, 

what  are,  4,  11,  307. 
PRESCRIPTION, 

1.  Applied  to  easements,  — 

concerns  only  incorporeal  rights,  which  are  subjects  of  grant, 

65,  73,  88,  309. 
regarded  as  evidence  of  a  grant,  6,  19,  32. 
implies  a  competent  grantor,  grantee,  and  a  thing  to  be 

granted,  6,  73,  75,  76,  81,  86. 
difference  between  ancient  and  modem,  1 9, 20, 65, 66, 68, 70, 71. 
ancient,  implies  enjoyment  beyond  memory,  19. 
distinction  between,  and  custom,  73,  74,  79. 
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modern,  presumes  a  deed  once  made  and  lost,  66. 

grounds  of  modern  presumption,  67. 

what  necessary  to  a  prescription,  76. 

only  applies  to  what  is  actually  enjoyed,  10,  86. 

what  length  of  enjoyment  requisite  to  create  one,  19,  66,  84, 

85,  90. 
how  far  conclusive  of  a  right,  19,  66,  68,  70,  71. 
must  be  reasonable  to  be  good,  and  what  is,  76,  82,  83. 
to  what  it  may  be  applied,  10,  75,  78,  79,  130,  405. 
how  far  may  be  coincident  with  custom,  and  how  difler  from, 

,6,  73-75,  77,  79;  81. 
in  their  construction  they  are  stricti  juris,  73. 
does  not  apply  to  natural  easements,  226,  309. 

2.  Who  may  claim  by,  — 

only  persons  or  bodies  politic,  74,  76  -  78,  82,  88,  fts. 

may  be  by  tenant  at  will  through  one  having  the  inheritance, 

83.  : 

"the  public,"  or  inhabitants  of  a  State,  &o.,  cannot  claim,  77, 

128,  129. 
how  far  coincides  with  and  differs  from  dedication,  125,  127, 

128,  129,  139. 
may  defeat  a  dedication,  when,  157. 
by  a  town  of  a,  profit  a  prendre  must  be  in  a  que  estate,  10,  80. 

3.  Who  bound  by  it,  — 

all  having  servient  or  none,  110,  121. 

reversioners  not,  nor  persons  under  disability,  69,  111,  114, 

116,  117. 
only  such  as  could  have  resisted  the  user,  113. 
extinguished  by, union  of  the  two  estates,  92,  115. 
suspended  by  minority  of  heirs  of  the  servient,  114,  116,  117, 

122. 
how  far  tenant  can  gain  it  for  reversioner,  115. 
different  persons  may  have  different  prescriptions  in  same 

estate,  98,  99. 

4.  Gained  by  user,  — 

{See  User.) 
what  such  user  must  be,  84,  87,  90,  94-97,  100,  111,  113, 

120,  281.  , 
distinguished  from  Msueopjora  of  the  civil  law,  65. 
must  be  a  corporate  use,  to  gain  a  corporate  easement,  125. 
only  gained  against  one  who  could  resist,  113. 
user  must  be  nee  clam  nee  precario  to  gain  prescripfjon,  84,  112. 
from  what  time  or  event  it  begins  to  run,  100,  477,  587. 
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in  use  of  water  and  flowing  land,  276,  281,  236,  281,  299, 301,  308. 

(5ee  Water.) 
extent  of,  by  mill-dam,  how  fixed,  40,  105,  106. 
how  far  one  joint-owner  can  prescribe  against  another,  273. 
rights  of  way  gained  by,  92,  127,  161.     (See  Ways.) 
lost  by  unity  of  the  two  estates,  310. 
PKESUMPTION 

of  grant  and  lost  deed,  19,  66,  70. 

how  far  distinction  between  presumption  and  prescription,  19,  20, 

66-71. 
ground  of  it,  and  how  far  it  prevails,  67,  72. 
what  length  of  enjoyment  raises  it,  19,  66. 
what  user  necessary  to  raise  it,  70. 

is  not  ordinarily  conclusive  evidence  of  right,  67-  69,  122,  123. 
when  practically  conclusive  evidence,  70,  71,  122. 
never  raised  against  one  who  could  not  resist  the  user,  69. 
no  right  presumed  as  to  what  is  not  the  subject  of  a  grant,  119. 
no  exercise  of  one's  legal  right  raises  a  presumption,  119,  120. 
user  not  adverse,  or  by  permission  raises  none,  87-89. 
user  and  enjoyment  unexplained,  presumed  adverse,  90. 
user  for  less  than  requisite  time  raises  none,  85. 
presumption  of  highway  from  long  use,  130. 
PRIORITY  OF  RIGHT 

to  use  water  where  all  cannot  enjoy,  222. 
of  occupation  of  water  power,  what  constitutes  it,  337,  338. 
PRIVATE  WAY, 

does  not  cease  to  be  such  because  claimed  by  several,  98. 
may  coexist  with  the  public  use  of  the  same,  100. 
PRIVILEGES  AND  APPURTENANCES, 
in  a  deed,  create  no  new  easements,  39. 

those  belonging  pass  with  an  estate,  though  not  named,  25,  26,  59, 
506. 
PRIVITY  OE  ESTATE 

in  successors  essential  to  gaining  prescription,  108-110. 
not  sufiicient  between  successive  tenants  for  years,  109. 
PRIVY, 

affecting  two  estates,  which  to  guard  against  it,  488,  547. 
"PROFIT  A  PRENDRE," 
its  meaning,  3,  78,  80. 

if  claimed  in  a  que  estate  is  an  easement,  3,  7,  10,  80. 
if  possessed  in  gross,  is  an  estate,  7,  9,  80. 
may  be  gained  by  grant  or  prescription,  7. 
not  a  subject  of  claim  by  custom,  7,  75. 
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inhabitants  claim  as  a  corporation  in  a  que  estate,  8,  80. 

what  are  included  in  these  and  what  not,  78  -  81. 

difference  between  a  right  to  these  and  that  of  fishing,  415. 
PROSPECT, 

servitude  of,  by  the  civil  law,  12,  17,  490. 

recognized  as  an  easement  by  the  common  law,  17. 

cannot  be  gained  by  mere  enjoyment,  493. 

may  be  gained  by  grant  or  covenant,  493,  506. 

equity  will  protect  its  enjoyment,  as  an  easement,  58,  506. 
PUBLICI  JURIS, 

as  an  element,  how  far  water  is,  213,  215,  218,  238,  239. 
PUBLIC   STREAMS, 

how  far  navigable  where  tide  ebbs  and  flows,  396. 

what  are  pubKc,  though  not  navigable,  at  common  law,  396. 

public  rivers  public  highways,  395. 

not  public  if  made  navigable  by  art,  397. 

when  public  may  use  artificial  substitutes  for,  406. 

what  capacity  of  streams  make  them  public,  397-400. 

if  above  tide,  burden  of  showing  it  on  claimant,  397. 

rights  of  riparian  owners  upon  public  streams,  400,  401,  426. 

rights  of  public  to  use  banks  in  using  streams,  401  -  404,  425,  427. 

right  of  using  banks  gained  by  prescription,  405. 

how  and  to  what  extent  landing-places  gained  by  dedication,  403  - 
405. 

law  of  Louisiana  as  to  use  of  banks  of  streams,  401,  426,  427. 

custom  to  deposit  on  banks  of  streams  not  valid,  405. 

of  using  eddies  in  streams,  403. 

obstructions  in  public  streams  public  nuisances,  400. 

liabilities  of  companies  authorized  to  erect  dams  on,  406. 


Q. 

QUE  ESTATE, 

what  is  meant  by  it,  10. 

in  what  cases  prescription  must  be  laid  in  it,  80. 
one  can  only  claim  under  it  what  is  incident  and  appurtenant  to 
lands,  81. 

R. 
RACE-WAYS 

of  mills,  owners  may  enter  and  clear  them,  303,  304. 
RAIN  AND  SURFACE  WATER, 

how  it  differs  fi-om  watercourses,  209,  210,  362. 


INDEX.  625 

KAIN  AND  SUKFACE  WATER, —  ( Conftnusd) 

higher  fields  have  an  easement  to  discharge  upon  lower,  15,  225, 

226,  353,  855,  425. 
higher  owner  may  drain,  for  culture,  on  to  lower,  15,  354,  356, 

357,361. 
must  discharge  his  drains  into  natural  channels,  354,  356. 
may  not  change  the  natural  direction  of  the  water  by  art,  15,  353, 

356,  357,  426. 
lower  field  owes  a  servitude  to  receive  water  from  higher,  225, 

353,  355,  356. 
may  not  stop  natural  flow  from  upper,  to  its  injury,  15,  212,  354. 
lower  owner  may  protect  his  land  from  wrongful  discharge  on  it, 

356. 
may  not  throw  the  water  on  a  third  person's  land,  355. 
lower  owner  may  claim  a  right  to  water  flowing  in  a  channel,  358  - 

360,362.  ^   ^ 

owner  may  use  water  collecting  on  land,  as  he  pleases,  358  -  360, 

36  li' 
may  divert  from  a  mill  waters  of  swamps,  &c.,  when,  210,  359,  361. 
how  far  hoi(se-lots  in  cities  are  subject  to  these  rules,  357,  358. 
REAL  SERVITUDES, 

what  are,  4,  424. 
RELEASE   OF  DAMAGES, 
by  flowing,  by  parol,  341. 
does  not  bind  successors,  owners  of  land,  341. 
REMEDIES  FOR  INJURY  TO  EASEMENTS, 

1.  by  action  at  law,  must  be  Case,  570. 

it  lies,  though  no  actual  damage  done,  if  it  invades  a  right,  569. 

special  damage  must  be  shown,  to  recover  for  injury  to  public 
easenients,  570. 

when  action  for,  is  local,  570. 

any  one  in  possession,  may  sustain  it,  570. 

when  reversioner  may.  sue,  570. 

ejectment  will  not  lie  to  try  title  to  easement,  571. 

action  lies  for  continuing  nuisance,  571,  572. 

against  lessor  and  vendor  with  warranty,  for  continuing  nui- 
sance by  lessee  and  vendee,  573. 

2.  in  equity,  in  what  cases  it  interposes,  575,  579. 

by  injunction  to  prevent  obstruction  and  disturbance  of  an 

easement,  575,  578. 
by  decreeing  abatement  of  an  existing  nuisance,  678. 
when  chancery  acts,  though  the  title  is  in  dispute,  580,  581. 
when  it  will  interpose,  though  no  remedy  at  law,  580. 
'^  ordinarily  will  not  act  till  title  is  settled,  580. 
53 
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REMEDIES  FOR  INJURY  TO  EASEMENTS,  — (Conft'nued) 

3.  provisions  by  statute  for  abating  private  nuisances,  581. 

4.  by  act  of  abatement  by  the  party  injured,  582,  583. 

(See  Abatement.) 
what  is  prerequisite  to  adopting  it,  383,  384,  586,  590. 
within  what  time  to  be  exercised,  575. 

5.  by  statute,  for  flowing  lands,  as  under  the  mill  laws. 

(See  Mill  Laws.) 
REPAIRS, 

of  ways,  to  be  made  by  the  dominant  estate,  196,  564,  565. 

such  owner  may  do  whatever  is  necessary  to  repair,  196,  426, 

565-567. 
servient  estate  may  be  bound  by  covenant  to  repair,  197, 565. 
of  party  walls,  459-471. 
of  parts  of  a  house  owned  by  several,  483,  488. 
of  watercourses,  383,  303,  304,  308. 
of  wells,  when  not  required  to  be  made,  565. 
of  embankments  on  another's  land  for  benefit  of  a  mill,  when  may 

be  made,  283. 
when  dominant  is  responsible  to  servient  if  the  easement  is  out  of 

repair,  567. 
the  right  of  easement  carries  the  right  to  construct  and  keep  in 

repair  the  means,  565  —  567. 
duty  on  the  servient,  in  that  ot  aneris  ferendi,  565,  566. 
when  the  principal  thing  is  repaired  or  reconstructed,  the  ease- 
ments revive,  568. 
null-owner   may  not  divert  water  in  order  to  repair  his  works, 

267. 
what  mill-owners  may  do  to  repair  mill-dam  or  works,  267,  272, 
565. 
RESERVATION, 

easements,  how  created  by,  20,  21,  45. 

rights  implied  by  in  favor  of  an  estate,  as  in  case  of  grant,  35,  526. 

easement  out  of  grantee's  estate  reserved  to  grantor  by  his  deed, 

21,  22. 
when  construed  an  exception,  21,  45. 
RESTORATION 

of  principal  estate  revives  its  easements  and  servitudes,  568. 
REVERSIONER, 

not  affected  by  user,  adverse  to  tenant,  110,  115,  493. 
how  far  affected  by  tenants  abandoning  right  to  flow  lands,  340. 
how  far  he  may  claim  easement,  gained  by  tenant  for  life,  115. 
reversioner  bound  by  adverse  user  against  his  tenant,  begun  while 
in  his  own  possession,  110,  115. 
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KEVIVmG  EASEMENTS, 

by  conveying  one  of  two  estates,  523-530. 

by  termination  of  union  of  possession  of  the  two  estates,  56,  517. 
1.  KIPARIAJSr  PROPRIETOR, 

who  is,  214,  n. 

his  rights  as  to  water  confined  to  its  use,  1st,  the  natural  flow, 
214,  216. 

2d,  to  receive  water  uncorrupted  and  not  heated,  224. 

right  and  duty  to  discharge  water  through  the  land,  below,  214, 
224,  225. 

is  both  dominant  and  servient  tenant  as  to  water,  225,  226. 

rights  of  successive  owners,  on  game  stream,  equal,  214,  225. 

rule  applies,  though  owner  on  one  bank  only  of  stream,  216. 

each  must  use  the  water  with  reference  to  rights  of  the  other,  217. 

neither  can  use  it  unreasonably,  or  to  the  injury  of  the  other,  217- 
219. 

what  are  some  of  the  rights  of,  as  to  water,  218  -  220,  223,  224, 
232,233,237-240. 

may  acquire  adverse  and  different  rights  by  prescription,  220. 

which  of  several,  have  a  prior  right  when  not  sufl[icient  for  all, 
222-224. 

one  may  enter  upon  another's  land,  to  remove  obstruction  to  dis- 
charge of  water,  225. 

2.  Of  rights  of  riparian  proprietor,  as  mill-owner,  221,  264,  265. 

can  only  flow  water  back  upon  his  own  land,  264,  265. 

may  change  or  Use  the  current  of  the  stream  in  his  own  land  as  he 
pleases,  265. 

his  right  as  mill-owner,  against  other  mill-owners,  is  to  have  a  rea- 
sonable use  of  the  water,  566. 

as  mill-owner  he  may  not  divert  the  water  .from  another  mill,  266. 

3.  Of  his  rights  for  irrigation  incident  to  ownership,  228,  235,  240, 

426. 

less  stringent  rules  applied  here  than  in  England,  234,  323. 

in  England  riparian  owners  may  not  cut  sluices  for  the  purpose  as 
here,  232,  234. 

so  far  as  reasonably  used,  it  is  a  right  incident  to  the  ownership  of 
land,  228-234,  236. 

no  length  of  reasonable  user  by  one  proprietor  afiects  the  right  of 
the' other,  235. 

mere  non-user  of  the  right  is  no  bar  to  it,  235. 

riparian  owner  may  lose  this  right  by  adverse  enjoyment  by  mill- 
owner,  236. 

mode  and  extent  of  use,  depends  on  size  and  capacity  of  the 
stream,  236. 
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EIPARIAJSr  PROPRIETOR,—  (Continued.) 

riparian  proprietor  may  divert  but  not  stop  the  stream  for  irriga- 
tion, 240. 

what  rights  of  irrigation  may  be  gained  by  presci'iption,  241,  242. 

of  prior  rights  of  enjoyment  for  certain  purposes,  when  not  suf- 
ficient water  for  all  who  want  it,  222-  224. 
RIVERS, 

what  are,  in  legal  sense,  208,  209. 

when  a  grant  of,  passes  land  or  otherwise,  208. 

does  not  cease  to  be,  because  bed  occasionally  dry,  209. 
RIVERS,  PUBLIC.     (See  Public  Streams.) 
RURAL   SERVITUDES, 

what  are  by  the  civil  law,  11,  13,  206, 


S. 

SAND  AND  STONE, 

right  to  take,  an  easement,  79. 
SCOTCH  LAW   OF   SERVITUDES,  13,  425,  484,  566,  567. 
SECONDARY  EASEMENTS, 

what  are,  24,  226. 
SECRET  USER.     (See  Clandestine.) 
SERVIENT, 

its  meaning  as  applied  to  estates,  3,  8. 
SERVITUDES.     (See  Easements.) 

how  far  synonymous  with  easements,  and  how  discriminated  in 
use,  4,  5,  7. 

what  they  were  by  the  civil  law,  7. 

classes  of  under  the  civil  law,  4,  11,  13,  206,  422  -  424. 

servitudes  under  Code  Napoleon  and  Scotch  law,  12,  13,395,425, 
467-472,484,  566,  567. 

servitudes  under  Civil  Code  of  Louisiana,  13,  53,  117,426,427, 
431. 

what  are  natural,  15,  226,  235. 

what  are  real  and  praedial,  4,  11,  24. 

what  of  water  by  the  civil  law,  422-424. 

what  are  rural  and  what  urban,  11,  12,  13,  206. 

non  officiendi  luminibus,  how  applied,  17. 

what  are  affirmative  and  what  negative,  11,  12,  424. 

what  is  a  "  destination  du  pfere  de  famille,"  16,  17,  53. 

what  are  continuous  and  discontinuous,  13,  426. 

when  entire  and  not  divisible,  24. 
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SERVITUDES,  —  (Continued.) 

imply  the  existence  of  two  estates,  and  that  one  is  to  suffer 

something  for  the  other,  4,  7,  8,  206. 
its  ownership  not  severable  from  the  principal  estate,  8. 
the  existence  of  a  servitude  does  prevent  an  ownership  in  fee  of 

the  servient  estate,  8. 
one  cannot  have  it  in  his  own  land,  16. 
servitudes  of  private  way  like  those  created  by  dedication,  141- 

145. 
servitudes  arising  from  locality  of  grounds,  226,  430-433,  475. 
servitude  of  fall  in  a  discharge  of  water  in  another's  land,  282. 
servitude  of  oneris  ferendi  and  incidents,   12,  449,  454,   566, 

567. 
how  far  those  by  the.  civil  and  common  law  the  sape,  427. 
public  servitude  in  use  of  banks  of  stream,  401,  402. 
SEWER, 

servitude  of,  what  it  is,  208. 
SIC   UTERE   TUO  UT  ALIENUM  NON  L^DAS, 

where  applied,  217,  350,  380. 
SMELLS, 

what  are  held  to  be  a  nuisance,  507. 
SPRING  OP  WATER, 

when  a  watercourse,  210. 
underground  sources  of,  may  be  cut  off,  376. 
this  may  not  be  done  maliciously,  379-383. 
what  use  land-owner  may  make  of  springs,  220. 
SPOUT.  (See  Eaves'  Drip.) 

STILLICIDIUM, 
servitude,  206. 

(See  Eaves'  Dkip.) 
STREAMS  OF  WATER, 

parts  of  the  freehold,  212,  213,  217,  218. 

owner  of,  may  change  or  deepen,  when,  265,  287,  306,  314. 

how  far  restrained  from  restoring,  when  changed,  315. 

owner  of,  may  make  all  reasonable  use  of  it,  218. 

has  a  right  to  receive  it  from  and  discharge  it  through  another's 

land,  224  -  226. 
effect  upon  rights  to,  of  changes  by  natural  causes,  318,  319. 
owners  on  opposite  sides  own  to  the  thread,  221,  231,  400,  401. 
such  owners  own  the  power  of  the  stream  jointly,  221,  222. 
what  is  meant  by  the  term  "  stream,"  208,  209. 
priority  of  natural  rights  to  use  of  water  of  stream,  222  -  224. 
(For  rules  as  to  pubUc  and  underground  streams,  see  Public  Streams 
and  Subterranean  Water.) 
53* 
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STREETS, 

rights  in  the  soil  of,  by  adjacent  owners,  when  dedicated  and  when 

public,  138. 
SUBJACENT  EIGHT  OE  SUPPORT, 

a  natural  incident  of  ownership,  430,  475,  476. 

arises  from  two  freeholds  in  same  land,  474,  475. 

may  not  be  claimed  for  houses  but  by  prescription,  479. 

how  owners  of  mines  must  work  them  as  to  surface  owners,  476, 

477. 
when  cause  of  action  arises  in  favor  of  surface  owner,  477. 
surface  owner  may  release  right  of  support,  477,  478. 
same  rules  in  respect  to  constructing  public  works  as  between  pri- 
vate owners,  479. 
SUBSTITUTING, 

one  way  for  another,  how  far  it  may  be  done,  200  -  204. 
SUBTERRANEAN  AND  PERCOLATING  WATERS, 

if  flowing  in  a  defined  stream,  the  rule  as  to,   364,  369,  370, 

378. 
if  percolating,  different  rules  from  running  streams,  275,  368,  369, 

376,  377. 
rule  of  the  civil  adopted  in  the  comtiaon  law,  364,  365. 
rules  of  common  law  of  recent  origin,  363. 
percolating  waters    part  of   soil   and    freehold,   366,   367,  374, 

375. 
Owner  of  laud  may  cut  off  supply  to  adjoining  land,  364,  368,  369, 

370,  372,  374,  377,  379. 
though  the  spring  out  ofi"  has  been  applied  to  trade,  377. 
none  but  land-owner  may  cut  off  such  supply,  378,  381. 
one  may  not  divert  a  stream  by  percolation,  370. 
one  liable  for  causing  percolation  into  another's  land,  367. 
swamp-owner  may  prevent  percolation  to  a  stream,  358-361. 
American  cases  on  subterranean  waters,  371-  383. 
how  far  one  may  corrupt  percolating  waters,  383. 
one  miner  may  discharge  water  into  another  mine,  371. 
how  far  one  may  have  an  easement  in,  by  prescription,  370,  371, 

373,  374,  384-390. 
how  far  land-owner  liable,  if  he  stop  it  maliciously,  379  -  383. 
SUCCESSOR 

as  tenant  bound  by  notice  to  former  tenant,  590. 
SUPPLY, 

difference  in  effect  on  artificial  watercotirses  whether  natural  or 
artificial,  294,  296,  298,  299,  310,  311. 
SUPPORT  OF  BRIDGES, 

in  highways,  who  liable  for,  197. 
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SUPPORT  OF  HOUSES. 

1.  Eight  of,  by  adjacent  Land, 

may  be  acquired,  430,  436,  439,  446. 
'       wlien  implied  in  the  grant  of  the  premises,  44,  50,  436,  440. 

2.  By  adjacent  Houses, 

may  be  acquired  by  enjoyment,  452. 

may  be  acquired  by  grant  or  reservation,  44,  50,  449. 

where  the  law  implies  the  grant  of  such  right,  44,  450. 

when  acquired  becomes  a  servitude,  449,  454. 

extends  only  to  adjoining  houses,  460. 

does  not  arise  from  mere  juxtaposition,  452. 

degree  of  care  to  be  used  in  taking  down  adjoining  house,  44  7, 

452,  453. 
how  far  bound  to  guard  one  from  injuring  another,  483. 

3.  Or    ONE   PART   BY   OTHER   PARTS   OP   SAME   HoUSE, 

grows  out  of  different  freeholds  in  one  house,  480. 

when  the  right  is  created  and  exists,  480,  481. 

neither  owner  may  impair  the  support,  481. 

how  far  one  owner  liable  to  the  other  to  repair,  482  -  484. 

writ  "  de  domo  reparanda"  when  applicable,  483. 

French  and  Scotch  law  as  to  use,  support,  and  rebuilding,  484  - 

488. 
SUPPORT  OF  LAND,  EIGHT  OF, 

lateral  a  natural  incident  of  property,  430,  441. 

how  far  adjacent  owners  may  dig  as  to  each  other,  430,  432. 

does  not  extend  to  recent  buildings  thereon,  430,  432,  435,  438, 

442. 
right  to  such  support  may  be  gained  by  prescription,  430,  436,  439, 

446. 
such  right  an  easement,  430. 

such  right  gained  by  grant,  implied  or  otherwise,  50,  436,  440. 
stranger  may  not  injure  a  house  by  digging  in  adjacent  lot,  437. 
rule  of  civil  law  as  to  digging  in  adjacent  land,  431. 
no  prescriptive  right  in  favor  of  house  unsafely  built,  438. 
what  care  to  be  used  in  digging  near  another  estate,  432,  436,437, 

440-444. 
rule  as  to  care  extends  to  construction  of  public  works,  434. 
measure  of  damages  caused  by  digging  in  one's  close,  433,  446  447. 
owner  not  liable  for  unforeseen  consequences  of  diggino-.  439,  444 

445,448.  • 

{See  Subjacent  Right  of  Support.) 
SURFACE  WATER.        {See  Rain,  &c.) 
SUSPENSION 

of  prescription  by  death  of  servient  leaving  minor  heirs,  110,  114 

117,  118,  121. 
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SUSPENSION,  —  (Continued.) 

of  user  for  repairs,  &o.  no  interruption,  103. 

while  dominant  and  servient  are  in  possession  of  the  same  tenant,  517. 

swjVmp,  waters  of, 

what  rules  apply  to,  210,  357,  358. 

may  be  used  by  owner  of  the  land,  though  he  stops  its  percolating 
to  other  lands  or  streams,  211,  358-361. 


T. 

TAIL-RACE, 

what  is,  in  a  mill-privilege,  246. 
TENANT  IN  COMMON, 

cannot  create  an  easement  upon  the  common  estate,  29,  30. 

may  create  one  by  reservation  in  partition  of  common  estate,  21. 

one  may  gain  an  easement  in  favor  of  cotenant,  30. 
TENANTS  OF  LAND, 

prescribe  through  the  owner  of  the  inheritance,  84. 

user  adverse  to,  does  not  affect  reversioner,  114,  459,  494. 

how  far  he  may  gain  an  easement  for  a  reversioner,  115. 

of  party  walls,  cannot  bind  reversioner  as  to  same,  459. 
TERMES  DE  LA  LEY, 

character  of  the  work,  2. 
THREAD   OP   STREAM.     (See  Filum  Aqtjje.) 
TIDE-MILLS, 

not  within  the  mill  laws,  334. 
TIME, 

creating  prescription,  what  is  requisite,  65. 

what  sufficient  to  raise  presumption  of  title,  66,  67,  84,  85. 

what  length  and  character  of  enjoyment  is  conclusive  of  right, 
69,  70. 

length  of  enjoyment  usually  only  evidence  of  title,  66,  69. 

how  far  twenty  years  a  rule  of  legal  presumption,  66. 

from  what  date  or  event  the  time  of  prescription  begins  to  run, 
100,  477. 

local  statutes  of  limitation  fix  what  creates  a  legal  presumption,  66. 
TITLES  TO  EASEMENT  BY  GRANT 

are  express  or  by  implication,  22. 
TOUR  DE  L'ECHELLE, 

what  it  is,  393.  . 

TOWNS, 

may  prescribe  for  ways,  125,  126. 

or  for  maintaining  a  gate,  126. 
TRADE,  OFFENSIVE, 

right  to  carry  on,  gained  by  prescription,  507,  508. 
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TRESPASS,  ACTION  OF, 

does  not  lie  for  disturbance  of  an  easement,  303,  570. 

does  not  lie  for  passing  in  an  open  way,  133,  142. 

will  lie  by  pewbolders  for  disturbance  of  right,  515. 
TEUST, 

of  easement  may  be  held  as  of  land,  513. 
TRUSTEE, 

may  by  sale  of  another's  land  create  a  way  of  necessity  over  his 
own,  165. 
TURVES, 

right  to  take,  an  easement,  79. 

U. 

UNITY  OP  DOMINANT  AND  SERVIENT  ESTATES, 

extinguishes  easements,  56,  809,  310,  392,  517-522. 

if  possession  of  the  two  only  is  united,  it  is  a  suspension,  517. 
UPPER  AND  LOWER  FIELDS, 

relative  easements  and  servitudes  of,  15,  358  -  358. 
URBAN  SERVITUDES,     ' 

what  were,  11,  12,  13,  206,  454. 
USER  AND  ENJOYMENT, 

evidence  of  a  grant,  65,  72,  84,  86. 

mode  of,  affects  character  of  prescription,  not  of  grant,  72,  73,  86. 

requisites  of,  to  create  prescription,  84,  86. 

what  sufficient  in  length  of  time,  72,  84,  85. 

must  be  actual,  tantum  prescriptum,  quantum  possessum,  86,  95. 

less  than  requisite  time,  of  no  avail,  85. 

must  be  adverse,  not  permissive,  what  is,  86  -  90. 

intent  essential,  user  unexplained  presumed  adverse,  87,  90,  95. 

how  far  hunting,  &c.  on  wild  land  is,  92. 

how  far  user  with  others  of  public  land,  is  adverse,  89,  91. 

how  far  it  must  be  injurious  to  land-owner,  87,  90  -  92. 

using  part  of  highway  not  adverse  to  the  freeholder,  92. 

where  one  has  a  right,  user  never  presumed  to  be  adverse,  94,  95. 

entire  use  of  a  joint  water-power,  when  not  adverse,  96. 

use  of  a  granted  easement  may  be  adverse,  96. 

user  beyond  a  right  may  gain  a  prescription  to  the  excess,  94. 

must  be  under  claim  of  right  by  one,  and  known  to  the  other,  86, 
90,  95. 

joint  user  by  two  of  property  of  each,  adverse  to  each  other,  95. 

adverse  to  tenant  does  not  affect  reversioner,  110,  114,  115,  493. 

does  not  affect  persons  under  disability,  113-121. 

effect  of  infant  minor  becoming  feme  covert,  114. 
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how  far  adverse  user  by  tenant  avails  reversion,  115. 
user  by  tenant  at  will,  not  adverse  to  landlord,  110. 
same  owner  cannot  use  one  lot  adverse  to  another,  109. 
abutting  a  dam  on  land  an  adverse  user,  94. 
public  ways  established  by  user,  126,  127. 

when  user  may  be  adverse  to  owner,  though  used  also  by  the  pub- 
lic, 100. 

3.  user  must  be  exclusive  to  gain  prescription,  86,  96. 
what  constitutes  exclusive  enjoyment,  97,  98. 

no  objection  that  others  have  private  rights  of  user,  97,  98. 
not  exclusive  to  use  what  all  have  a  right  to,  98. 
no  length  of  use  of  public  way  gains  private  rights,  98. 
when  a  use  may  be  exclusive  as  to  owner,  though  used  by  the  pub- 
lic, 100. 

4.  user  must  be  continuous  and  uninterrupted,  86,  100. 
what  constitutes  such  use  a  question  for  a  jury,  101-104. 
must  not  be  interrupted,  101,  103. 

suspension  of  user  not  always  an  interruption,  102,  103. 

when  continuity  of  user  takes  effect  from,  100.     . 

once  broken,  defeats  all  previous  initiatory  acts,  101,  103,  109. 

what  is  an  interruption  to  break  continuity,  103,  104. 

user  of  water,  must  be  with  no  material  change  in  mode,  103  - 107. 

suspension  for  repairs,  or  by  drought,  no  interruption  of  user,  l03. 

how  extent  of  easement  of  flowing  is  measured  by  user,  105,  106. 

how  far  one  mill-owner  may  use  to  the  injm-y  of  another,  267. 

user  of  way  must  be  in  the  same  place,  107. 

effect  of  user  by  successive  owners  of  estates  on  continuity,  108, 109. 

user  by  heirs  and  vendees  of  dominant  estates,  108. 

death  of  servient  owner  and  minority  of  heir  suspends  it,  108,  110. 

must  be  a  privity  of  estate  to  make  a  user  continuous,  108,  109. 

when  reversioner  affected  by  acts  done  by  or  against  a  tenant, 

109,  110. 
user  to  be  effectual  against  any  owner,  must  be  as  to  all,  110. 
unity  of  title  and  possession  in  one,  defeats  continuity  of  user,  109. 

5.  user  must  be  with  acquiescence  of  servient  owner,  86,  111,  367. 
secret  or  contentious  user  does  not  avail,  111-113. 

6.  user  must  be  of  what  the  adverse  party  could  grant,  86,  113,  118. 
must  be  while  servient  is  competent  to  resist  it,  113, 114. 

effect  of  female  minor  marrying,  on  adverse  user,  114. 
no  user  of  a  right  on  one's  own  land  makes  It  appurtenant,  120. 
twenty  years'  user  not  conclusive  of  right,  122,  123. 
USUCAPION, 

distinguished  from  prescription,  65. 
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V. 
VENTING, 

of  water,  right  of,  applied  to  mills,  265. 
VIA, 

a  servitude  by  the  civil  law,  11. 


W. 

WALLS, 

easements  respecting.   (See  Oneris  febendi  and  Paety  Mills.) 
WATER, 

servitudes  of  by  the  civil  law,  422  -  424,  427. 

by  the  Scotch  law  and  French  law,  425. 

by  that  of  Louisiana,  426. 

right  to  use  of,  an  incorporeal  hereditament,  80,  207,  307. 

may  be  the  subject  of  easement  and  prescription,  80,  206,  207. 

every  land-owner  entitled  to  use  the  water  within  his  estate,  206, 

216,  217,  239. 
this  right  is  jure  naturos,  and  incident  to  property  in  the  soil,  15, 

207,  213,  215,  218,  238,  257. 
such  right  not  properly  an  easement,  16,  215. 
property  only  predicated  of  the  use,  not  of  water  itself,  207,  213, 

214,  216,  218. 
how  far  water  is  honum  vacans  or  publici  juris,  213,  215,  218,  238. 
how  far  the  maxim  aqua  currit,  &c.,  extends,  214,  220. 
how  far  its  use  may  be  an  easement,  227,  242,  253,  307. 
such  right  must  be  laid  in  one  having  the  inheritance,  80. 
what  are  considered  natural  easements,  15,  215,  225,  304,  353- 

366,  425. 
what  are  some  of  the  easements  proper  in  water,  227,  242. 
of  the  priority  of  uses  of  water,  which  is  precedent,  222,  223. 
rights  of  riparian  proprietors  to  the  flow  of  water,  216-218,  239, 

257,  362. 
how  riparian  proprietors  may  use  the'  water  of  a  stream,  216  -  219, 

220,  224,  238-240,  265,  362,  364. 
one  may  not  increase  the  flow  in  another's  land,  262. 
one  may  not  foul  it,  or  change  its  temperature,  41^  225,  297,  298. 
joint  property  in  a  stream,  how  to  be  used,  221. 
rain  and  surface  by  what  rules  governed,  210,  225,  353-362. 
water  for  use  of  mills,  218,  244,  264.     {See  Mills.) 
how  far  it  passes  by  grant  of  mill,  &c.,  34,  35. 
what  use  mill-owner  may  make  of  water,  259,  265,  266-271. 
priority  of  right  to  water,  afiects  quantity,  not  fall,  264. 
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wlien  the  use  described  is  a  measure  of  power  or  a  limit  of  user, 

276-279. 
property  in  water  by  grant  does  not  justify  fouling  it,  41. 
right  to  take  for  domestic  use,  an  easement,  242. 
rights  in,  by  custom,  407-409. 
WATERCOURSE, 

1.  what  constitutes  a  natural  one,  208,  209,  212,  362. 
when  a  part  of  the  freehold,  212. 

when  corporeal  and  when  incorporeal  property,  208,  205,  303. 
how  far  applied  to  rain  and  surface  water,  210,  211. 
whether  one  or  not  is  a  question  for  a  jury,  362. 
how  far  one  may  change  its  course  within  his  own  land,  287,  306, 

313,  314. 
effect  of  a  grant  of  land  while  thus  affected  by  the  change,  311. 
effect  of  change  of,  by  natural  causes,  287,  318. 
effect  of  change  of,  by  consent  of  land-owners,  316. 
when  owner  may  or  may  not  restore  original  course,  287,  315,  316. 
right  to  clear,  incident  to  ownership  of,  283. 
2.  Artificial, 

how  far  clothed  with  qualities  of  natural,  212,  305,  306,  307,  308. 
what  rights  of,  may  be  gained  by  prescription,  283,  299,  301,  305, 

306,  313,  314. 
what  owner  of,  may  do  in  respect  to  same,  287,  313,  314. 
extent  and  mode  of  use  depends  on  form  of  grant  or  user,  312,  314. 
how  far  artificial  is  governed  by  same  rules  as  natural,  298,  300  - 

303,  305,  306,  310,  311. 
distinction  between   those   supplied    from  natural   and   artificial 

sources,  294,  296,  298,  299,  310,  311. 
prescription  may  be  gained  in,  if  it  is  a  natural  supply,  not  if  arti- 
ficial, 306,  310,  311. 
intermediate  owner  may  not  divert  artificial  supply,  296  -  298. 
one  may  not  claim  an  artificial  supply  while  in  another's  land,  297  - 

299. 
owner  of  artificial  watercourse  may  not  foul  it,  298. 
owner  of  mill  may  clear  watercourse  below  It,  303,  204,  308. 
law  of  watercourses  in  California,  253,  306. 
action  for  obstruction  to  watercourse,  227. 
right  to  make  may  be  gained  by  prescription,  227. 
WATERING  CATTLE,  &o. 

an  easement,  242. 
WATER  POWER, 

what  included  in  it,  218,  245,  247. 

extends  to  and  limited  by  owners'  land,  264. 
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joint  interest  in  owness  on  opposite  sides  of  streams,  96,272,278,279. 
of  right  of  occupancy  and  use  of  several  on  same  stream,  264-  272. 
what  power  passes  by  grant  of  a  mill,  273. 
grant  by  owner  on  one  side  to  the  other  to  build  dam  conveys  the 

whole  power,  279. 
whether  the  grant  be  of  a  specific  use  or  a  measure  of  power,  276, 

278. 
what  is  an  occupation  of,  249,  251,  337,  338. 
WATER  PRIVILEGE, 

what  it  is,  244,  245,  247. 

{See  Water  Power.) 
what  passes  by  grant  or  reservation  of,  40,  273. 
WAY,  RIGHT  OF, 

in  what  it  consists,  160. 

an  incorporeal  hereditament  in  alieno  solo,  10,  158,  161. 

determines  with  the  principal  estate  itself,  6. 

imports  passing  in  one  line,  an  a  quo  and  an  ad  quern,  93, 160. 

is  not  inconsistent  with  freehold  rights  of  land-owner,  8,  158,  159. 

land-owner  may  do  anything  consistent  with  use  of  way,  169,  169, 

195-197. 
land-owner  may  sue  in  respect  to  the  soU,  8,  158,  159. 
different  kinds  under  the  civil  and  by  the  common  law,  11, 160, 161. 
whether  public  or  private  is  only  an  easement,  159,  160. 
in  gross,  a  personal  right  only,  J,  8,  161. 
when  appendant  or*  appurtenant,  39,  161,  526. 
if  appendant,  cannot  be  changed  to  one  in  gross,  8,  161. 
if  appurtenant,  passes  with  the  estate  and  its  parts,  23,  26,  58,  59. 
how  far  appurtenant  in  part  and  part  in  gross,  9. 
right  of  owner  of  way  in  soil  of  the  way,  190,  196. 
owner  of  soil  may  not  impede  the  way,  195. 
_ what  owner  of  way  may  and  must  do  to  construct  or  to  repair,  195, 
196,  199,  565. 
when  not  defined,  implies  one  of  reasonable  width  and  height,  188. 
owner  of  may  do  work  and  use  materials  to  construct  and  fit  it, 
191,  199i200,  565.. 

(See  Remedy  and  Repairs.) 
2.  Of  Necbssitt, 

created  only  by  grant  or  reservation,  31,  162,  164. 
can  only  be  created  over  grantor's  or  grantee's  land,  162,  163. 
must  be  one  of  strict  necessity  at  the  time  of  grant,  163, 164,  167. 
continues  only  so  long  as  necessity  exists,  165.  . 
how  far  appurtenant,  164,  165,  174. 

in  what  cases  created  by  implication  in  a  grant,  165, 166,  525. 
54 
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tenant  in  common  cannot  create  one  over  common  estate,  166. 
what  kind  of  way  passes  as  one  of  necessity,  160. 
who  designates  ways  of  necessity,  167. 
French  law  as  to  ways  of  necessity,  164. 
8.  By  Grant, 

all  rights  of  way  only  gained  by  grant  or  reservation,  18,  19,  32, 

161,  162. 
may  be  in  gross,  and  not  inheritable  or  assignable,  28,  29,  161. 
passing  by  implication  or  incident  to  another  thing,  26,  31,  525. 
terms  of,  defines  and  restricts  the  use,  169,  183,  184. 
granted  for  one  use,  ceases  with  that  use,  60,  192. 
how  far  limits  and  extent  defined  by  purpose  and  user,  6,  32,  33, 

169,  174-176,  183,  184,  186,  188. 
how  far  condition  of  estate  defines  grant  of  way,  169,  174,  176, 

177-182,  188. 
effect  of  reference  to  a  plan  in  defining  way,  169  - 171,  172,  192. 
effect  of  grant  of  "  all  ways,"  "  all  ways  used,"  &c.,  9,  39,  40,  120, 

169. 
how  far  referring  to  "a  street,"  &c.,  in  a  grant  creates  a  right  of, 

169,  170,  172,  175,  189. 
how  far  mention  of  width  affects  extent  of  use,  173,  175,  189. 
right  to  take  soil  of  a  way  for  construction,  repair,  &c.,  190,  191, 

194,  196,  199,  200. 
of  two  ways,  the  most  convgnient  passes  by  grant,  177. 
how  far  one  may  be  substituted  for  another  in  pais,  200  -  204. 
how  far  private  ways  are  gained  by  acts  like  those  of  dedication, 

141,  145. 
what  a  grant  of  "  a  right  of  way  "  cairries,  190. 
how  far  a  way  appurtenant  to  an  estate  passes  with  its  parts,  26, 

58,  59. 
passes  as  appurtenant  with  principal  estate  though  not  named,  25, 

26. 
4.  By  Dedication,  , 

private,  not  so  created,  162.  , 

public  ways  may  be  so  gained,  129, 137,  145,  154. 

to  become  such,  must  be  accepted  by  the  public,  132,  153. 

way  must  be  opened  with  intent  to  be  public,  133-136. 

effect  of  placing  post  or  bar  at  its  entrance,  133,  134. 

way,  if  for  portions  only  of  the  public,  not  dedicated,  135,  136. 

may  be  dedicated  for  special  purposes,  135,  136. 

distinction,  between  ways  by  dedication  and  prescription,  128 

129. 

what  is  evidence  of  acceptance  of  dedication,  140,  142,  148. 
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in  some  States  dedicated  ways  not  public  till  laid  out,  141,  142, 

148,  149. 
there  may  be  a  partial  acceptance  of  wbat  is  dedicated,  140. 
fee  in  the  land  of  dedicated  way  still  in  the  original  owners,  155, 

196. 
if  way  opened  to  public,  it  is  a  license,  though  not  dedicated,  133, 

142. 
owner  of  soil  may  not  obstruct  a  dedicated  way,  155. 
of  private  rights  of  adjacent  owners  in  dedicated  ways,  138. 
towns,  how  far  liable  for  defects  in  dedicated  ways,  155. 
a  way  once  dedicated  cannot  be  revoked,  139. 
(See  Dedication.) 
5.  By' Peescbiption, 

public  and  private  may  be  gained  by,  72,  73,  83,  125,  126,  130. 
extent  and  character  of  way  fixed  by  user,  72,  73. 
construction  of  extent  of  way  by  prescription  stiicti  juris,  73. 
user  must  be  continuous  in  one  line,  107. 
user  must  be  adverse  uninterrupted,  under  claim  of  right,  86. 
how  far  passing  over  wUd  land  is  adverse,  92. 
may  be  gained,  though  one  has  another  way  of  right,  83. 
cannot  be  gained  over  one's  own  land,  120. 

can  be  claimed  only  by  corporations  or  persons,  not  by  "  tJie  pub- 
lic," 125,  127,  129. 
how  far  prescriptive  ways  of  towns  confined  to  inhabitants,  1 25, 
126! 

(See  Prescription.) 

6.  By  Custom, 

gained  by  local  residents  of  places,  79. 
purposes  for  which  it  may  be  thus  claimed,  79. 
right  by,  may  be  concurrent  with  prescription,  81. 
once  existing  cannot  be  released,  76,  77. 
can  only  be  claimed  by  a  class  that  may  be  identified,  78. 
(See  Custom.) 

7.  How  Used, 

granted  for  one  purpose  or  parcel,  not  to  be  used  for  another,  60, 

185,  186,  187,  1^4. 
how  far  a  carriage-way  is  a  drift-way,  187. 
ways  " across"  or  "  over  and  along,"  how  they  may  be  used,  184, 

185. 
way  for  "  agricultural  purposes,"  how  used,  187. 
how  use  and  extent  of  ways  limited  and  defined,  187  -  189,  194. 
use  of,  may  be  limited  as  to  times  of  enjoyment,  185. 
mode  of  use  affected  by  nature  and  situation  of  premises,  185. 
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when  one  out  of  possession  of  principal  estate  may  use  a  way,  187. 

as  to  passing  extra  viam,  if  way  is  unsafe  for  use,  196  -  198. 

though  indefinite,  when  designated  may  not  be  changed,  185. 
8.  How  Lost, 

may  he,  by  destroying  the  principal  thing,  60,  61,  167,  192. 

usually  must  be  repaired  by  dominant  estate,  197,  564,  565. 

what  owner  of,  may  do  to  construct  and  repair,  196,426,  565  -  567. 
WELLS, 

repairs  of,  who  to  make,  565. 

no  action  for  draining  or  stopping  supply,  when,  372,  374. 
WIND-MILLS, 

how  far  easements  for,  exist,  506,  507. 
WINDOWS.  (See  Light,  &c.) 
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